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Ms. Ann Cole, Commission Clerk 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Re: Petition of Progress Energy Florida, Inc: for approval of a negotiatedpurchase power 
contract with Hathavay Renewable Energy, Inc.; Docket No. 100346-EQ 

Dear Ms. Cole: 

On July 6,2010, Progress Energy Florida, Inc. (“PEP) filed its petition for approval of a 
negotiated purchase power contract with Hathaway Renewable Energy, Inc. (“Hathaway”). Errors 
were discovered by both FPSC Staff and PEF in the contract that was filed with that petition; in 
Exhibit B attached to its original petition; and in two data request responses. PEF hereby 
resubmits its AMENDED contract with Hathaway to correct these errors. Attached is a clean copy 
of the AMENDED contract (Attachment A) along with a red-line version (Attachment B) to easily 
identify the changes that were made. In Attachment C, PEF has included corrected responses to 
Staffs data requests and a corrected Exhibit B to PEF’s petition. 

A Request for Confidential Classification was also submitted on July 6,2010. An 
amended Request for Confidential Classification is also attached which encompasses the changes 
made to the AMENDED contract. All other aspects of the original Request for Confidential 
Classification filed on July 6,2010 remain the same and can he used to protect the confidential 
information contained in the AMENDED contract. 

Thank you for your assistance in this matter and apologize for any inconvenience this may 
have caused. Please feel free to call me at (727) 820-5184 should you have any questions. 

Sincerely, 

Attachments 



ATTACHMENT A 

Hathaway Contract #2 

(Clean COPY) 
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NEGOTIATED CONTRACT FOR THE 
PURCHASE OF CAPACITY AND ENERGY FROM A OUALlFYlNG FACILITY 

This Negotiated Contract for the Purchase of Capacity and Energy From a Qualifying Facility, including 
any Appendices and attachments hereto (collectively, the “Agreement”) is made this ~ day of October 20 IO, 
by and between Florida Power Corporation d/b/a Progress Energy Florida, Inc., a Florida corporation 
(“Buyer”), whose principal place of business is 299 First Avenue North, PEF 155, St. Petersburg, Florida 33701 
and Hathaway Renewable Energy, Inc. (“Seller”) whose principal place of business is 45 Franks Road, Leoma, 
Lawrence County, Tennessee 38468. Buyer and Seller may each be referred to as a “Party” or collectively as 
the “Parties.” 

W H E R E A S :  

Seller intends to design and construct a power generation facility of approximately 16MW gross electric 
output at a location in Florida interconnected with the Transmission System owned and operated by 
Buyer; 

Seller shall procure the interconnection ofthe Facility to the Transmission System operated by the 
Buyer; and, 

Seller desires to generate and sell energy and capacity from the Facility to Buyer and Buyer desires to 
receive and purchase the same from Seller, in accordance with the terms and conditions of this 
Agreement. 

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth in this 
Agreement, and for other good and valuable consideration, the receipt and adequacy of which is hereby 
acknowledged, the Parties hereby agree as follows: 

1. DEFINITIONS 

1.1. Defined Terms 

Unless otherwise defined herein or in any exhibit, schedule or appendix hereto, the following terms, 
when used herein or in any attachment, exhibit or appendix hereto shall have the meanings set forth below. 

‘‘W means the legislation and statutory policy relating to renewable energy contained in Florida Statutes 
Annotated Sections 366.051, 366.91, and 366.92, and all related rules promulgated by the FPSC, as each may be 
amended or modified from time-to-time, and any successor renewable energy standards, statutes, regulations, or 
rules. 

“Additional Maintenance Outages” has the meaning assigned to it in Section 6.5. 

“Affiliate” of any Person shall mean a Person (other than a natural person) that directly or indirectly, through 
one or more intermediaries, controls, is controlled by, or is under common control with, such Person. 

“Agreement” means this Negotiated Contract for the Purchase of Capacity and Energy From a Qualifying 
Facility, and the Appendices, Exhibits, and other attachment hereto, as maybe amended from time to time. 

“Annual Capacity Billing Factor” has the meaning assigned to it in Appendix 2. 
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“Aooendix” means an appendix attached to this Agreement. 

“Aoolicable Law” shall include any and all constitutions, charters, acts, statutes, laws (including, but not limited 
to, all environmental laws), decrees, ordinances, rules, codes, regulations, orders, conditions, standards andor 
objective criteria applicable to this Agreement or to either Party’s obligations, performance, or rights under this 
Agreement and/or contained in any Project Consent (where any such items have enforceable legal effect), 
including any final decree, judgment or order of any court or Government Agency of competent jurisdiction. 

“As-Available Enerev Rate” means the rate calculated by Buyer in accordance with FPSC Rule 25-17.0825, 
F.A.C., and Buyer’s Rate Schedule COG-1, as they may each be amended from time to time. 

“Authorization to Construct” means any Government Approval required by any appropriate Government 
Agency to construct and operate the Facility. 

“Avoided Unit Enerev Cost” has the meaning assigned to it in Section 12.1, 

“Avoided Unit Fuel Cost” has the meaning assigned to it in Section 12.1. 

“Bankrupt” means with respect to a Party or entity, such Party or entity that: (a) makes an assignment or any 
general arrangement for the benefit of creditors; (b) files a petition or otherwise commences, authorizes or 
acquiesces in the commencement of a proceeding or cause of action under any bankruptcy or similar law for the 
protection of creditors, or has such a petition filed against it as debtor and such petition is not stayed, withdrawn, 
or dismissed within thirty (30) Business Days of such filing; (c) seeks or has a liquidator, administrator, 
receiver, trustee, conservator or similar official appointed with respect to it or any substantial portion of its 
property or assets; (d) has a secured party take possession of all or substantially all of its assets or has a distress, 
execution, attachment, sequestration or other legal process levied, enforced or sued on or against all or 
substantially all of its assets; (e) is unable to pay its debts as they fall due or admits in writing of its inability to 
pay its debts generally as they become due; andor, (f) otherwise becomes bankrupt or insolvent (however 
evidenced). 

“Base Capacity Rate” has the meaning assigned to it in Appendix 2. 

“Business Day” means any Day except a Day upon which banks licensed to operate in the State of Florida are 
authorized, directed or permitted to close, Saturday, Sunday or a weekday that is observed as a public holiday in 
the State of Florida. 

“ U r ”  has the meaning assigned thereto in the opening paragraph of this Agreement. 

“Capacity” means the total continuous generating net MW capability of the Facility. 

“Caoacitv Commencement Date” means the date that the Facility has achieved Capacity Commencement Status. 

“Caoacitv Commencement Status” means that (i) the Facility is in compliance with all applicable Project 
Consents and Government Approvals; (ii) the Facility has maintained an hourly MW output, as metered at the 
Electrical Interconnection Point, equal to or greater than the Committed Capacity over the Committed Capacity 
Test Period; and (iii) such twenty-four (24) hour period reasonably reflects the Facility’s day-to-day operations, 
which status must be achieved no later than the Required Capacity Commencement Date. 

“Caoacitv Cost Recoverv Clause” has the meaning assigned to it in Section 12.5 

“Change in Environmental Law” has the meaning assigned to it in Section 12.6. 
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‘‘Claims“ means any claims, judgments, losses, liabilities, costs, expenses (including reasonable legal fees) and 
damages of any nature whatsoever, including but not limited to, in relation to breach of contract, personal injury, 
death, property damage incurred or other legal or equitable claims. 

“Commissioning” means, with respect to the Facility, the commencement of the period during which any Unit 
of the Facility has begun Testing and ending when such Unit has been approved for the production of energy 
and authorized to commence delivery of energy pursuant to inter alia the provisions of Sections 6 and 14 hereof; 
provided, however, the Commissioning of the Facility shall be completed when all of the units have completed 
such Commissioning. 

“Committed Capacity” means the minimum electrical Capacity of the Facility guaranteed to be provided by 
Seller being total net electric Capacity of approximately 16MW, subject to increase or decrease in accordance 
with Section 6.2. 

“Committed Caoacitv Test Period” has the meaning assigned to it in Section 6.2(b). 

“Conditions Precedent” means the conditions specified in Section 3.1. 

‘‘W means, with respect to the Non-Defaulting Party, brokerage fees, commissions, third party transaction 
costs, and other costs and expenses reasonably incurred by such Party either in terminating any arrangement 
pursuant to which it has hedged its obligations or entering into new arrangements which replace the terminated 
transaction(s), and all reasonable attorneys’ fees and other legal costs incurred by the Non-Defaulting Party in 
connection with the such termination and replacement of the transaction(s). 

‘‘W means a 24-hour period beginning at 12:OO a.m. Eastern Prevailing Time on any day and ending at 12:OO 
a.m. Eastern Prevailing Time on the following day. 

‘‘M has the meaning assigned to it in Section 16.1. 

“Disouting P a w ”  has the meaning assigned to it in Section 13.7(a). 

“Distribution System” means the distribution system consisting of electric lines, electric plant, transformers and 
switchgear is used for conveying electricity to ultimate consumers, but not including any part of the 
Transmission System. 

‘‘W means United States Dollars. 

“Due Date” means, with respect to any invoice delivered by Buyer pursuant to Section 13.1, the 20th Business 
Day of the Month following the Month in which the invoice was sent. 

“Earlv Termination Date” has the meaning assigned to it in Section 17.2. 

“Eastern Prevailing Time” or “EPT” means the time in effect in the Eastern Time Zone of the Unites States of 
America, whether Eastern Standard Time or Eastern Daylight Savings Time. 

“Effective Date” shall be the date that this Agreement is properly executed by both Parties. 

“Electrical Interconnection and Operating Ameement” means the agreement between Seller and the 
Transmission Provider providing for the physical connection and operation of the Electrical Interconnection 
Facilities between the Facility and the Transmission System. 
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“Electrical Interconnection Facilities” means the interconnection facilities that physically connect the Facility 
with the Transmission System, as well as any required network upgrades thereto, as more fully described in the 
Electrical Interconnection and Operating Agreement. 

“Electrical Interconnection Point” means the physical point at which the Facility is connected with the 
Transmission System or, if Seller interconnects with a Transmission System other than Buyer’s, the point of 
interconnection between the Buyer and the Transmission Provider. 

“Emergency Condition” means a condition or situation that presents an imminent physical threat of danger to 
life, health or property, and/or could reasonably be expected in the opinion of the Transmission Provider to 
cause a significant disruption to the Transmission System or otherwise be required in accordance with the 
requirements of the FPSC or any system condition not consistent with Prudent Utility Practices. 

“Emission Reduction Credits” means any offset, allowance, or credit of any kind created or administered under 
any current or future voluntary standard, statutory and/or regulatory regime, associated with the underlying Fuel 
used for the generation of electricity and pursuant to which the generation of electricity using the Fuel is 
recognized as avoiding the emissions of pollutants to the air, soil or water such as sulfur oxides (SOX), nitrogen 
oxides (NOx), carbon monoxide (CO) and other pollutants; (2) any avoided emissions of carbon dioxide (C02), 
methane (CH4), nitrous oxide, hydrofluorocarbons, perfluorocarbons, sulfur hexafluoride and other greenhouse 
gases (GHGs), ozone depleting substances, ozone, and non-methane volatile organic compounds that have been 
or may be determined by the United Nations Intergovernmental Panel on Climate Change (UNIPCC), by law, or 
otherwise by science or in the voluntary markets to contribute to the actual or potential threat of altering the 
Earth’s climate by trapping heat in the atmosphere. Environmental Attributes shall exclude (i) any energy or 
capacity of the Facility, or (ii) investment, production, or other tax credits, grants, benefits, and/or deductions 
associated with the construction, ownership, and/or operation of the Facility and other financial incentives, 
including without limitation, credits, reductions, or allowances associated with the Facility that are applicable to 
local, state or federal tax obligations 

‘‘W means megawatt-hours generated by the Facility of the character commonly known as three-phase, 
sixty hertz electric energy that is delivered at a nominal voltage at the Electrical Interconnection Point. 

“Environmental Attributes” means all attributes of an environmental or other nature, including without 
limitation the Emission Reduction Credits, that are created or otherwise arise from the Facility’s generation of 
Energy using the Fuel, in contrast with the generation of electricity using nuclear or fossil fuels or other 
traditional resources and the displacement of conventional Energy by the Energy generated by the Facility. 
Such attributes include, and are not limited to, the Emission Reduction Credits and Renewable Energy 
Certificates, however defined under any voluntary standard or local, state or federal law, regulation or 
ordinance. 

“EPC Contract” means the turnkey Engineering, Procurement and Construction Contract entered into between 
Seller and the contractor selected by Seller in regards to the engineering, procurement and construction of the 
Facility. 

“Event(s) of Default” means inter alia any of the Events of Default as set forth in Section 17 hereof. 

“Facilih/” means Seller’s electric generating facility to be located in the State of Florida that will generate 
Energy using the Fuel as defined herein. 

“Facility Site” means the site on which the Facility is to be constructed and operated. 

‘‘m means Florida Gas Transmission. 

“Financial Closing” means the fulfillment of each of the following conditions: 
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(a) 

(b) 

the execution and delivery of the Financing Documents; and, 

all conditions to the availability of funds under the Financing Documents (other than relating to 
the effectiveness of this Agreement) are satisfied. 

“Financial Closing Date” means the date upon which Financial Closing is achieved. 

“Financing Documents” shall mean documentation with respect to any private equity investment in Seller, any 
loan agreements (including agreements for any subordinated debt), notes, bonds, indentures, guarantees, security 
agreements and hedging agreements relating to the financing or refinancing of the design, development, 
construction, Testing, Commissioning, operation and maintenance of the Facility or any guarantee by any 
Financing Party of the repayment of all or any portion of such financing or refinancing. 

“Financine Parties” means the Persons (including any trustee or agent on behalf of such Persons) providing 
financing or refinancing to or on behalf of Seller for the design, development, construction, Testing, 
Commissioning, operation and maintenance of the Facility (whether limited recourse, or with or without 
recourse). 

“Force Maieure Event” means an event, condition or circumstance described in Section 14. 

“Forced Outage” means a reduction of, or cessation in the delivery of, or inability to deliver, Energy that is not 
the result of (a) a Scheduled Maintenance Outage (or Additional Maintenance Outage), (b) a Force Majeure 
Event, or (c) an Emergency Condition. 

‘‘= means the Florida Public Service Commission. 

“FJ& means woody biomass feedstock including, but not limited to the woody biomass forms of forestry 
residue, understory, mill residue, urban wood waste, short rotation woody crops and pulpwood, so long as such 
fuel sources meet the requirements of the Act, including, without limitation, the definition of “Biomass” set 
forth in FSA 366.91(2)(a). 

“Fuel Adiustment Clause” has the meaning assigned to it in Section 12.5. 

‘‘W means, with respect to a Party, an amount equal to the present value of the economic benefit, if any, 
(exclusive of Costs) to it resulting from the termination of its obligations with respect to the terminated 
transaction(s) hereunder, determined in a commercially reasonable manner. 

“Government Aeencv” means the United States of America, the State of Florida, any quasi-governmental body 
of the State of Florida, court of competent jurisdiction or any political subdivision of the State of Florida, 
including without limitation, any municipality, township or county, and any domestic entity exercising 
executive, legislative, judicial, regulatory or administrative functions of or pertaining to government, including, 
without limitation, any corporation or other entity owned or controlled by any of the foregoing. 

“Governmental Approval” means any authorization, consent, approval, license, ruling, appeal, permit, 
exemption, variance, order, judgment, instruction, condition of approval, direction, directive, decree, declaration 
for regulation by any Governmental Agency relating to the construction, development, ownership, occupation, 
start-up, testing, operation or maintenance of the Facility or the execution, delivery or performance of this 
Agreement. 

‘‘IEEE” means the Institute of Electrical and Electronic Engineers, Inc. 

“Increased Environmental Costs” has the meaning assigned to it in Section 12.6(b). 
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“Indeaendent Engineer” means such independent consulting engineering firm of national repute and appropriate 
expertise in integrated gasification and fuel cell power production and technology as is appointed by Buyer from 
time to time after consultation with and upon the prior written consent of Seller (not to be unreasonably withheld 
or delayed). 

‘‘W has the meaning assigned to it in Section 6.9. 

“Interest Rate” means, for any date, the lesser of (a) the per annum rate of interest equal to the prime lending 
rate as may from time to time be published in The Wall Street Journal under “Money Rates” on such day (or if 
not published on such day on the most recent preceding day on which published), plus two percent (2%); and, 
(b) the maximum rate permitted by applicable law. 

‘‘w means one or more kilowatts of electricity, as the context requires. 

“Letteds) of Credit” has the meaning assigned to it in Section 6.9. 

‘‘W means, with respect to a Party, an amount equal to the present value of the economic loss, if any, 
(exclusive of Costs) to it resulting from the termination of its obligations with respect to the terminated 
transaction(s) hereunder, determined in a commercially reasonable manner. 

“Maintenance Outage” means a time period during which the Facility is shut down or its output reduced to 
undergo maintenance and repairs necessary for the reliable operation of the Facility in accordance with 
Section 6.4 or as otherwise agreed by the Parties. 

“Metering Eauiament” shall means such meters and other equipment required or installed by the Transmission 
Provider to measure and record the output of the Facility, including that which may be required pursuant to the 
Electrical Interconnection and Operating Agreement and Buyer’s communications media, remote terminal unit, 
and access to metering data. 

“Minimum Investment Rating” is the credit rating assigned to a Party’s unsecured, senior long-term debt 
obligations of at least BBB- by Standard & Poor’s, a division of the McGraw-Hill Companies (“S&P”) or Baa3 
by Moody’s Investors Service, Inc. (“Moody’s”). 

‘‘m means a calendar month. 

“Monthlv Billing Period” means the period beginning on the first calendar day of each calendar month, except 
that the initial Monthly Billing Period shall consist of the period beginning 12:Ol am., on the Capacity 
Commencement Date and ending with the last calendar day of such month. 

“Monthlv Capacitv Factor” has the meaning assigned to it in Appendix 2. 

“W means one or more megawatts of Energy, as the context requires. 

‘‘W means one or more megawatt-hours of Energy, as the context requires. 

“Net Settlement Amount” has the meaning assigned to it in Section 17.2. 

“Operating Parameters” has the meaning assigned to it in Section 6.8. 

“Oaeration and Maintenance Agreement” means that certain operation and maintenance agreement, if any, 
between the Seller and the Person selected by the Seller relating to the operation and maintenance of the 
Facility. 



‘‘Pam/” has the meaning assigned to it in the opening paragraph of this Agreement, 

‘‘Person” means any individual, partnership, corporation, association, joint stock company trust, joint venture, 
unincorporated organization, or Governmental Agency (or any department, agency, or political subdivision 
thereof). 

‘‘-’ means the point(s) where Energy made available for delivery to Buyer is measured. 

“Proiect Consents” means the Governmental Approvals including Authorizations to Construct that authorize the 
Seller to maintain, and use the Facility for the generation or transmission of electricity to the Transmission 
System, including, without limitation, those associated with the delivery, storage, and use ofthe Fuel. 

‘‘Project Contracts” means the EPC Contract, the Electrical Interconnection and Operating Agreement, the Fuel 
supply agreement, and the Operation and Maintenance Agreement, to the extent applicable. 

“Prudent Utilitv Practices” means the practices, methods, standards and acts that, at a particular time, in the 
exercise of reasonable judgment in light of the facts known or that should reasonably have been known at the 
time a decision was made, could have been expected to accomplish the required result reliably, economically, 
safely, expeditiously and consistent with good business practices, which practices, methods, standards and acts 
generally conform to operation and maintenance standards recommended by the Facility’s equipment suppliers 
and manufacturers, the design limits, applicable Governmental Approvals and Applicable Law. 

“Oualifving Facility” or ‘‘W means a generator of Energy that meets certain ownership, operating and 
efficiency criteria established by the Federal Energy Regulatory Commission pursuant to the Public Utility 
Regulatory Policies Act of 1978 (“PURF’A), as amended, and as further provided for under applicable 
regulations; and, applicable provisions under the laws, rules, and regulations of the State of Florida. 

‘‘Required Caoacitv Commencement Date” means the date that is not less than Twenty One (21) Months after 
Seller’s receipt of Project Consents or November 1,2013, whichever is sooner. 

“Schedule” or “Schedulinp” means the act of Seller arranging for, notifying, and confirming a specific event, 
such as, but not limited to, a quantity of Energy to be delivered to Buyer during a specified period of time. 

“Scheduled Maintenance Outace” means a time period during which the Facility is shut down or its output 
reduced to undergo a pre-scheduled Maintenance Outage in accordance with Section 6.4 or as otherwise agreed 
by the Parties. 

‘‘e has the meaning assigned to it in the opening paragraph of this Agreement. 

“Senior Debt Rating” means the rating assigned to an Issuer’s senior unsecured long-term debt obligations (not 
supported by third party credit enhancements) or, if Issuer does not have a rating for its senior unsecured long- 
term debt, then the rating then assigned to such Issuer by S&P, Moody’s or any other rating agency agreed to by 
the Parties. 

“Start-Uo” means the ignition of the Facility, for the purpose of synchronization of the output of the Facility to 
the Transmission System and to produce Energy. 

“Start-Uo Fuel” means an energy/fuel source other than the Fuel, which may include distillate oil, natural gas or 
other fossil fuels; provided, however, the aggregate amount of Start-up Fuel that may be used by the Facility 
during any rolling twelve-month period shall not exceed five percent (so/,) of total Fuel used in such contract 
year. 
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“Tax” - or ‘‘I@& means any tax, charge, impost, tariff, duty, levy or fee of any kind charged, imposed or 
levied, directly or indirectly, by any Government Agency or Taxation Authority. 

“Taxation Authority” means any revenue, customs, fiscal, statutory, federal, state, local governmental or 
municipal authority having the legal right to impose any tax, charge, impost, duty, levy or fee in the nature of 
taxation payable in the United States. 

‘‘m has the meaning assigned to it in Section 2.1. 

‘‘Test” or “Testinp” means those tests, evaluations and measurements of the Facility’s output capability that are 
undertaken in connection with the Commissioning of the Facility pursuant to this Agreement, which shall 
include such tests as are consistent with Prudent Utility Practices and generally applicable standards for such 
tests followed by utilities, independent power producers, and manufacturers of electrical generating equipment 
in the United States and other parts of the developed world. 
“Test Date” means the date on which Seller shall commence Testing of the Facility for Commissioning 
purposes, which date shall not be later than the date that is forty-five (45) Days before the Capacity 
Commencement Date. 

“Transmission Provider” means the operator(s) of the Transmission System(s) or any successor thereof or any 
other entity or entities authorized to transmit Energy on behalf of Seller from the Electrical Interconnection 
Point. 

“Transmission Svstem” means the system of electric lines comprised wholly or substantially of high voltage 
lines, associated system protection, system stabilization, voltage transformation, and capacitance, reactance and 
other electric plant used for conveying electricity from a generating station to a substation, from one generating 
station to another, from one substation to another, or to or from any Electrical Interconnection Point or to 
ultimate consumers and shall include any interconnection owned by the Transmission Provider, but shall in no 
event include any lines which the Transmission Provider has specified to be part of the Distribution System. 

1.2. Interpretation 

Words singular and plural shall be deemed to include the other, and pronouns having masculine 
or feminine gender shall be deemed to include the other. 

Article or section headings appearing in this Agreement are inserted for convenience only and 
shall not be construed as interpretations of text. 

Any reference in this Agreement to any Person, whether or not a Party to this Agreement, 
includes its permitted successors and assigns and, in the case of any Government Agency, any 
Person succeeding to its functions and capacities. 

Any reference in this Agreement to any Section, Exhibit or Appendix means and refers to the 
Section contained in, or Exhibit or Appendix attached to, this Agreement. 

Other grammatical forms of defined words or phrases have corresponding meanings. 

A reference to writing includes typewriting, printing, lithography, photography and any other 
mode of representing or reproducing words, figures or symbols in a lasting and visible form. 

Unless otherwise provided, a reference to a specific time for the performance of an obligation is 
a reference to that time in the place where that obligation is to be performed. 



@) A reference to a document, code, contract or agreement, including this Agreement, includes a 
reference to that document, code, contract or agreement as novated, amended, modified, 
revised, supplemented, replaced or restated from time to time in accordance with the relevant 
provisions thereof. 

Unless otherwise expressly provided for as set forth herein, if any payment, act, matter or thing 
hereunder would occur on a Day that is not a Business Day, then such payment, act, matter or 
thing shall, unless otherwise expressly provided for herein, occur on the next succeeding 
Business Day. 

Where reference is made to an Applicable Law, such reference to give meaning to the intent of 
the Parties hereto, shall he deemed to include all prior and subsequent enactments, amendments 
and modifications pertaining thereto. 

Any reference to the word “include” shall be interpreted to mean “including without limitation.” 

(i) 

(i) 

(k) 

2. TERM 

2.1. Term 

(a) This Agreement shall he in full force and effect as of the Effective Date and 
shall continue to remain in full force and effect for a period ending on the date that is Twenty- 
Five (25 )  years from the Capacity Commencement Date (the “Term”), unless otherwise 
extended or terminated earlier in accordance with the provisions of this Agreement, including, 
without limitation, due to Seller’s failure to satisfy the conditions precedents set forth herein. 

2.2. QF Status 

(a) The continuation of this Agreement is contingent on the Facility achieving and 
maintaining its status as a Qualifying Facility in accordance with this Agreement. Buyer shall 
submit this Agreement and related documentation to the FPSC for approval within ten (10) 
Days of the Effective Date. The Seller agrees and acknowledges that Buyer’s obligation to 
purchase Energy from the Facility is expressly contingent on the Facility meeting the 
requirements of the Act. 

2.3 Regulatory Approvals 

The obligations of the Parties hereunder, including hut not limited to Buyer’s obligation to 
perform under this Agreement shall he conditioned upon the Buyer obtaining any regulatory approvals it, acting 
in its sole discretion, deems necessary or desirable, including hut not limited to, a final non-appealable order or 
other regulatory determination from the FPSC that Buyer shall have cost recovery associated with its 
performance under this Agreement. With respect to the FPSC, Buyer shall petition the FPSC for approvals 
relating to this Agreement within ten (10) business Days of the Effective Date. Seller agrees to cooperate with 
and assist Buyer in these efforts as Buyer may reasonably request. If any such regulatory approval is not 
obtained to Buyer’s satisfaction, in its sole discretion, within of such request, 
then this Agreement shall terminate upon ten (10) Days notice, with neither Party having any liability under this 
Agreement and neither Party having any further obligations relating to this Agreement. 

(a) 
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3. CONDITIONS PRECEDENT 

3.1. Conditions Precedent 

(a) This continuation of this Agreement shall be contingent upon no Event of 
Default having occurred or continuing, and Seller’s completion of the following conditions 
precedent (“Conditions Precedent”) to the satisfaction of the Buyer, acting in Buyer’s sole 
commercially reasonable discretion, unless expressly waived in writing by Buyer in its sole 
discretion: 

(i) Seller shall have developed a Buyer-approved plan for the transmission service 
necessary to deliver Ca aci and Energy from the Facility to the Electrical 
Interconnection Point by P i  

(ii) Seller having entered into Financing Documents relative to the construction of the 
Facility and having achieved Financial Closing by -, 

Seller having entered into the Project Contracts; (iii) 

(iv) Seller havin obtained insurance policies or coverage in compliance with Section 5 by 
no later than-; 

(v) Seller obtaining Status as set forth in Section 2.2 of this Agreement 
by no later than 

3.2. Capacity Commencement Date 

(a) Seller shall achieve the Capacity Commencement Date on or before the 
Required Capacity Commencement Date, after which date if the Facility has not achieved 
Commissioning status then Buyer may terminate this Agreement with fifteen (15) days notice to 
Seller, but without any further obligation and/or liability to Buyer to perform hereunder. 

3.3. Commencement Obligations 

(a) Seller shall ensure that on or before the Test Date: 

(b) the Facility shall have been constructed in accordance with the applicable Project Contracts and 
Project Consents so that Commissioning may be duly and properly undertaken in accordance 
with Section 6; and, 

(c) an operable physical connection from the Facility to the Transmission System shall have been 
effected in accordance with the Electrical Interconnection and Operating Agreement, provided, 
however, that such physical connection shall be made consistent with the terms hereof. 

4. REPRESENTATIONS AND WARRANTIES 

Mutual: Each Party represents and warrants to the other Party that as of the Effective Date and throughout 
the Term of this Agreement that: 

a) It is duly organized, validly existing and in good standing under the Applicable Laws of the jurisdiction 
of its organization or formation and has all requisite power and authority to execute and enter into this 
Agreement; 
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It has all authorizations under the Applicable Laws, necessary for it to legally perform its obligations 
and consummate the transactions contemplated hereunder or will obtain such authorizations in a timely 
manner prior to the time that performance by such Party becomes due; 

The execution, delivery, and performance of this Agreement will not conflict with or violate any 
Applicable Law or any contract, agreement or arrangement to which it is a party or by which it is 
otherwise bound; 

This Agreement constitutes a legal, valid, and binding obligation of such Party enforceable against it in 
accordance with its terms, and such Party has all rights necessary to perform its obligations to the other 
Party in conformance with the terms and conditions of this Agreement, subject to bankruptcy, 
insolvency, reorganization and other laws affecting creditor’s rights generally and general principles of 
equity; 

It is acting for its own account, has made its own independent decision to enter into this Agreement and 
as to whether or not this Agreement is appropriate or proper for it based upon its own judgment, is not 
relying upon the advice or recommendations of the other Party in so doing, is capable of assessing the 
merits of this Agreement, and understands and accepts the terms, conditions, and risks of this 
Agreement for fair consideration on an arm’s length basis; 

No Event or Default or event which with notice or lapse of time, or both, would become an Event of 
Default, has occurred with respect to such Party, and that such Party is not Bankrupt and there are no 
proceedings pending or being contemplated by it, or to its knowledge, threatened against it which 
would result in it being or becoming Bankrupt; 

There is no pending, or to its knowledge, threatened legal proceeding at law or equity against it or any 
permitted Afiliate, that could materially adversely affect its ability to perform its obligations under this 
Agreement; 

It is a “forward contract merchant” and this Agreement constitutes a “forward contract” as such terms 
are defined in the United States Bankruptcy Code; 

It is an “eligible contract participant” as defined in Section la(12) of the Commodity Exchange Act, as 
amended, 7U.S.C. 5 la(12); 
It is an “eligible commercial entity” within the meaning of Section l a  (1 1) of the Commodity Exchange 
Act, as amended by the Commodity Futures Modernization Act of 2000; and, 

Each person who executes this Agreement on behalf of such Party has full and complete authority to do 
so, and that such Party will be bound by such execution. 

INSURANCE 

5.1. Maintenance of Insnranee Polieies 

(a) In addition to other insurance carried by Seller in accordance with this Agreement, Seller shall 
deliver to Buyer, at least fifteen (15) Days prior to the commencement of any work on the 
Facility, a certificate of insurance certifying Seller’s coverage under a liability insurance policy 
issued by an insurer acceptable to Buyer that is authorized to do business in the State of Florida 
with an AM Best rating of no less than A- and naming Seller as a named insured and Buyer as 
an additional insured, which policy shall contain a broad form contractual endorsement 
specifically covering liabilities arising out of the interconnection with the Facility, or caused by 
the operation of the Facility or by Seller’s failure to maintain the Facility in satisfactory and safe 
operating condition. 

(b) The insurance policy providing such coverage shall provide comprehensive or commercial 
liability insurance, including bodily injury and property damage, in an amount not less than 
USD$1,000,000.00 for each occurrence. The required insurance policy shall be endorsed with a 
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provision requiring the insurance company to notify Buyer at least thirty (30) Days prior the 
effective date of any cancellation or material change in the policy. 

Seller shall pay all premiums, deductibles and other charges due on said insurance policy and 
shall keep said policy in force during the Term of the Agreement. 

5.2. 

(c) 

Maintenance of “Occurrence” Form Policies 

The coverage required by this Section 5 and any “umbrella” or excess coverage shall be “occurrence” 
form policies. In the event Seller should have “claims-made” form coverage the retroactive date shall be the 
Effective Date and coverage shall be extended for two years following termination of this Agreement. Prior 
written approval of all “claims-made’’ policies must be obtained from Buyer. 

5.3. Policy Endorsements 

Seller shall cause its insurers to provide the following endorsement items in all comprehensive or 
commercial general liability and, if applicable, umbrella or excess liability policies required by this Section 5 
relating to the ownership, construction, operation and maintenance of the Facility: 

Buyer (including, without limitation, its directors, officers and employees) shall be an additional 
insured under such policies. 

The insurance shall be primary with respect to the interests of Buyer, its directors, officers, and 
employees, and any other insurance maintained by them shall be excess and not contributory 
with such policies. 

A cross liability clause substantially in form and to the effect set forth below shall be made a 
part of the policy: 

“In the event of Claims being made by reason of (i) personal and/or bodily 
injuries suffered by any employee or employees of one insured hereunder for 
which another insured hereunder is or may be liable, or (ii) damage to property 
belonging to any insured hereunder for which another insured is or may be 
liable, then this policy shall cover such insured against whom a claim is made 
or may be made in the same manner as if separate policies had been issued to 
each insured hereunder, except with respect to the limits of insurance.” 

The insurer shall waive all rights of subrogation against Buyer and its officers, directors and 
employees. 

Notwithstanding any provision of the policy, the policy may not be cancelled, non-renewed or 
materially changed by the insurer without giving thirty (30) Days prior written notice to Buyer. 
All other terms and conditions of the policy shall remain unchanged. 

5.4. Endorsements to Fire and All Perils and Machinery Breakdown Policies 

Seller shall insure the Facility against all risks of physical loss or damage, including, without 
limitation, machinery breakdown, and cause its insurers and/or insurance brokers to provide the 
endorsements referred to in Section 5.3(a), (b), (d) and (e) in such policies covering the Facility, as 
applicable, and such coverage and endorsements shall be reasonable and customary in the power 
generation industry for projects of the size and scope of the Facility and, further, shall cause its insurers 
and brokers to provide standard thirty (30) Day non-cancellation provisions in such policies naming 
Buyer as an additional named insured. 
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5.5. Certificates of Insurance 

Seller shall cause its insurers or agents to provide Buyer with certificates of insurance 
evidencing the policies and endorsements required by this Section 5. 

If Seller is unable to obtain the insurance coverage required by this Section 5 ,  it shall promptly 
notify Buyer. 

Failure by Seller to obtain the insurance coverage or certificates of insurance required by this 
Section 5 shall not in any way relieve or limit obligations and liabilities of Seller under any 
provision of this Agreement. 

If Seller should fail to procure or maintain any insurance required pursuant to this Section 5, 
then Buyer shall have the right, but not the obligation, to procure such insurance and shall be 
entitled to recover the premiums paid for such insurance as if the same were a debt due and 
payable against any amounts owed to Seller pursuant to the terms ofthis Agreement. 

5.6. Insurance Reports 

(a) Seller shall provide Buyer with copies of any technical underwriters’ reports or 
other technical reports received by it from any insurer; provided, however, that Buyer shall not 
disclose such reports to any other Person except as necessary in connection with administration 
and enforcement of this Agreement or as may be required by any Governmental Agency or 
other relevant authority having jurisdiction over Buyer, and shall use and internally distribute 
such reports only as necessary in connection with the administration and enforcement of this 
Agreement. 

6. FACILITY CONSTRUCTION, COMMISSIONING AND OPERATION 

6.1. Construction of the Facility 

No later than one (1) Month after the Seller proceeds with construction of the Facility, and 
thereafter at monthly intervals, Seller shall report to Buyer on the construction of the Facility 
during the previous Month and shall provide progress reports and an updated completion 
schedule for the Facility. Such monthly reports shall provide a schedule showing items 
completed and to be completed and a time-frame within which Seller expects the items to he 
completed. Seller shall, from time to time, upon reasonable advance request from Buyer, meet 
with Buyer to discuss the progress of the construction of the Facility. 

Seller shall obtain any permits and land rights necessary for the Facility configured substantially 
as set forth in Appendix 1. 

6.2. Commissioning Tests 

Seller shall give Buyer at least three (3) Months’ prior notice of the Test Date and of any Tests 
relating to the Facility. Buyer’s representatives shall have the right to be present at all such 
Testing that takes place. Seller shall promptly notify Buyer of any changes to the Test Date or 
the date of any Tests relating to the Facility in order that Buyer may arrange for its 
representatives to attend. 

The results of the Tests for Commissioning purposes shall determine the Committed Capacity. 
The Commissioning Test results shall be based on a test period of twenty-four (24) consecutive 
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hours at the highest sustained net kW rating at which the Facility can operate without exceeding 
the design operating conditions, temperature, pressures, and other parameters defined by the 
applicable manufactureNs) for steady state operations at the Facility (the "Committed Capacity 
Test Period). Unit auxiliaries, including, without limitation, heat exchangers, and other 
equipment required by law shall be in normal service during the Committed Capacity Test 
Period. The Capacity of the Facility shall be the minimum average hourly net output in kW 
(generator output minus auxiliary) measured over the Committed Capacity Test Period. If the 
Test results demonstrate net electrical generating Capacity capable of being delivered to the 
Electrical Interconnection Point of less than 16 MW, then the Committed Capacity shall be set 
equal to the amount of net generating Capacity demonstrated by the Test, but not less than 14 
MW. If the Test results demonstrate net electrical generating Capacity capable of being 
delivered to the Electrical Interconnection Point of greater than 16 MW, then Seller, in its sole 
discretion, may establish the Committed Capacity at greater value up to and including the net 
generating Capacity demonstrated by the Test but not to exceed 20 MW. 

During the period ending two (2) years immediately following the Capacity Commencement 
Date, Seller may, on one occasion only, increase or decrease the initial Committed Capacity by 
no more than fifteen percent (15%) of the Committed Capacity established pursuant to the 
procedures set forth in Section 6.2(b) above. Seller shall give Buyer at least thirty (30) days 
written notice of any such increase or decrease in the Committed Capacity. Except during a 
Force Majeure Event, the Committed Capacity shall not be less than 16 MW, or greater than 20 
MW. It is further provided, however, that nothing herein shall prevent or limit the Parties, upon 
their mutual written agreement to same, from establishing a new Committed Capacity at any 
level that they mutually agree is appropriate and desirable under this Agreement. 

During a Force Majeure Event declared by Seller, Seller may temporarily redesignate the 
Committed Capacity for up to twenty-four (24) consecutive months; provided, however, that no 
more than one such temporary redesignation may be made by Seller within any twenty-four (24) 
month period, unless Buyer otherwise agrees to such additional temporary redesignation in 
writing. Within three (3) months after any such Force Majeure Event is cured, Seller may, on 
one occasion, and without penalty, designate a new Committed Capacity to apply for the 
remainder of the Term; provided, however, that such new Committed Capacity shall be at least 
seventy percent (70%) and no more than one hundred percent (100%) of the Committed 
Capacity at the time of the Force Majeure Event. Any temporary or final re-designation of the 
Committed Capacity pursuant to this Section must be directly attributable to the Force Majeure 
Event and of a magnitude commensurate with the scope and impact of the Force Majeure Event. 
Any Dispute regarding the amount of such temporary or final redesignation shall be settled in 
accordance with Section 16 of this Agreement. 

Energy produced prior to the Capacity Commencement Date shall be delivered by Seller to 
Buyer at the Electrical Interconnection Point, and Buyer shall purchase such Energy at Buyer's 
actual As-Available Energy Rate. 

Buyer shall have the right to require that Seller, not more than twice in any twelve (12) Month 
period beginning with the Capacity Commencement Date, re-demonstrate the Capacity 
Commencement Status of the Facility within sixty (60) Days of the demand; provided, however, 
that such demand shall be coordinated with Seller so that the sixty (60) Day period for re- 
demonstration avoids, if practical, previously notified periods of Scheduled Maintenance 
Outages and Additional Maintenance Outages pursuant to this Section 6. 

(c) 

(d) 

(e) 

(f) 



6.3. Maintenance of the Facility 

(a) Seller shall maintain all Facility equipment or cause the same to be maintained 
at all times in accordance with manufacturers’ recommendations and Prudent Utility Practices 
and otherwise in accordance with this Agreement. 

6.4. Scheduled Maintenance 

By October 1 of each year, Seller shall deliver to Buyer the projected operating schedule for the 
Facility for the next calendar year, including any Scheduled Maintenance Outages. Seller shall 
take manufacturers’ recommendations and Prudent Utility Practices into account when 
establishing the proposed schedule for Scheduled Maintenance Outages. Scheduled 
Maintenance Outages andor Additional Maintenance Outages may not be scheduled during the 
Months of January, February, June, July, August, or September unless agreed to by Buyer in its 
sole discretion. 

(a) 

(b) Within thirty (30) Days of receiving the proposed operating schedule, including the Scheduled 
Maintenance Outages, Buyer may propose amendments thereto. Seller shall not unreasonably 
withhold its consent to Buyer’s proposed amendments, provided that, for the avoidance of 
doubt, it shall not be unreasonable for Seller to withhold its consent to any proposed 
amendments of Buyer that would be contrary to Prudent Utility Practices. 

(c) In the event that Seller should reject any of Buyer’s proposed amendments as set forth in 
Section 6.4(b) above, Seller shall promptly notify Buyer of its reasons for such rejection, 
whereupon Seller and Buyer shall in good faith negotiate a reasonable alternative schedule. If 
agreement between the Parties is not reached within ten (1 0) Days of receipt by Buyer of Seller 
rejection notice, Seller shall submit a final operating schedule based on Prudent Utility 
Practices, to the extent reasonably possible taking into account Buyer’s proposed amendments. 

(d) After the operating schedule for the upcoming year is finalized, Seller may change such 
schedule, including the Scheduled Maintenance Outages, only if Buyer consents to the change 
acting in a commercially reasonable manner. 

6.5. Additional Maintenance Outages 

(a) If the unavoidable need arises for Seller to conduct maintenance on the Facility 
in addition to the Scheduled Maintenance Outages (“Additional Maintenance Outages”), Seller 
shall notify Buyer of such maintenance, together with dates for carrying out such maintenance 
and the estimated duration of the work to be carried out. Seller and Buyer shall negotiate in 
good faith a reasonable schedule during which such Additional Maintenance Outages shall take 
place. If agreement is not reached within twenty (20) Days of initiating good faith negotiations, 
Seller shall prepare a schedule of such Additional Maintenance Outages based on Prudent 
Utility Practices taking into account the reasonable requests of Buyer to the extent reasonably 
possible. 

6.6. Access and Information 

(a) Seller shall provide Buyer and its authorized agents, employees and inspectors with reasonable 
access to the Facility and data relating to the Facility. Buyer acknowledges that such access 
does not, except to the extent set forth herein, provide Buyer with the right to direct or modify 
the operation of the Facility in any way and further acknowledges that any exercise by Buyer of 
its rights under this Section 6.6 shall be at its own risk and expense. 
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(b) Any inspections or testing by Buyer shall not relieve Seller of its obligation to maintain the 
Facility. In no event shall any Buyer statement, representation, or lack thereof, either express or 
implied, relieve Seller of its exclusive responsibility for the Facility. Any Buyer inspection of 
property or equipment owned or controlled by Seller or any Buyer review of or consent to Seller 
plans, shall not be construed as endorsing the design, fitness or operation of the Facility 
equipment nor as a warranty or guarantee. 

Seller shall reactivate the Facility at its own expense if the Facility is rendered inoperable due to 
actions of Seller or its agents or a Force Majeure Event. 

6.7. Permits: Compliance with Laws 

Seller shall acquire and maintain in effect for the Term all Governmental Approvals from all 
Governmental Agencies having jurisdiction over the Facility insofar as necessary (i) for the 
construction, operation, development and maintenance of the Facility in accordance with this 
Agreement and (ii) to permit the Facility to operate and for Seller to perform hereunder. Upon 
timely and reasonable request from Seller, Buyer may use, but shall not be obligated to use, 
commercially reasonable efforts to assist in procuring all Governmental Approvals for which 
Seller is responsible, provided that any reasonable expenses incurred by Buyer in providing 
such assistance shall be reimbursed by Seller. 

Seller shall secure and maintain all Governmental Approvals and other Project Consents 
referenced in clause (a) above at its sole cost and expense. 

In the event that the Parties are required to make any regulatory filings or are subject to the 
jurisdiction of any regulatory authorities, including but not limited to the FPSC, then each of 
Seller and Buyer agrees to abide by any applicable regulatoly rulings or orders issued by such 
authorities. 

Notwithstanding the foregoing, a Party shall not be deemed to be in breach of its obligations to 
acquire any Governmental Approvals or other Project Consents to the extent that such Party is 
in good faith contesting the application, interpretation, order or other legal direction that would 
mandate the obtaining of any such Governmental Approvals or other Project Consents. 

Seller shall at all times comply with all Applicable Laws to which it or any part of the Facility 
may be subject, including but not limited to (i) all environmental laws in effect during the Term 
and (ii) all Applicable Laws pertaining generally to Fuel storage, back-up or security or 
otherwise relating to the generation of electric power. Notwithstanding the foregoing, Seller 
shall not be deemed to be in breach of its compliance obligations with respect to any Applicable 
Laws to the extent that it is in good faith contesting the application, interpretation, order or other 
legal direction pursuant to which it would he rendered subject to any such Applicable Laws. 

6.8. Operating Parameters 

Seller agrees to operate the Facility in accordance with Prudent Utility Practices and in 
compliance with all Applicable Laws and Governmental Approvals (the “Operating 
Parameters”); provided that Seller shall: (a) have the sole responsibility to, and shall at its sole 
expense, operate and maintain the Facility in accordance with all requirements set forth in this 
Agreement, and (b) comply with reasonable requirements of Buyer regarding day-to-day or 
hour-by-hour communications with Buyer. Seller agrees to operate the Facility in such a 
manner that Energy delivered by Seller will meet all requirements for voltage level, harmonics, 

(c) 

(a) 

(b) 

(c )  

(d) 

(e) 

(a) 
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power factor, van, ancillary services and other electrical specifications required by the 
Transmission Provider. 

(b) Seller shall operate the Facility in accordance with Prudent Utility Practices and with all system 
protective equipment in service whenever the Facility is connected to, or is operated in parallel 
with, the Transmission System. Seller shall provide adequate system protection and control 
devices to ensure safe and protected operation of all energized equipment during normal testing 
and repair. The Facility’s protective equipment shall meet IEEE and industry standards. Seller 
shall have qualified independent, third party personnel test, calibrate and certify in writing the 
proper functioning of all protective equipment at least once every twelve (12) months in 
accordance with Prudent Utility Practices. Seller shall perform a unit functional trip test after 
each overhaul of the Facility’s turbine, generator and boilers and shall provide results to Buyer 
in writing prior to returning the equipment to service. The specifics of the unit functional trip 
test will be consistent with Prudent Utility Practices. 

6.9. Security 

As security for the achievement of the Required Capacity Commencement Date and satisfactory 
performance of its obligations hereunder, Seller shall provide Buyer with either: (i) one or more 
unconditional, irrevocable, direct pay Letter(s) of Credit (as herein defined), with the costs 
associated with any such Letter of Credit to be borne by Seller, or (ii) cash deposits in the 
amounts specified in this Section 6.9. 

As used herein, a “Letter of Credit” shall mean a standby letter of credit issued by U.S. 
commercial banks or a foreign banks having a licensed U.S. branch, provided that any such 
bank shall have a credit rating of at least A- from S&P or A3 from Moody’s (the “Issuer”) or 
such other banks that Buyer deems acceptable to Buyer in its sole commercially reasonable 
discretion based on Buyer’s review of such bank’s financial condition; and, provided further, 
that any such letter of credit shall be in a form reasonably acceptable to the Party in favor of 
whom it is being issued. 

(a) 

(b) 

(c) For the period beginning one year from the final approval of this Agreement by the FPSC and 
Commencement 

Date, Seller shall maintain a Letter of Credit in the amount of 
continuing until the term of this contract, twenty-five years 

(d) Buyer shall have the right and Seller shall be required to monitor the financial condition of the 
Issuer(s) in the event any Letter of Credit is provided by Seller. In the event the Senior Debt 
Rating of any Issuer(s) has deteriorated to a level below the level stated in clause (b) of this 
Section 6.9, Buyer may require Seller to replace the Letter(s) of Credit. Replacement Lettetfs) 
of Credit must meet the requirements listed in clause (b) of this Section 6.9 within ten (10) Days 
following written notification to Seller of the requirement to replace. 

Failure by Seller to comply with the requirements of this Section 6.9 shall, absent a cure by 
Seller in accordance with Section 17 hereof, be grounds for Buyer to draw in full on the existing 
Letter of Credit and will constitute a Event of Default. In the case of any Seller Event of 
Default, Buyer shall be entitled immediately to receive, draw upon or retain, as the case may be, 
one hundred percent (100%) of the applicable security. 

(e) 
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6.10. Submission of Data 

Seller shall submit or cause to be submitted to Buyer the following documents on or before the 
dates specified below: 

(i) 

(a) 

No later than Thirty (30) Days after the Financial Closing Date and ending on the 
Capacity Commencement Date, (A) monthly construction progress reports in such form 
as may be agreed to by the Parties, (B) such other reports as are submitted to Seller by 
the Independent Engineer, and (C) reports, when and as Seller becomes aware, of any 
new condition or event that may have a material adverse effect on the timely 
completion of the Facility. 

No later than Thirty (30) Days prior to the Capacity Commencement Date, evidence 
demonstrating that Seller has obtained all Project Consents then required to be obtained 
for the ownership, operation and maintenance of, and the supply of Energy from, the 
Facility in accordance with this Agreement. 

On or before the Capacity Commencement Date, a certificate from the Independent 
Engineer to the effect that, based upon its monitoring and review of construction, the 
Facility has been constructed in all material respects in compliance with the 
specifications for the Facility such that it will operate in accordance with Prudent 
Utility Practices. 

As soon as available, but not later than Sixty (60) Days following the Capacity 
Commencement Date, two (2) copies of all results of Commissioning Tests performed 
on the Facility, including Tests of major equipment included in the Facility and the 
Transmission System. 

Upon request by the Buyer and at least Thirty (30) Days following the Capacity 
Commencement Date, one (1) copy, as received by Seller pursuant to the EPC Contract, 
of all manufacturers’ specifications and manufacturers’ operation manuals for all major 
items of equipment incorporated into the Facility. 

(ii) 

(iii) 

(iv) 

(v) 

(b) The receipt of the above schedules, data, certificates and reports by Buyer shall not be construed 
as an endorsement by Buyer of the design of the Facility, does not constitute a warranty by 
Buyer as to the safety, durability or reliability of the Facility, otherwise relieve Seller of any of 
its obligations or potential liabilities under the Project Contracts or the Financing Documents or, 
except with respect to the obligations of Buyer to maintain the confidentiality of documents and 
information received by it, impose any obligation or liability on Buyer. 

7. FUEL 

7.1. Fuel Storage 

During the Term of this Agreement, Seller shall maintain sufficient Fuel at the Facility Site to deliver 
the Capacity and Energy associated with the Committed Capacity for an uninterrupted fourteen (14) day 
period. At Buyer’s request, Seller shall demonstrate this capability to Buyer’s reasonable satisfaction. 

21 



8. ENVIRONMENTAL ATTRIBUTES 

8.1. Ownership 

Subject to the right of first refusal set forth in Section 8.2 below, Seller shall retain any and all rights to 
own and to sell any and all Environmental Attributes and Emission Reduction Credits associated with 
the Fuel consumed by the Facility and the generation of Energy by the Facility. 

8.2. Sale 

Seller hereby grants to Buyer an exclusive and irrevocable right of first refusal for Buyer to purchase the 
Environmental Attributes and Emissions Reduction Credits associated with the Fuel consumed by the Facility 
and the generation of Energy by the Facility. This right of first refusal shall terminate five ( 5 )  years from the 
Capacity Commencement Date, and the price and terms/conditions for such sale and purchase shall be as 
mutually agreed upon by the Parties. To exercise the right to purchase the Environmental Attributes and/or the 
Emissions Reduction Credits, Buyer must notify Seller in writing prior to the fifth anniversary of the Capacity 
Commencement Date. To the extent Seller desires to sell the Environmental Attributes and Emissions 
Reduction Credits during such five ( 5 )  year period and prior to Buyer having exercised its right to purchase the 
Environmental Attributes and Emissions Reduction Credits, Seller shall notify Buyer in writing, shall provide to 
Buyer the bona fide offer for the sale of the same, and shall give Buyer the right to either purchase the 
Environmental Attributes and Emissions Reduction Credits at the same price as the bona fide offer, with terms 
and conditions to be negotiated at such time. 

9. SCHEDULING AND DELIVERY 

9.1. Energy Sale and Delivery 

In accordance with the terms and conditions hereof, commencing on the Capacity 
Commencement Date and continuing throughout the Term, Seller shall sell and deliver to the 
Electrical Interconnection Point, and Buyer shall purchase at the Electrical Interconnection 
Point, the Committed Capacity and all of the Energy produced by the Facility as required 
hereunder. 

Seller expressly agrees that it shall not be permitted to sell and deliver any energy produced at 
the Facility to any other third party without Buyer’s prior written consent. 

9.2. Scheduling 

Scheduling shall be on a “must-run” basis, except for Forced Outages, Scheduled Maintenance 
Outages, and Additional Maintenance Outages. At least thirty (30) Days prior to the anticipated 
Capacity Commencement Date, Seller shall provide Buyer with a good faith estimate of the 
quantity of Energy for the remainder of that year and, thereafter, by October 1 of each such 
Year, Seller shall provide Buyer with a good faith estimate of the quantity of Energy that Seller 
will deliver in each subsequent year. 

Seller shall provide to Buyer its good faith, non-binding estimates of the quantity of Energy to 
be delivered by Seller to the Interconnection Point for each week (starting on Sunday) by 4:OO 
p.m. Eastern Prevailing Time on the date falling at least three (3) Days prior to the beginning of 
that week. 

By 8:OO a.m. Eastern Prevailing Time on each Day, Seller shall submit a good faith schedule of 
the quantity of Energy to be supplied to Buyer for the next two (2) subsequent Days. 
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(d) If, at any time following submission of a good faith estimate to Buyer on the Day preceding the 
next subsequent Day, Seller becomes aware of any change to any of the values contained in the 
good faith estimate or predicts that such values will be subject to change before the end of the 
next subsequent Day, then Seller shall promptly notify Buyer of such change or predicted 
change. 

9.3. Forced Outages 

(a) Seller shall notify Buyer by telephone call and/or via e-mail message (with 
confirmation to follow by written notice in each case) immediately upon discovering that the 
Facility is unable to deliver all or part of any Scheduled quantity of Energy due to a Forced 
Outage and, as soon as reasonably practicable following such discovery, shall notify Buyer in 
writing of its best estimate of the expected duration of such Forced Outage. Such estimate by 
Seller shall be based on the best information available to it. Should Seller expect any further 
changes in the duration of any such Forced Outage, it shall promptly notify Buyer of the same. 

10. ELECTRICAL INTERCONNECTION; OTHER AGREEMENTS 

10.1. Electrieal Interconnection Facilities 

(a) Pursuant to the Electrical Interconnection and Operating Agreement, Seller 
shall secwe any and all Electrical Interconnection Facilities up to and including the Electrical 
Interconnection Point and shall assume all costs and expenses associated with the same, 
including any Transmission System network upgrade charges. Buyer shall be responsible for 
securing any transmission rights downstream of the Electrical Interconnection Point for Energy 
being transmitted on the Transmission System and Seller shall assume all costs and expenses 
associated with the same. 

10.2. Electrical Interconnection Point 

(a) Seller shall deliver Energy into the Transmission System at the Electrical 
Interconnection Point. 

10.3. Risk of Loss 

(a) Seller shall be deemed to be in exclusive control of the Capacity and Energy 
prior to and up to its arrival at the Electrical Interconnection Point and shall be responsible for 
any losses, costs, damages or injury arising therefrom. Buyer shall be deemed to be in 
exclusive control of the Capacity and Energy after its arrival at the Electrical Interconnection 
Point and shall be responsible for any losses, costs, damages or injury arising therefrom. 

10.4. Additional Agreements 

(a) Seller hereby covenants to perform its obligations under any Project Contracts to which it is a 
party, and to indemnify Buyer against and hold Buyer harmless against any Claims, costs, 
losses and penalties sustained by Buyer as a consequence of a material breach by Seller of any 
Project Contract, except to the extent that any such Claims, costs, losses and penalties are 
ultimately determined to have resulted from Buyer’s bad faith or gross negligence. 
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11. METERING 

(a) Except as provided otherwise herein, the Parties agree that all requirements 
with respect to metering and Metering Equipment shall be set forth in the Electrical 
Interconnection and Operating Agreement. Seller shall be responsible for all metering costs in 
accordance with FPSC rules governing Qualifying Facilities. 

12. PAYMENTS 

12.1. Energy Payments 

(a) Except as otherwise provided in this Agreement, for each Monthly Billing Period prior to the 
Capacity Commencement Date, Buyer shall pay Seller the Buyer’s actual avoided costs for all 
Energy delivered to the Electrical Interconnection Point, which costs shall be calculated by 
Buyer in accordance with the As-Available Energy Rate. The calculation of such payments due 
to Seller shall be based on the sum over all hours of the Monthly Billing Period of the product 
of each hour’s avoided Energy cost and the amount of Energy delivered to Buyer from the 
Facility for that hour. All purchases shall be adjusted for losses from the Point of Metering to 
the Electrical Interconnection Point. 

(b) The calculation of payments to the Seller for energy delivered to Buyer on and after the 
Capacity Commencement Date shall be the sum, over all hours of the Monthly Billing Period, 
of the product of (a) each hour’s Firm Energy Rate (eikWh); and (b) the amount of energy 
(kWh) delivered to Buyer from the Facility during that hour. 

For any period during which energy is delivered by the Seller to Buyer on and after the 
Capacity Commencement Date, the Firm Energy Rate in cents per kilowatt hour ($/kWh) shall, 
on an hour-by-hour basis, be the lesser of (a) the As-Available Energy Rate and (b) the Avoided 
Unit Energy Cost. The Avoided Unit Energy Cost, in cents per kilowatt - hour ($/kWh) shall be 
defined as the product of (a) the Avoided Unit Fuel Cost and (b) 10,760 BTUkWh; plus (c) 
0.9156 per kWh in mid-2014 dollars escalating annually at 2.25%. 

For the purposes of this Agreement, the Avoided Unit Fuel Cost shall be determined from gas 
prices published in Platts Inside FERC, Gas Market Report, first of the month posting for 
Florida Gas Transmission (“FGT”) Zone 3, plus other charges that FGT may apply. An 
estimated and indicative rate range of such other charges (as provided by FGT and expressed as 
a 100% LF Rate, includes a Reservation Charge and a basic Usage Charge) is $1.35/MMBtu up 
to $l.SO/MMBtu. This estimated and indicative recourse rate range is set forth herein for 
informational purposes only, and is subject to change. The stated estimated and indicative 
recourse rate range does not include FGT’s Fuel Reimbursement Charge which is estimated to 
be approximately 3.41% based upon the historical calendar 2008 average. The estimated and 
indicative recourse rate does not include any surcharges ( i s .  ACA -$.0016/MMBtu or UFS or 
any other unspecified future surcharges). FGT’s Surcharges and Fuel Reimbursement Charge 
percentages are collected in accordance with the terms and conditions of FGT’s FERC approved 
tariff, in effect from time to time for service under FGT’s prouosed Rate Schedule FTS-3 
which, at this time, has not been filed with or approved by the FERC. 

12.2. Capacity 

Buyer agrees to pay Seller for the Capacity described in Section 6 in accordance with the rates 
and procedures contained in Appendixes 2 and 3 starting on the Capacity Commencement Date. 
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12.3. Payments for Energy and Capacity 

Payments due Seller will be made monthly, and normally by the twentieth (20lh) Business Day 
following the end of the billing period. The megawatt-hours sold by Seller and the applicable 
avoided energy rate at which payments are being made shall accompany the payment to Seller. 

12.4. Payment Adjustment 

Payments to be made under this Section 12.4 shall, for a period of not longer than two (2) years, 
remain subject to adjustment based on billing adjustments due to error or omission by either 
Party, provided that such adjustments have been agreed to between the Parties or resolved in 
accordance with the provisions of Section 16 hereof. 

(a) 

12.5. Regulatory Changes 

Buyer’s payment obligations under this Agreement are expressly conditioned upon the mutual 
commitments set forth in this Agreement and upon Buyer being fully reimbursed for all 
payments to Seller through the Fuel Adjustment Clause (as herein defined) and the Capacity 
Cost Recovery Clause (as herein defined) or other authorized rates or charges, as proposed by 
Buyer in its sole discretion and approved by the FPSC. 

For purposes of this Agreement, “Fuel Adjustment Clause” shall mean the clause set forth in 
FPSC Order No. 2515-A dated April 24, 1959, as may be amended, revised, and/or replaced 
from time to time by the FPSC. 

(a) 

(b) 

(c) For purposes of this Agreement, “Capacity Cost Recovery Clause” shall mean the clause set 
forth in FPSC Order No. 25773 dated February 24, 1992, as may be amended, revised, and/or 
replaced from time to time by the FPSC. Notwithstanding any other provisions of this 
Agreement, should Buyer at any time during the Term be denied authorization by FPSC (or any 
other regulatory bodies having future jurisdiction over Buyer’s rates and charges) to recover 
from its customers all payments required to be made to Seller under the terms of this 
Agreement, payments to Seller from Buyer shall be reduced accordingly. Neither Party shall 
initiate any action to deny recovery of payments under this Agreement and each Party shall 
reasonably defend all terms and conditions of this Agreement, including without limitation, the 
payment levels specified in this Agreement. Any amounts initially recovered by Buyer from its 
ratepayers, which recovery is subsequently disallowed by FPSC and charged back to Buyer, 
may be off-set or credited against subsequent payments made by Buyer for purchases from 
Seller or, alternatively, shall be repaid and returned by Seller to Buyer. If any disallowance is 
subsequently reversed, Buyer shall repay Seller such disallowed payments. Any repayments 
shall be with interest at a rate equal to the thirty (30) Day highest grade commercial paper rate 
as published in the Wall Sheet Journal on the first Business Day of each Month to the extent 
such payments and interest are recovered by Buyer. Such interest shall be compounded 
monthly. 
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(d) If Buyer elects to reduce payments to Seller pursuant to this Section , Seller may terminate this 
Agreement upon one hundred eighty (1 80) Days notice after such payment reductions to Seller 
take effect. 

12.6. Change in Environmental Law 

As used herein, “Change@) in Environmental Law(sy’ means: (i) the enactment, adoption, 
promulgation, implementation, or issuance of, or a new or changed interpretation of, any statute, 
rule, regulation, permit, license, judgment, order or approval by a governmental entity that 
specifically addresses environmental issues and that takes effect after the Effective Date; and 
(ii) the imposition on a Party by any governmental entity of any requirement with respect to 
compliance with the Clean Air Interstate Rule promulgated on May 12, 2005 (70 Fed. Reg. 
25,162) or the Clean Air Mercury Rule promulgated on May 18, 2005 (70 Fed. Reg. 28,606) 
and any re-promulgation or re-issuance of such rules in response to a petition for 
reconsideration or litigation challenging such rules, regardless of the date on which such 
requirements are imposed. 

The Parties acknowledge that Change(s) in Environmental Law(s) could significantly increase 
the costs of complying with the terms of this Agreement (“Increased Environmental Costs”) and 
agree that, if any Change(s) in Environmental Law(s) should increase(s) a Party’s cost of 
performing its obligations under this Agreement above the threshold amount set forth in 
Sectionl2.6(c) below, the Party affected by such Change(s) in Environmental Law(s) may avail 
itself of the remedies set forth in Section 12.6(d) below as its sole and exclusive remedies for 
such Change(s) in Environmental Law(s). 

The Parties recognize and agree that certain Change(s) in Environmental Law(s) may occur that 
do not rise to a level that the Parties desire to impact this Agreement. Accordingly, the Parties 
agree that for the purposes of this Agreement, Change(s) in Environmental Law(s) will not be 
deemed to have occurred unless the Increased Environmental Costs resulting from any single 
such Change(s) in Environmental Law(s) exceed - in the aggregate during 
the Term. Notwithstanding the foregoing, Seller shall be responsible for any and all costs 
relating to the operation and maintenance of the Facility, including, without limitation, 
environmental compliance costs. 

If a Party’s Increased Environmental Costs should demonstrably exceed the threshold 
requirements set forth in Section 12.6(c) above, the Parties may renegotiate the terms of this 
Agreement. In the event the non-affected Party does not agree, in its sole discretion, to 
renegotiate this Agreement, then the affected Party may terminate this Agreement upon one 
hundred and eighty (180) Days written notice to the other Party in the manner provided for in 
Section 18.3. 

12.7. Survival on Termination 

The provisions of this Section 12 shall survive the repudiation, termination or expiration of this 
Agreement for so long as may be necessary to give effect to any outstanding payment 
obligations of the Parties due and payable prior to any such repudiation, termination or 
expiration. 

(a) 

(b) 

(c) 

(d) 
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13. BILLING AND PAYMENT 

13.1. 

Buyer shall read or have read on its behalf the Metering Equipment at the Electrical 
Interconnection Point at midnight Eastern Prevailing Time on the last Day of each Month, 
unless otherwise mutually agreed by the Parties. 

Payments due shall be determined and adjusted in accordance with Section 12.1, Appendixes 2 
and 3. 

(i) 

Statements and Payment of Electricity Payments 

From and after the Capacity Commencement Date, Buyer shall pay to Seller, monthly 
in arrears, payments in accordance with the provisions of clause (c) below. 

Prior to the Capacity Commencement Date, Buyer shall pay to Seller, monthly in 
arrears in accordance with the provisions of clause (d) below, for all Energy delivered 
to Buyer. 

(ii) 

On or before the twentieth (20Ih) Business Day of each Month following the Month in which the 
Capacity Commencement Date occurs Buyer shall prepare an invoice showing the Payment 
payable by Buyer pursuant to this Agreement (in Dollars) to Seller for the preceding Month. 
Each such invoice shall show information and calculations, in reasonable detail. 

Beginning with the first Month following the Month in which the first unit of the Facility has 
been Commissioned until an invoice is required to be prepared pursuant to clause (c) 
aforementioned, Buyer shall prepare an invoice showing the charges for Energy payable to 
Seller for the preceding Month in accordance with FPSC Rule 25-17.0825, F.A.C., which 
invoice shall show information and calculations in reasonable detail. 

Buyer shall, subject to Section 13.7, pay all invoices on or before the twentieth Business Day of 
the month. If Buyer should dispute a portion of the charges set forth on any invoice, it shall pay 
only those amounts not in dispute by the applicable Due Date. 

All payments specified in this Section 13.1 shall be made to an account designated by Seller and 
notified to Buyer. 

13.2. Miscellaneous Payments 

Any amounts due to either Seller or Buyer under this Agreement, other than those specified in Sections 
13.1 above, shall be paid within twenty (20) Days following receipt by the other Party of an itemized 
invoice from the Party to whom such amounts are due setting forth, in reasonable detail, the basis for 
such payment. 

13.3. Currency and Timing of Payment 

Notwithstanding anything contained in this Agreement: 

(a) all payments to be made by either Seller or Buyer under this Agreement shall be made in 
Dollars in immediately available cleared funds by wire transfer into the relevant account 
specified in this Agreement or, if no account is specified, into the account designated by the 
receiving Party; and 
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(b) any payment that becomes due and payable on a Day that is other than a Business Day shall be 
paid on the next Business Day. 

13.4. Records 

Generally Accepted Accounting Principles (GAAP) and SEC rules can require the Buyer to 
evaluate various aspects of its economic relationship with the Seller, e.g., whether or not the 
Buyer must consolidate the Seller’s financial information. In order to determine whether 
certain GAAP is applicable, the Buyer may need access to the Seller’s financial records and 
personnel in a timely manner after the Effective Date. In the event that Buyer, in its sole 
discretion, determines that consolidation or other incorporation of the Seller’s financial 
information is necessary or prudent under GAAP, Seller shall provide Buyer with the following 
for each calendar quarter in the Term, within 90 days after quarter end: 
(a) 
(b) 
(c) 

Complete financial statements, including notes, for such quarter on a GAAP basis; 
Financial schedules underlying the financial statements; and 
Access to records and personnel to enable Buyer’s independent auditor to conduct 
financial audits (in accordance with generally accepted auditing standards) and internal 
control audits (in accordance with Section 404 of the Sarbanes-Oxley Act of 2002). 

Any information provided to the Buyer pursuant to this section shall be considered confidential 
in accordance with the terms of this agreement and shall only be disclosed as required by 
GAAP. The information will only be used for financial statement purposes and shall not be 
otherwise shared with internal or external parties. 

13.6 Default Interest 

Except where payment is the subject of a bona fide Dispute (in which case it shall be treated 
under Section 13.7 below), if any payment due from Buyer to Seller or from Seller to Buyer 
under this Agreement shall not be paid when due then, in addition to such unpaid amount, 
interest shall be due and payable thereon. Applicable interest shall be calculated at the Interest 
Rate, and shall continue to accrue from the date on which such payment became overdue to and 
until the date such payment is made in full (both dates inclusive). 

13.7. Disputed Items 

Either Party (the “Disputing Party”) may dispute in good faith the accuracy of a reading of the 
Metering Equipment and/or the accuracy of an invoice. Where a reading or bill is the subject of 
a Dispute in good faith, the Disputing Party shall in accordance with Section 16 hereof give 
written notice to the other Party within ten (10) Days after the delivery of the invoice or 
statement by the other Party, together with details of its reasons for such Dispute. Such Dispute 
shall be addressed in accordance with Section 16. 

(a) 

13.8. Statement Errors 

In the event that either Party becomes aware of any error in any statement, such Party shall, 
immediately upon discovery of the error, notify in writing the other Party of such error and shall 
rectify such error (whether in the form of an underpayment or overpayment) within thirty (30) 
Days of such notification. 
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13.9. Taxes 

Seller shall pay or cause to be paid any public utility taxes or taxes on revenue imposed upon it 
in the State of Florida and shall pay or cause to be paid all Taxes on or with respect to the sale 
of Energy pursuant to this Agreement. 

Buyer shall pay or cause to be paid all Taxes (other than those referenced in clause (a) above) 
on or with respect to the sale of Energy pursuant to this Agreement. 

If a Party is required to remit or pay Taxes that are the other Party’s responsibility hereunder, 
such Party shall promptly reimburse the other for such Taxes. The Parties shall use all 
reasonable efforts to administer this Agreement and implement the provisions hereof in a 
manner that will minimize Taxes due and payable by all Parties. 

The Parties shall provide each other, upon written request, with copies of any documentation 
that may be reasonably necessary in the ordinary course of any inter-governmental, state, local, 
municipal or other political subdivision tax audit. 

13.10. Survival on Termination 

The provisions of this Section 13 shall survive the repudiation, termination or expiration of this 
Agreement for so long as may be necessary to give effect to any outstanding payment obligations 
of the Parties that became due and payable prior to any such repudiation, termination or expiration. 

14. FORCE MAJEURE 

14.1. 

A “Force Majeure Event” shall mean an event or circumstance that is not reasonably 
foreseeable, is beyond the reasonable control of and is not caused by the negligence or lack of 
due diligence of the affected Party or its contractors or suppliers and adversely affects the 
performance by that Party of its obligations under or pursuant to this Agreement. Such events 
or circumstances may include, but are not limited to: actions or inactions of civil or military 
authority (including courts and governmental or administrative agencies), acts of God, war, riot 
or insurrection, terrorism, blockades, embargoes, sabotage (including, but not limited to, arson 
and vandalism), epidemics, explosions and fires not originating in the Facility or caused by its 
operation, hurricanes, floods, strikes, lockouts or other labor disputes (not caused by the failure 
of the affected Party to comply with the terms of a collective bargaining agreement).Equipment 
breakdown or the inability of Seller to use equipment due to its design, construction, operation, 
maintenance, the inability of Seller to meet regulatory standards, or failure by Seller to obtain 
on a timely basis and maintain a necessary permit or other regulatory approval, shall not be 
considered a Force Majeure Event. 

Except as otherwise provided in this Agreement, each Party shall be excused from performance 
only to the extent non-performance was caused by a Force Majeure Event. 

14.2. 

If Seller should suffer a Force Majeure Event that reduces the generating capability of the 
Facility below the Committed Capacity, Seller may, upon notice to Buyer, temporarily adjust 
the Committed Capacity as a result of such event. Such adjustment shall be effective upon the 
first Day immediately following Buyer’s receipt of such notice or such later date as may be 

Definition of Force Majeure Event 

Effect of a Force Majeure Event 
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specified by Seller. Such adjustment shall not exceed the minimum amount necessary to 
accommodate the Force Majeure Event, and in accordance with the other limitations set forth in 
this Agreement. 

If the Facility should be rendered completely inoperative as a result of a Force Majeure Event, 
Seller shall temporarily set the Committed Capacity at 0 kW until such time as the Facility can 
partially or fully operate at the Committed Capacity that existed prior to the Force Majeure 
Event. 

Upon the cessation of a Force Majeure Event or upon its cure, the Committed Capacity shall he 
restored to the Committed Capacity that existed immediately prior to such Force Majeure Event. 
Notwithstanding any other provisions of this Agreement, upon such cessation or cure, Buyer 
shall have the right to require a Committed Capacity test to demonstrate the Facility’s 
compliance with the requirements of this Section. Any Committed Capacity test required by 
Buyer under this Section shall be in addition to any Committed Capacity test required under any 
other Section. 

Seller shall be solely responsible for and pay the costs necessary to reactivate the Facility andor 
the interconnection with the Transmission Provider’s system as a result of the Force Majeure 
event. 

14.3. Notification Obligations 

(b) 

(c) 

(d) 

In the event of any delay or nonperformance resulting from a Force Majeure Event, the Party claiming 
that a Force Majeure Event has occurred shall notify the other Party in writing, within five ( 5 )  Days of such 
occurrence, of the nature, cause, date of commencement thereof and the anticipated duration, and shall indicate 
whether any deadlines or date(s) imposed hereunder may be affected thereby. The suspension of performance 
shall be of no greater scope and of no greater duration than the cure for the Force Majeure Event requires. A 
Party claiming that a Force Majeure Event has occurred shall not be entitled to any relief therefore unless and 
until notice is provided. The Party claiming that a Force Majeure Event has occurred shall notify the other Party 
of the cessation of the Force Majeure Event or of the conclusion of the affected Party’s cure for the Force 
Majeure Event, in either case within two (2) Business Days thereof. 

14.4. Duty to Mitigate 

The Party claiming that a Force Majeure Event has occurred shall use its best efforts to cure the cause(s) 
preventing its performance of this Agreement; provided, however, that the settlement of strikes, lockouts and 
other labor disputes shall be entirely within the discretion of the affected Party and such Party shall not be 
required to settle such strikes, lockouts or other labor disputes by acceding to demands which such Party deems 
to be unreasonable. The Party claiming the Force Majeure shall keep the other Party advised as to the 
continuance of the Force Majeure event. If an event of Force Majeure persists for a continuous period of at least 
six (6) months, then the Party not claiming Force Majeure shall have the right, in its sole and unfettered 
discretion, to terminate this Agreement upon giving written notice to the other Party thirty (30) days in advance 
of the date of termination (which may be as early as the six (6) month anniversary of the Force Majeure event). 
Upon such termination becoming effective, neither Party shall have any further liability nor obligation to the 
other Party arising under or related to this Agreement, except as otherwise provided for in this Agreement. 
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15. LIABILITY AND INDEMNIFICATION 

15.1. Limitation of Liability 

THE PARTIES AGREE THAT THE EXPRESS REMEDIES AND MEASURES OF DAMAGES, 
INCLUDING WITHOUT LIMITATION DETERMINATION OF LIQUIDATED DAMAGES, PROVIDED 
FOR IN THIS AGREEMENT ARE REASONABLE AND SATISFY THE ESSENTIAL PURPOSES HEREOF 
FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS REMEDY OR MEASURE OF 
DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR MEASURE OF DAMAGES SHALL BE THE 
SOLE AND EXCLUSNE REMEDY, THE OBLIGORS LIABILITY SHALL BE LIMITED AS SET FORTH 
IN SUCH PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE 
WANED. IF NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY HEREIN PROVIDED, THE 
OBLIGORS LIABILITY SHALL BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT 
ACTUAL DAMAGES SHALL BE THE SOLE AND EXCLUSNE REMEDY AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WANED. NEITHER PARTY NOR THEIR 
AFFILIATES SHALL BE LIABLE FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR 
INDIRECT DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, EVEN IF 
SUCH DAMAGES ARE ALLOWED OR PROVIDED BY STATUTE, IN TORT OR CONTRACT, OR 
OTHERWISE. TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE ACTUAL DAMAGES ARE DIFFICULT OR 
IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN ADEQUATE REMEDY IS 
INCONVENIENT AND THE LIQUIDATED DAMAGES DO NOT CONSTITUTE A PENALTY AND ARE 
A REASONABLE APPROXIMATION OF THE HARM OR LOSS. 

EACH PARTY HEREBY IRREVOCABLY WAIVES, TO THE FULLEST EXTENT PERMITTED 
BY APPLICABLE LAW, ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING 
ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS 
CONTEMPLATED BY THIS AGREEMENT. EACH PARTY FURTHER WANES ANY RIGHT TO 
CONSOLIDATE ANY ACTION IN WHICH A JURY TRIAL HAS BEEN WANED WITH ANY OTHER 
ACTION IN WHICH A JURY TRIAL CANNOT BE OR HAS NOT BEEN WAIVED. 

15.2. Indemnifieation 

Each Party (the “Indemnifying Party”) agrees to indemnify, defend and hold harmless the other Party, 
and each of the other Party’s Affiliates, directors, officers, employees, agents and permitted assigns 
(collectively, the “Indemnified Party”), from and against any and all Claims, losses, liabilities, damages, 
judgments, awards, fines, penalties, costs and expenses (including reasonable attorneys’ fees and disbursements) 
directly incurred in connection with or directly arising from or out of: (i) any breach of representation or 
warranty or failure to perform any covenant or agreement in this Agreement by said Party; (ii) any violation of 
applicable law, regulation or order by said Party; and/or (iii) any Claims by a third party arising out of any act or 
omission by said Party. 

The Indemnified Party shall promptly notify the Indemnifying Party of any claim or proceeding in 
respect of which it seeks to be indemnified. Such notice shall be given in writing as soon as reasonably 
practicable after the Indemnified Party becomes aware of such claim or proceeding. Failure to give such notice 
shall not excuse an indemnification obligation except to the extent failure to provide notice adversely affects or 
prejudices the Indemnifying Party’s interests. The Indemnifying Party shall assume the defense thereof with 
counsel designated by the Indemnifying Party; provided, however, that if the defendants in any such action 
include both the Indemnified Party and the Indemnifying Party and the Indemnified Party reasonably concludes 
that in the context of such indemnification there may be legal defenses available to it that are different from or 
additional to, or inconsistent with, those available to the Indemnifying Party, the Indemnified Party shall have 
the right to select and be represented by separate counsel; provided however, the foregoing shall not preclude 
the Indemnified Party from otherwise participating in any such proceeding at its own expense. If the 
Indemnifying Party fails to assume the defense of a claim, the indemnification of which is required under this 

31 



Agreement, the Indemnified Party may, at the expense of the Indemnifying Party, contest, settle, or pay such 
claim; provided, however, that settlement or full payment of any such claim may be made only with the 
Indemnifying Party’s consent or, absent such consent, written opinion of the Indemnified Party’s counsel that 
such claim is meritorious or warrants settlement. 

All indemnity rights shall survive the expiration or any sooner termination of this Agreement in full for 
a period of twenty-four (24) months after the expiration date or effective date of such termination. 

16. RESOLUTION OF DISPUTES 

16.1. Notice of Dispute 

In the event that any dispute (including payment dispute), controversy or claim arising out of or relating 
to this Agreement or the breach, termination or validity thereof should arise between the Parties (a “Dispute”), 
the Party wishing to declare a Dispute shall deliver to the other Party a written notice identifying the disputed 
issue. 

16.2. Resolution by Parties 

Following delivery and receipt of a notice of Dispute, executives of both Parties shall meet at a mutually 
acceptable time and place within ten (IO) Business Days after receipt of such notice and thereafter as often as 
they reasonably deem necessary, to exchange relevant information and to attempt to resolve the Dispute. In 
such meetings and exchanges, a Party shall have the right to designate as confidential any information that such 
Party offers. If the matter has not been resolved in the aforementioned manner within thirty (30) Days of the 
disputing Party’s notice having been issued, or if the Parties fail to meet within ten (10) Business Days as 
required above, either Party may initiate binding arbitration in St. Petersburg, Florida, as hereafter provided. 
The binding arbitration proceeding shall be conducted in accordance with the then current American Arbitration 
Association’s (“AAA”) Large, Complex Commercial Rules or other mutually agreed upon procedures. 

17. TERMINATION AND DEFAULT PROVISIONS 

17.1. Events of Default 

Events of Defaults. An “Event of Default” shall mean, with respect to a Party (such Party, the 
“Defaulting Party”), the occurrence of any one or more of the following: 

The failure to make, when due, any payment required pursuant to this Agreement if such failure is not 
remedied within twenty-five (25) Business Days after the Defaulting Party’s receipt of written notice; 

Any representation or warranty made by such Party herein is false or misleading in any material respect 
when made or when deemed made or repeated; 

Except to the extent constituting a separate Event of Default or if the failure is excused by Force 
Majeure or as provided for under 17.l(a) above as related to any payments required under the 
Agreement, the failure to perform any significant or material covenant or obligation set forth in this 
Agreement if such failure is not remedied within thirty (30) days after the Defaulting Party’s receipt of 
written notice; 

Such Party becomes Bankrupt; 

The Party transfers or assigns or otherwise conveys any of its rights or obligations under this 
Agreement to another Person in violation of the terms and conditions of this Agreement; 

Seller consolidates or amalgamates with, or merges with or into, or transfers all or substantially all of 
its assets to, another entity and, at the time of such consolidation, amalgamation, merger or transfer, (i) 
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the resulting, surviving or transferee entity fails to assume all the obligations of Seller under this 
Agreement to which it or its predecessor was a party by operation of law or pursuant to an agreement 
reasonably satisfactory to the other Party, or (ii) the creditworthiness of the Party or the resulting, 
surviving, transferee or successor entity is materially weaker than that of the Party or such guarantor, as 
the case may be, immediately prior to such action; or (iii) the benefits of any guaranty fail to extend 
(without the consent of the other Party) to the performance by such resulting, surviving, transferee or 
successor entity of its obligations under this Agreement; and, 

The occurrence and continuation of a default, Event of Default or other similar event in respect of a 
Party (such Party, the Defaulting Party hereunder) under one or more agreements or instruments, 
individually or collectively, relating to indebtedness for any amount of borrowed money resulting in 
such indebtedness becoming immediately due and payable. 

g) 

17.2. Default Actions 

Upon the occurrence of any of the Events of Default in Section 17.1, the non-Defaulting 
Party may, at its option: 

17.2.1 immediately terminate this Contract, without penalty or further obligation, by 
written notice to the Defaulting Party, and offset against any payment(s) due 
from non-Defaulting Party to the Defaulting Party, any monies otherwise due 
from the Defaulting Party to the non-Defaulting Party; 

exercise any other remedy(ies) which may be available to the non-Defaulting 
Party at law or in equity. 

17.2.2 

Termination shall not affect the liability of either Party for obligations arising prior to such 
termination or for damages, if any, resulting from any breach of this Contract. 

17.3 Other Rights and Remedies 

Upon the breach by either Party hereto of any obligation, covenant or warranty hereunder, the Party 
damaged by any such Event of Default may in its sole discretion, in addition to exercising any other remedies 
provided for hereunder, proceed in accordance with Section 16 to protect and enforce its rights, to recover any 
damages to which it may be entitled (including all costs and expenses reasonably incurred in the exercise of its 
remedy). 

18. MISCELLANEOUS PROVISIONS 

18.1. Confidentiality 

Protected Information. Except as otherwise set forth in this Agreement, neither Party shall publish, 
disclose, or otherwise divulge any term or condition of this Agreement and, without limitation, any information 
relating to any transaction or documents exchanged between the Parties in connection with this Agreement (such 
information, the “Protected Information”) to a third person (other than the Party’s employees, Affiliates, lenders, 
counsel, accountants or advisors who have a need to know such information and have agreed to keep such terms 
confidential), at any time during or for two (2) years after the expiration or early termination of this Agreement, 
without the other Party’s prior written consent. Each Party shall be entitled to all remedies available at law or in 
equity (including but not limited to specific performance and/or injunctive relief) to enforce, or seek relief in 
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connection with, this confidentiality obligation. 

Non-Confidential Information. The following shall not be considered Protected Information, and receiving 
Party shall not be limited in the use or disclosure of the following information: (a) information which is or 

, becomes part of the public domain through no act or omission of receiving Party; (b) information which 
demonstrably was known or was in the possession of receiving Party without obligation to maintain 
confidentiality prior to the Effective Date of this Agreement; (c) information which is subsequently rightly 
received hy receiving Party from a third party who is not bound to maintain such information as confidential; (d) 
information independently developed by the receiving Party without reference to the Protected Information 
received under this Agreement; and/or, (e) information required to be disclosed by Buyer for its compliance 
obligations to the Commission and/or pursuant to the Act. Further, notwithstanding anything to the contrary, 
either Party may disclose to the public and third parties, at any time and from time-to-time, the following 
information in connection with the Parties’ respective renewable energy business operations and management, 
technical evaluation, educational, public relations, and promotional programs: the name of the Parties and the 
fact the Parties have entered into this Agreement for the sale and purchase of renewable power generated by the 
Facility, a description of the type of renewable energy technology used at the Facility, the Capacity of the 
Facility, and the amount of Energy actually generated by the Facility and/or delivered to Buyer. 

Return of Confidential Information. Upon request of disclosing Party, receiving Party shall either (i) return 
the Protected Information, including all copies, or (ii) destroy the Protected Information, including all copies, 
and present written assurances of the destruction to disclosing Party. Notwithstanding the foregoing, both 
Parties acknowledge that Protected Information transferred and maintained electronically (including e-mails) 
may be automatically archived and stored by Receiving Party on electronic devices, magnetic tape, or other 
media for the purpose of restoring data in the event of a system failure (collectively, “Back-up Tapes”). 
Notwithstanding the terms of this Agreement, in no event shall Receiving Party be required to destroy Protected 
Information stored on Back-up Tapes; provided, however, any Protected Information not returned or destroyed 
pursuant to this Section shall be kept confidential for the duration of its existence. Furthermore, the Parties 
agree that receiving party may retain one ( I )  copy of such Protected Information in receiving Party’s files for 
audit and compliance purposes for the duration of its existence; provided, however, such Protected Information 
shall be kept confidential for the duration of its existence in accordance with the terms of this Agreement. 

Notwithstanding the confidentiality requirements set forth herein, a Patty may, 
subject to the limitations set forth herein, disclose Protected Information to comply with the Act, any other 
applicable Requirement of Law, or any exchange, control area or independent system operator rule, in response 
to a court order, in connection with any court or regulatory proceeding, or as otherwise required by any 
Requirement of Law. Such disclosure shall not terminate the obligations of confidentiality unless the Protected 
Information thereafter falls within one of the exclusions of this Agreement. To the extent the disclosure of 
Protected Information is requested or compelled as set forth above, the receiving Party agrees to give disclosing 
Party reasonable notice of any discovely request or order, subpoena, or other legal process requiring disclosure 
of any Confidential Information. Such notice by the receiving Party shall give disclosing Party an opportunity, 
at disclosing Party’s discretion and sole cost, to seek a protective order or similar relief. If such protective order 
or other appropriate remedy is not sought and obtained within at least thirty (30) days of receiving Party’s 
notice, receiving Party shall disclose only that portion of the Protected Information that is required or necessary 
in the opinion of receiving Party’s legal counsel; provided, however, receiving Party shall use reasonable efforts 
to obtain assurances that confidential treatment will be accorded to any Confidential Information so disclosed. 

Required Disclosures. 

18.2. Notiees 

(a) All notices or other communications to be given or made hereunder shall be in writing, shall be 
addressed for the attention of the Persons indicated below, and shall be delivered personally or 
sent by a nationally recognized overnight courier service or facsimile. The addresses of the 
Parties and their respective facsimile numbers shall he: 
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If to Buyer: 

with a copy to: 

If to Seller: 

with a copy to: 

Progress Energy Florida, Inc. 
299 First Avenue North, PEF155 
St. Petersburg, Florida 33701 
Attn: Cogeneration Manager 
Telephone: (727) 820-4597 
Facsimile: (727) 820-4598 

Progress Energy Florida, Inc. 
299 First Avenue North, PEF 15 1 
St. Petersburg, Florida 33701 
Attn: General Counsel 
Telephone: (727) 820-5587 
Facsimile: (727) 820-4598 

Hathaway Renewable Energy, Inc. 
45 Franks Road 
Leoma, Tennessee 38468 
Attn:Kevin Hathaway 
Telephone: (93 1) 852-4060 
Facsimile: (931) 852-4160 

Hathaway Renewable Energy, Inc. 
P.O. Box 356 
Leoma, Tennessee 38468 
Attn: Laura Hathaway 
Telephone: (93 1) 852-4060 
Facsimile: (93 1) 852-4160 

Except as otherwise expressly provided in this Agreement, all notices shall be deemed to be delivered 
(i) when delivered by hand or by overnight courier, or (ii) if received during business hours on a Business Day 
for the receiving Party, when transmitted by facsimile to the receiving Party’s facsimile number and, if received 
after business hours or on a Day that is not a Business Day for the receiving Party, on the receiving Party’s first 
Business Day following the date transmitted by facsimile to the receiving Party’s facsimile number. Any notice 
given by facsimile shall be confirmed in writing, delivered personally or sent by courier, but the failure to so 
confirm shall not void or invalidate the original notice if it is in fact received by the Party to whom it is 
addressed. 

(b) Either Party may by written notice change the address, addressee and/or facsimile number to 
which such notices and communications to it are to be delivered or mailed. 

18.3. Waiver 

No waiver by either Party of any default by the other Party in the performance of any of the 
provisions of this Agreement shall operate or be construed as a waiver of any other or further 
default or defaults whether of a like or different character nor shall it be effective unless in 
writing duly executed by a duly authorized representative of such Party. 

Neither the failure by a Party to insist on any occasion upon the performance of the terms, 
conditions and provisions of this Agreement nor time or other indulgence granted by one Party 
to the other shall act as a waiver of such breach nor as an acceptance of any variation or as the 
relinquishment of any such right or any other right hereunder. 

(a) 

(b) 
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18.4. Relationship of the Parties 

In executing this Agreement, Buyer does not, nor should it be construed to, extend its credit or financial 
support for the benefit of any third parties lending money to or having other transactions with Seller or any 
assignee of this Agreement, nor does it create any third party beneficiary rights with respect thereto. Nothing 
contained in this Agreement shall be construed to create an association, trust, partnership, or joint venture 
between the Parties. 

18.5. No Third Parties 

Other than as specified in the assignment provisions contained in Section 18.8 below, this Agreement is 
intended solely for the benefit of the Parties and nothing in this Agreement shall be construed as creating any 
duty to, standard of care with reference to, or any liability to, or conferring any right of suit or action on any 
Person not a Party to this Agreement. 

18.6. Further Assurances 

If, after the execution hereof, it should prove necessary and proper to execute any additional documents 
or to take further action to effectuate the intent of this Agreement, the Parties agree to take such action so long 
as it is reasonable. 

18.7. Assignment and Security 

Neither Party shall have the right to assign its obligations, benefits, and duties without the written 
consent of the other Party, which shall not be unreasonably withheld or delayed; provided, however, that Seller 
may pledge its interests herein in favor of any Financing Parties who are parties to the Financing Documents. 

18.8. Choice of Law and Venue. 

This Agreement shall be governed by and construed in accordance with the laws of the State of Florida, 
without reference to its conflict of laws rules or any principles that would trigger the application of any other 
law. Any action brought pursuant to this Agreement shall he brought in Pinellas County, Florida. 

18.9. Severability 

If any term or provision of this Agreement should be held by any court or other authority of competent 
jurisdiction to be invalid, void, or unenforceable, the remainder of this Agreement will remain in full force and 
effect and will in no way be adversely affected; provided, however, that the severance of such term or provision 
does not render the performance of a Party’s material obligations impracticable or impossible. 

18.10. Amendments 

This Agreement may be amended only by written agreement among the Parties. 

18.11. Counterparts 

This Agreement may be executed in two (2) or more counterparts, all of which will be considered one 
and the same Agreement and each of which will be deemed an original. 

18.12. Entire Agreement 

(a) This Agreement is intended by the Parties as the final expression of their 
agreement, is intended also as a complete and exhaustive statement of their agreement with 
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respect to the subject matter contained herein, and supersedes any previous agreements or 
understandings between the Parties. 
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IN WITNESS WHEREOF, the Parties have executed and delivered this Agreement as of the date firs1 
above written. 

FLORIDA POWER CORPORATION d/b/a 
PROGRESS ENERGY FLORIDA, INC.. n 
Florida cornoration 

By: 

HATHAWAY RENEWABLE ENERGY, INC., 
a Tennessee Corporation qualified in Florida 

By: 

Title: President 
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APPENDIX 1 

FACIJATY CONFIGURATION 
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APPENDIX 2 

MONTHLY CAPACITY PAYMENT CALCULATION 

A. After six months of operation from the Capacity Commencement Date, in the event that the 
Annual Capacity Billing Factor ("ACBF"), as defined below, is less than or equal to 74%, then 
no Monthly capacity Payment shall be due. That is: 

MCP = 0 

B. In the event that the ACBF is greater than 74% but less than 94%, then the Monthly Capacity 
Payment shall be calculated by using the following formula: 

MCP=BCR. [l-[5 x(0.94-ACBF)II 'CC 

C. In the event that the ACBF is equal to or greater than 94%, then the Monthly Capacity Payment 
shall be calculated by using the following formula: 

MCP = BCR . CC 

Where: 

cc = Committed Capacity in kW. 

ACBF = Annual Capacity Billing Factor. This 12 month rolling average shall 
be defined as the Energy actually received by Buyer for the 12 
consecutive months preceding the date of calculation excluding any 
Energy received during a Force Majeure Event in which the 
Committed Capacity is temporarily set equal to 0 kW, divided by the 
product of the Committed Capacity and the number of hours in the 
12 consecutive months preceding the date of calculation excluding 
the hours during a Force Majeure Event in which the Committed 
Capacity is temporarily set equal to 0 kW. If a Force Majeure Event 
occurs during the 12 consecutive months preceding the date of 
calculation in which the Committed Capacity is temporarily set to a 
value greater than 0 kW then the 12 month rolling average will be 
pro-rated accordingly. During the first 12 consecutive Monthly 
Billing Periods commencing with the first Monthly Billing Period in 
which Capacity payments are to be made, the calculation of 
12-month rolling average Annual Capacity Billing Factor shall be 
performed as follows (a) during the first Monthly Billing Period, the 
Annual Capacity Billing Factor shall be equal to the Monthly 
Capacity Factor; (b) thereafter, the calculation of the Annual 
Capacity Billing Factor shall be computed by Energy actually 
received by Buyer for the number of full consecutive months 
preceding the date of calculation excluding any Energy received 
during a Force Majeure Event in which the Committed Capacity is 
temporarily set equal to 0 kW, divided by the product of the 
Committed Capacity and the number of hours in the number of full 
consecutive months preceding the date of calculation excluding the 
hours during a Force Majeure Event in which the Committed 
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Capacity is temporarily set equal to 0 kW. If a Force Majeure Event 
occurs during the months preceding the date of calculation in which 
the Committed Capacity is temporarily set to a value greater than 0 
kW then the 12 month rolling average will be pro-rated accordingly. 
This calculation shall be performed at the end of each Monthly 
Billing Period until enough Monthly Billing Periods have elapsed to 
calculate a true 12-month rolling average Annual Capacity Billing 
Factor. 

MCF = Monthly Capacity Factor. The total Energy received during the 
Monthly Billing Period for which the calculation is made, divided by 
the product of the Committed Capacity and the total hours during the 
Monthly Billing Period. 

The period beginning at 12:OO:OO a.m. on the first calendar day of 
each Month and ending at 12:OO:OO a.m. on the first calendar day of 
the next succeeding Month, except that the initial Monthly Billing 
Period shall consist of the period beginning 12:Ol a.m., on the 
Capacity Commencement Date and ending at 12:OO:OO a.m. on the 
first day of the next succeeding Month. 
Base Capacity Rate in $kW-month as specified in Appendix 3. 

Monthly 
Billing 
Period 

= 

BCR = 
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APPENDIX 3 

AVOIDED UNIT NORMAL CAPACITY PAYMENT RATE 

YEAR I BASE CAPACITY RATE (%/kW- I 

42 



APPENDIX 4 

SELLER'S CORPORATE INFORMATION 

Hathaway Renewable Energy, Inc. 

Physical Address: 

Phone: 

Fax: 

E-mail: 

Mailing Address: 

State of Incorporation: 

Qualified in Florida: 

EIN: 

DUNS: 

CAGE Code: 

CCR Registration: 

NAICS: 

SIC: 

45 Franks Road 

Leoma, Lawrence County, Tennessee 38468 

(931) 231-5450 

(931) 852-4160 

hathawaykw@msn.com 

P.O. Box 356 
Leoma, TN 38468-0356 

Tennessee on October 26,2009, control #616 183 

January 26,2010, control #F10000000444 - - = 
= 
rn 

Completed December 23,2009 good for one year 

Bank of Frankewing, 
RTN: 
ACCT: 

Tax Year: 1 OCT to 30 SEP 

43 



A~ACHMENT B 

Hathaway Contract #2 

(Red-line version) 



NEGOTIATED CONTRACT FOR TEE 
PURCHASE OF CAPACITY AND ENERGY 

FROM A QUALIFYING FACILITY 

by aod between 

FLORIDA POWER CORPORATION 

dlwa 

PROGRESS ENERGY FLOruDA, INC., 

a Florida Corporalion 

and 

HATHAWAY RENEWABLE ENERGY, INC., 

8 Tenuwncc Corporation qualified in Florida 
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NEGOTIATED COKTRACT FOR THE 
-SE OF CA PAClTY AND -FROMAG FAC 1 I . n  

Thc; Ncgolrated Contracl Jixthe Purchase of Capacily and Energy From a Qllalifylng Facdity, including 
any Appcndius and attachments hnelo (wllccuvely, the “Agreement”) IS made thc; - day of 
201- , by and bawan Flonda POWR Corpomon d/b/a Progress Energy Flonda, Inc , a 
Flonda wrporarion (“Buyer”). whose PMCI@ place of busmess is 299 Fml Avenue North, PEF 155, SI 
Pctaobwg, Flonda 33701 and Hathaway Renewable Enagy, Inc C Seller”) whose pnncipal plow of business IS 
45 )ranks Road h m a ,  Lamence County, Tennessee 38468 Buyer and Seller may each bc referred to as a 
“Parly” or collectively By lhe “Partles ” 

W H E R E A S  

Seller intends to design and construct a power m a t i o n  facility of appmximately 16MW gross electric 
output at a locatinn in Florida with lbe Transmission System 04 and operated by 
Buyer; 

Seller shall procure the interconnedl ‘on of the Facility to the Tranmksion System operated by the 
Buyer; and, 

Seller desires lo generate and sell energy and capacity hom the Facility to Buyer and Buyer desires IO 
receive and purchase the same from Scller, in accordance with the terms and conditions o f h s  
Agrtcment 

NOW, THEKEFOKE, in mideration of the mutual wvcnants and agreements IN fonh in this 
Agreemmt, and for other good and valuable wnsiderntion, the receipt and adequacy of h c h  w hereby 
achowledged, the Parties hereby agree as follows: 

1. DEFINITIONS 

1.1. DcfincdTerms 

Unless othmise defined h a m  or in any exhihit, schedule or appendix hereto, the following terms, 
when used herein m in any atfachment, exhibit or appendix hereto shall have the meaning8 set forth below. 

”&” means the legislation and stahltory policy relating to renewable energy contnined in Florida Statutes 
Annolaled Sections 366.051.366.91. and 366.92, and all related rules promulgaled by the FPSC, as each may be 
amended m modified fiom lime-to-time, and any successor renewable energy standards, statutes, regulations, or 

“Additional Maintenance ” has the meaning assigned to it in Section 6.5. 

“Affiliate” of any Person shall mean a Person (other than a natural person) that directly or indirectly, through 
one or more intermediaries, coneols, is conlrolled by, or is under common wnuol with, such Person. 

‘‘Agmsmwf means this Negotiated conhaot for the Purchase of Capacity and Energy From a Qualifying 
Facility, and the Appendices, Exhibits, and other athcbment hereto, as maybe amend4 from time to time. 
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mcsoacltv B i l h & # &  has the meamng assigned to 11 m Appendu 2 

‘‘&tadif means an appendix attached to this Agreement. 

LaV &all include any and all wnstitutions, charters, acts, stamtes, laws (including, but not limited 
to, all envhmnental laws), decrees, ordinanceJ, des, wdes, regulations, orders, conditions, standards and/or 
objedive rriteria applicable to this Agreansnt or to -Party’s obligations, performance, OT rights under 
this A p m e n t  and/or Contained in any PrnjCa Consent (where any such items have enforceable legal effect), 
induding any final deem, juagmtnt or order ofany court or Government Agency of competent jurisdiction. 

mans the rate calculated by Buyer in aocordsnce with FPSC Rule 25-17.0825, 
F.kC.,andBuyer*sRateScheduleCOG-l,astheymaycachbeamcndedfmmtimetotimc. 

‘‘A- ’ means any Government .&rwal required by any appmpriate Government 
Agency to w n s m  and operate the Facility. 

“Avoided Unit E n m  Co st” has the meaning assigned to it in Section 12.1 

vrndcd Unit Fuel Cost” has the meaning assigned to it in Section 12.1 L. . 

“m” means with respect to a Party or entity, such Party or entity that: (a) makes an assignmwt or any 
g e n d  amngememt for the benefit of cnditors, @) tiles a petition or otherwise wmmencts, authmim or 
aquicsces in the commencement of a jnocceding or cause of adion under any bankruptcy or similar law for the 
pml~Aon of d i t o r s ,  or has such a petition filed against it as debtor and such petition is not stayed, withdrawn, 
or dismissed within thirty (30) Busimss Days of such f i l e ;  (c) seeks or has a liquidam, administrator, 
receiver, -tee, conservator or similar official appointed with respect to it or my substantial portion of its 
property M assets; (d) has a s e d  party take possession of all or substantially all of its assets or has a distress, 
executioq attachment, sequestrabnn or other legal pmcess levied, enforced or sued on or against all or 
substantially all of its assets; (e) is unable Io pay its deMs as they fall due or admits in writing ofits inability to 
pay its debts generally as they become due; and/or, (f) otherwise Lwwmes bankrupt or insolvent (however 
evidenced). 

tbmw.D& means any Day except a Day upon which banks licensed to operate in the State of Florida are 
auIhorized, directed or pBrmitted to close, Saiurday, Sunday or a weekday that is observed as a public holiday in 
the State of Florida. 

“Byrer” has the meaning assigned thereto in the opening parsgraph of this Agreement. 

.. . 

-‘%4pBEiry(‘ means the total wntinmus generaling net MW capability of the Facility. 

W N  Co- ” meam the date that the Facility has achieved Capacity commence me^ Status. 

.. . .  
.’.>.,.’ ., i . .&”, 
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€@a& Conunencemmt Stat&’ means that (i) the Facility is in complianw with all applicable Project 
Crmsenta and GovRnmeot Approvals; (ii) the Facility has maintained m hourly MW output, 89 metered at the 
Electrical lnterconncdion Point, equal to or greater than the Committed Capacity over the Committed Capacity 
Test Perm4 and (iii) such twenty-four (24) hour period reamably reflects the Facility’s day-today operatim, 
which status must he achieved no later than the Requircd Capacity Commencement Date. 

Y Chanae in has the meaning assigned to it in Section 12.Q 

‘‘Clujm” ~TW.IU any claims, judgments. losses, liab , costs, expenses (including reasonable legal fees) and 
damage8 of any nshue whaWever, indnding hut not limited to, in relation to breach of canlmc~ personal injury, 
de&, property damage inunnd or other legal or equitahie cl-. 

” means, with respeet to the Facility, the Mmmcwment of the period during which any Unit 
of the Facility hns hegun Tmting and ending whea such Unit has been approved for the produotion of enagy 
andautbaizcd to COIIIIIK(IC~ delivery of energy purswnt to infer alia the provisions of Sections 6 and 14 hereof; 
provided, however, the Commissioning of the Facility shal be completed when all of the units have completed 
such Colomissionin$ 

(kmnitted means the minimum eleotrioal Capacity of the Facility guaranteed to be provided by 
Seller b e i i  total net dectric Capacity of approximiuely MMW, subject to increase 01 decrease in accordance 
with S d o n  6.2. 

Committed C w  Test Perid* hns the meaning assigaed to it in Section 6.2@) 

1 “Commissionine 

“Conditim P&n P’ means the conditim specified in Section 3.1 

“W means, with respect to the Non-Defwltittg Party, brokerage fees, commisgions, third party transaction 
mts, and other mts and expenses ressonably i n c M  by such Party either in terminating any Bmmgnnont 
pursuant to which it has hedged its obli@iaos or enter& into new arrangements which replace the tennmated 
mnmtion(s), md all monnhle atlomeys’ fees and other legal mts incurred by the Non-Defaulting M y  in 
COnneFtiB. with the such tamination and replacement of the trsnsadion(s). 

“J&&liWWa&hWLpIl ‘od heginning at 1200 a m  Eastern Prevailing Time on any day and ending at 
MS!?;M1 W.IU Fatem Prevail@ Time on the following day. 

“Q&@“ has the meaning assigned to it in Section 16.1. 

“- ’ has the meaning assigned to it in Section 13.7(a). 

utton S v s W  means the distribution system consist& of electric lines, electric plant, transfanners and 
switchgear is used for conveying elccaioity to ultimate consunnxs4 but not incIuding any part of the 
Transmission System 

‘‘DollSrs” means United S t a m  Dollars 

. ‘ . . . 



-"- m, with nspcot to any invoice delivered by -ursmt to Section 13.1. the MtB 
20th BusinosS Day of the Montb Wowing the M& in which the invoice was sent- 

te" hac the - it in Section 17.2. 

&&q&m Prevailine Time" or "EPT' means the time in effect in the Eastw Time Zone of the Unites States of 
America, whether Eastw Standard Time or Eastem Daylight Saving$ Time. 

ulj&lkQ& shall bc the dale that this Agreement is properly executed by both Parties. 

* means the agrement between Seller and the 
Transmission Provider providing for the physical wmKction and operation of the Electrical InterwMenion 
Facilities behvean the Facility and the Transmission Syslem 

P means the intercofmection bilities that physically wnnect the Facility 
with the Transmission System, as well as any required nehvmlr upgrades thereto, as more fully described in the 
Elecaical lnlerumnedion awl Operaling Agreement. 

Interconnection Po&"  mea^ the physical point at which the Facility is connected with the 
Transmission Syslan or, if Sella interwnnects with a Transmission Syslem other than Buyer's, ulc ooinl of . .  . .  and the ~ l n t w o n  P m * p  

" . .  
v C o n d r t l o n "  means a wodition or situation that presa*l an imminent physical threat of danger to 

life, health or propew, d o r  could nssonably be expected in the opinion of the Transmission Provider 10 
cause a significant disruption to the Transmission System or othmise be required in accmdsnoe with the 
requirements of the FPSC or any system conditio0 not consistent with Prudent Utility Practioes. 

"Emission Reduction Credr 'a'' meum any offset, allowawe, or credit of any kind matad or administered under 
any current or falure volUmary standard, statutory and/or reguialory regime, associated wilh the underlying Fuel 
used for the gemration of electricity and p l a s m  to which the generation of electicity using the Fuel is 
recognized as avoiding the emissions of poUumt$ to the air, sod or wata such as sulfur oxides (Sox), nitrogen 
oxides (NOx), cartmn monoxide (CO) and other pollutants; (2) any avoided emissions of carbon dioxide (COZ), 
melhane (CH4). nilruus oxide, hydrofluormdmns, Pnfluomcarbons, sulfur hexafluoride and other @owe 
gases (GHGs), ozone depketing substances, ozone, and wo-melhane volatile organic compounds that have bem 
or may be delamined by the United Nalions Inlergovemmenlal P d  on ClimSte Change (UNIPCC), by law, or 
otherwise by science or in the volunkuy markets to oontnbute to the aelual or potential threat of altering the 
Earth's climate by trapping heat in the &nosphere. Environmental AtbibUtes shall exdude (i) any energy or 
capacity of the Facility, or (ii) inveslment production, motha lax credits, pnmts, benefits, and/or deductions 
sspociated with the wnslruction, ownership, and/or operalion of the Facility and other financial incendives, 
including without limitation, credits, redudions, or allowances associated with the Facility that are applicable to 
local, slate or federal tax obligations 

"E@&' means megawan-hours generated by the Facility of the chamctn commonly known as lhree-phase, 
sudy hatz electric energy that is delivered at a nominal voltage at the Electrical Interconnection Point. 

"Environmental Altriiutes" means all allribom of an eovironmental or other nahne, including without 
limitation the Emission Reduction Credits, that are mated or otherwise arise from the Facility's generation of 
Energy using the Fuel, in contrast with the generatioo of electricity using nuclear or fossil fuels or other 
traditional resources and the displacement of wnveotirmal Energy by the Energy generated by the Facility. 



Such attributes include, and are not limited to, the Emission Reduction Credits and Renewable Energy 
Certificates, however defined under MY voluntay standard or Iwal, state m f M  law, regulation or 
ordinanoe. 

“EPC Conm ’’ means the turnkey EngiIKaiOg, Pmnurmenf and Construction Contract entered into between 
Seller and the wntr8CtOT sdected by Seller in regards to the engineering. procurement and wnstructinn of the 
Facility. 

“Fvmtfs) of DeW means inter a/& MY of the ‘ vents O f D e f a I d ~ ~  

dk&vaiyasaetfonhiuSenion 17hcreof 

~‘E#&y“ means Seller’s eleoaic generating facility to be located in the State of Florida that will generate 
Energy using the Fuel as &tined hemin. 

“E%&&&” means the sire on which the Facility is to be constructed and operated. 

“FCIT’ means Florida Gea Trarrsrmas~pa 
. .  

lnsncial Closisp“ meam the fulfillment of each of the following wnditiom: 

the execution and delivsy of the Finanoing Documents; and, 

all c o n d i t h  to the availability of funds under the Financing Docmenfs (other than relating to 
the effectiveness of this Agrremeot) arc saislied. 

“Financial CIosine Date *’ meaos the date Upon which Financial Closing is achieved. 

‘I , 

(a) 

@) 

utsknfa” shall mean doc~rnentation with respect to MY private equity invesrmsnt in Seller, any 
lOM 8gvCmmO (including sgrewncnts for My subordiasted debt), notes, bon& in-, guarantees, sec\nity 
agreemats and hedging egreemmts relating to the financing or relinewing of the &sign, development, 
wnsmtion, Testing, Commissioning. operation and maintOUan~e of the Facility ur my guarantee by MY 
Financing Pmly of the repayment of all or MY portion of such financing or refumncing. 

“Finaaoitlp Partiec the Persons (including any trustee or agent on behalf of such Persons) providing 
hawing or re6nancing to or on behalf of Seller for the d e s k  development. wnstrudon, Testing, 
Commissioning, operation and mahtenmce of the Facility (wtaether limited ncourse. m with or withouI 
reooufse). 

“Force M a i m  E v a ”  WMS M event, condition or ciwmtance described in Section 14. 

F d  Owe’ ’  means a reduction of, or cessation in the delivery of, or inability to deliver, Energy that is not 
@) a Force Majeure the result of (a) a Scheduled main ten^^^ Outnge- 

Event,  or (c) M Emergency Condition. 

“E%$€” means the Florida Public Service commission. 

“Fuel” means woody biomass feedstock including, but not limited to the woody biomass forms of foresuy 
residue, understory, mill residue, urban wood waste, short mtstion woody crops and pulpwood, so long as such 
fuel sources meel the requiranaaS of the Act, including, without limitation, the defmition of “Biomass” set 

. .  

I forth in FSA 366.91(2)(a). 
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. .  bnent Clause” has the meaninn ass- S s h  ‘on 12.5. I ‘mdAdius 
“W“ means, with respect to a Pslty, an amount equal to the present value of the economic benefit, if any, 
(exclusive of Coats) to it resulting h m  the termination of its obligations with respect to the terminated 
traosaction(s) hereunder, dehrnined in a wmmercially reasonable m e r ,  

“Government &e n&’ means the United States of America, the State of Florida, any quasi-gomental  body 
of the State of Florida, court of wmpmnt jurisdiction or any political subdivision of the State of Florida, 
including without limitation, any municipality, towmhip M wunty, and any domestic entity exercising 
executive, legislative. judicial, regulatory or administrative ~ ~ U I C ~ ~ O M  of or peaaining to govemmmt, including, 
without hitation, any Mporstion mother entity owned M controlled by any of the foregoing. 

‘‘V means any authorization, consent, appmval, license, ruling, appeal, pennit, 
exemption, wanee ,  order, judgment, instrudion, wndition ofapproval, direction, direotive:d-e, declaration 
fM WuhtiOn by any Govenm~a~tal Agency relating to the construction, development, ownership, occumtion, 
start-up. testing, operstion M rnainminci of the Facility M the execution, deliveq~ or perfo&anee i f  ulis 
Agreement. 

“EBB” means the Institute of Electrical and Electronic Engineers, Inc. 

“Inmad &-tal ‘on 12.61bl. has the 7 10 Spctl . .  

“lndcomdea tFdEine& mewSsuch independent consultiog engineering fm of national repute and appropriate 
eqwlise in iacgratcd gasification and fhel cell power produotion and technology as is appointed by Buyer from 
time to time &er wnsultation with and upon the prior w?ittcn consent of Seller (not to be umeasonably withheld 
or delayed), 

‘‘&xu& has the meaning assigned to it in Section 6.9 

‘‘- m e w ,  for any date, the lesser of (a) the per annum rate of interest equal to the prime lending 
rate as may from time to time be published in The Wall Street J o d  under “Money Rates” on such day (or if 
not published on such day on the most recent proceding day on wbich published), plus hvo percent (2%); an4 
(b) the maximum rate permiaed hy applicable law. 

“W means one M more kilowatts of electricity, BS the w n t m  requires. 

has the meaning assigned to it in Section 6.9. 

“kms?“ means, with respect to a Party, an amount equal to the present value of the economic loss, if any, 
(exclusive of Casts) to it resulting from the tamination of its obligations with respect to the terminated 
hansaction(s) hereunder, deterrmned ’ in n wmmercially reasonable manner. 

ce means a time period during which the Facility is shut down or its output reduced to 
undergo maintensnee and repaim necessary for the reliable operation of the Facility in accordance with 
Section 6.4 01 as otherwise agreed by the Parties. 

” ,  

I ‘*V *’ shall meam such meters and other equipment required or installed by the Transmission 
Provider to mesure and record the output of the Facility. including that which may be required pursuant to the 
Electrical Interwnnection and Operating Agreement and Buyer’s wmmunicetions me&% remote terminal unit, 
and access to metering data 



~~& is the wedit ruling assigned to a Party’s unsecured, senior long-term debt 
obligations of at least BBB- by Standard & Poor’s, a division of the -raw-Hill Companies c‘S&F’) or Baa3 
by Moody’s Investors Scrvia, Inc. C‘Moody’s*’l 

‘U- means a calendar month. 

Montblv Billine Period‘‘ ~ C B M  the period beginning on the first calendar day of each calendar m o a  except 
thal the initial Monthly B i U i  Period shall wnsbt of the period beginning 1201 am., on the Capacity 
C o m m e n w  Dale and ending with the last calendar day of such month. 

,‘ . . 

“Monthlv Canac- r“ bas UK meaning assigned to it m Appendix 2. 

‘‘W means one or more megawatts of Energy, as the wntext requires 

“m mem one or more megaWalt-hours of Energy. as the wnlexi requires 

‘ n  . .  p m -  
’hasthemaningassignedtoitinSeofion6.8. 

“ @+ration and ’ ” means that certain operstion and maintenance agreement, if any, 
between lhe Seller and the FWwn selcoted by tho Sellsr rehilog to the operation and mointenanCe of the 
Facility. 

-&&’ bas the meaning assigned to it m the opening Baragrapb of this Agnoment. 

“w meam any individual, partnership, wrporation, association, joint stock company lrusl, joint venture, 
unincorporated m g d o n ,  M Govamnmlal Agency (or any depamnenl, agency, or political subdivision 
thereof). 

“P ’ t of Memi& means the poinl(s) where Energy made available for delivery to Buyer is messurod. 

w 
use the Facility fa the g e n d m  or asllsmissim of 

eleotrieity to the T d i m  System, including, without limitation, those asmciated with the delivery, storage, 
and use of the Fuel. 

lrw@’’ means the EPC Coniracl, the El~ctriurl Interwtmeotion and Operating A p m m t ,  the Fuel “ . 
supply agreement, and the Operation and Maintenance Agreement, to the extent applicable. 

ih, pntotices” means the practices, wthods, s t d a r &  and acts that, at a particular time, m the 
exercise of naswable judgment in light of the fsds known or lhat should reasonably have been known at the 
time a decision was made, could h8vs been expected to acoomplish lhe required result reliably, economically, 
safely, expcditiowly and wnsistent with good business practices, which practices, methods, slandards and acts 
genedy wnfm to operation and maintenance standads recammended by the Facility’s equipment suppliers 
and manufachuers, the design limils, applicable Governmental Approvals and Applicable Law. 

‘‘- ’ i ” or Q“ m e w  a generator of Energy that meets certain ownwhip, operating and 
efliciency criteria established by the Federal Energy Regulatory Commission pursuant to the Public Utility 
Regulatory Policies Act of 1978 (“PURPA”), as amended, and BS tiulher provided for under applicable 
regulations, and, applicable provisions under the laws, rules, and regulations of the State of Florida. 

. .  



that is nol less than Twenty Doe (21) Momb a f ta  
2013, whichever is soones. 

‘’S&dW or ‘‘3&e&p.g” mesrrs the sot of Seller manging for, notifying, and confirming a specific event, 
such as, but not limited to. a quantity of Enagy to be delivered to Buyer during a specified period of time. 

sobeduled Maintmsn ceout4ge ” meaos a time petiod during which the Facility is shut down or its output 
reduced to undergo a pra-scheduled ?4&mmce Outage m acwrdance with Section 6.4 01 as otherwise agreed 
by the Partis. 

I 
“~hg, thc~ars igmdtoi t inthcopenntgparsgfaphofthisAgnement .  

bt Rali&’ m e a  the rating assigned to an Issuer’s SW~M unsecured long-term debt Obligations (cot 
suppened by third party aedit enhancements) or, if Issuer does not have a rating for its senior unsalnsd long- 
term debt, then the rating then mi@ to such Issuer by %P, Moody’s or any other rating agency agreed to by 
the Parties. 

“St&!&” meaos the ignition ofthe Facility, for the purposs of synchronization ofthe output of the Facility to 
the Traosmisriion System and to produce Energy. 

“ S m  mu118 M energy/fuel source other than the Fuel, which m y  include distillate oil. m a l  gas or 
other fossil fuels; provided, however, the aggregate amount of Stan-Up he1 that may be used by the Facility 
during any rolling twelve-month period shall nut exceed five percent (5%) of total Fuel used in such contruct 
Year. 

“I& or ‘m means any tax, charge, impost, kff duty. levy or fee of any kind charged, imposed or 
levied, directly or indirectly, hy any Govemeot Agency of Tamlion Authority. 

“Taxaton AuthoN&” means any revenue, customs, lisosl, statutory, federal, state, local governmental or 
municipal authority having the legal right to impose any tax, charge, impost, duty, levy or fee in the nature of 
tanstion payable in the United Stales. 

“W has the meaning assigned to it m Section 2.1. 

” .  

. .  . .  . .  
~~ . ”  . .  
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(i) Unlau otherwise expressly provided for as sed fonh hwei  if any payment, act. mer or thing 
henunder d d  occur on a Day that is not a Business Day, then such payment, nu, matw or 
h a  shall, unllrss ollwwiae expre’sly provided for herein, ooour on the next s u d i n g  
Bwinws Day. 

Where reference is nude to an Applicable Law, such reference to give meaning to the intent of 
the partis herelo. shall be &Ynud to i d u d e  all prior and subseqnent enactments, anwdmcnts 
andmcdiWmupaDinhtgthant0. 

Any reference lo Ihc word “include” dial1 be inlupntcd to mean “including withont limitafion ” 

(i) 

(k) 

2. TERM 

2.1. Tern 

(a) Thin Agrsanent shall be in full fmoe and effed as of the BfFc*ive Date and 
shall continue to m a i n  in full f o r o c d  efTcct fora paiodending on the dste that is m y -  
Five (25) yaur b m  the CaplGity Commencemeot Dak (the ‘Tern’’), unltss olhenuise 
wrtended or lerminaed earlier in soomdmx with the pmvisimo of this Agreemat, induding, 
w i h u l  limilalion, due to seller’s f.ilun to Mtisfy tbe wnditions prscadarm set forw. haein. 

2.2. QP Status 

(a) The mntiOluti00 of lhis Agiwment in contingent on the Faoilicy achieving and 
minlaining its slstlls as a Qudifying Facility in acmrdmx wih this Agreement. Buyer sbdl 
submil h i s  Agmxncnld rewed dwumcnlation to the FPSC for approval within ten (IO) 
Days of the . Date. Tlw Seller agre~s and acknowleigcs that Buys’s 
obligalion to purchrsc Bnexgy frorn thc Facilily in expre.ssly contingent on Ihc Facility meding 
the rcquiranenta of the Acl. 

2.3 Reyhtory Approvals 

(a) Ihe obligations of lhe Parties hucunda, including but not limited to Buyer’s obligation to 
perform undcr lhh Agrewunl shall be conditioned upon the B u m  obtaining any regulatory appmvals it, wing 
in its sole diawction, deem nccuaary M desirable, including bul no( limiled to, a fuul nonappdablc order or 
o h  regalalory determination from the FPSC UISl Buyn ahall havc cost rrmvery ssrnciated with its 
performanes under &in Agreement. With m p e d  to lhe FPSC, Buyer shall petition the FPSC for approvals 
relating to thia Agnmrnt  within M1 (IO) business of thc Elklive Date. Seller sgrru IO mopwale with 
and aasial Buyer in b e  effwta as Buyer may rsuonlM 

I obtained to Buyer’s satisfadion, in its sole discmion. within 
then this Ag~eemcnt shall lenninale upon ten (IO) Days notia., with N L ~ I  O W  I’iarty baving my liability under this 
Agreement and neitha Party having any further obligations dating to ulu Agrcemmt. 

3. CONDITIONS PRECEDENT 

3.1. CondNbns Precedent 

(a) This continuation of this Agnement shall bc wntingent upon no Event of 
Deiadt having occurred or continulag, and Seller’s -s@m&a&m of khe following 
conditions prewdent (“Conditions Precsbent”) to lbe misfactton of the Buyer, acting in HS 
Duvcr’ssdc umunercially reasonable discmion, unless expressly waived in miting by Buyer 
in its sole discretion 
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(i) Seller shall have developed a Buyer-approved plan f a  the trammission service 
necessary to deliver Capacity and Energy from the Facility to the Electrical 
Interconmction Point hy . {Fomraad:HbhllpM 

(ii) Seller having entered into Financing Documents relative to the cwslruction of the 
Facility and having achieved Financial Closing by { FMM(*ldl HbhWt 

(iii) Seller having entered into the P r o w  Contracts; 

in complmce mth S e d m  5 by _. 
n w w  

(v) Scller oblaming Qualifying Facility Sh(W RS set forth in Section 2.2 of this Agrrwnent 
by no lam . . "  t-ri-U@ 

3.2. Capcl ly  Commencement Date 

(a) Seller shall achieve lhe Capacity Cormmnorment Date on or before the 
Required Capacity CMNnenaRlaa Date, a& which date if the Facility has not achieved 
Commissioning rEsfua then Buyer may terminate thia Agreement with flfleeo (IS) days notice to 
Seller, hut without any further obligation andlor liability to Buyer to perform hereunder. 

3.3. Commencement Oh l i t i oa r  

(a) Seller shall ensure thal on of before the Test Date: 

I (b) the Facility shall have b a n  con?lructed in lcMrdanoe with the applicable Project Contracts 
I'roieci Corsenw so ulat Commissiouing m y  be duly and pmpdy u n d d e n  in acoordanse 
with Section 6; and, 

an operable physical connection from the Facility to the Transmission System shall have been 
elfkcled in SMordanCc with the Electrioai Inluwnncotion and Operating Agreement, provided, 
havever, that such physical ~ ~ e ~ t i w  shall be made consislent with the terms herwf. 

(c) 

4. REPRESENTATIONS AND WARRANTIES 

Mutuel: Each Party represents and w t s  to the other Party that as of the Effective Date and thmughout 
the Term of this Agreement that: 

a) It is duly organized. validly existing and in good standing under the Applicable Laws of the jurisdiction 
of its orgmization M fmmation and has all requisite power and authority to execute and enter into this 
Agreement; 

b) II has all authorizations under the Applicable Laws, n w s a r y  for it to legally perform its obligations 
and consummate the bansactions contanplated hereunder M will obtain such authorizations in a timely 
manner prior to the time that performance hy awh Party becomes due: 
The execulion, delivery, and performance of this Agreement will not conflict with or violate any 
Applicable l a w  or any contract, agmmenl or arrangement to which it is a pany or by which it is 
otherwise bound; 

This Agreement constitutes a legal, valid, and binding obligation of such Party enf-hie against it in 
accordance with its terms, and such Pstty has all rights necessary to perform its obligations to the other 
Parly in conformance with the terms and conditions of this Agreement, subject to bankruptcy, 

c) 

d) 
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insolvency, reorganization and other laws affecting creditor’s rights generally and general principles of 
equity; 

e) It is acting for its own ~ ~ ~ u n t ,  has made its own independent decision to enter into this Agreement and 
as to whether or not this Agreement is appropriate or proper for it based upon its o m  judgment, is not 
relying upon the advice or rewmmendatiom of the other Party in so doing, is capable of assessing the 
merits of this Agreement, and understands and accepts the terms, conditions, and risks of this 
Agrennent for fair amsideration on an arm’s length basis; 

No Event or Default or event which with notice or lapse of time, or both, would become an Event of 
Default, has ocwmd with respect to such Psny, and that such Party is not Banlrnpt and there are no 
proceedings pending or being contomplated by it, or to ita howledge, threatened against it which 
would nsult in it being or becoming Banlirups 

f) 

g) Thm is no pending. or to its knowledge, thnstcncd legal pr-dtng at law or equity against it or any 
pemuned Affiliate. that Mlld averially adwrnely a f f d  ib ability to pcrform its obligalions under this 
A p m c n t ,  
II  is a “forwad contrscl merchant” aod h s  Agreanent constiMes a “forward cnnWCt” as such lams 
are dehed in the llnivd States Bankruptcy Code, 
11 is an “eligible contract parlicipant” BY defmed UI Section la(l2) of the Commodity Exchange AcI, as 

II is an “eltglble commercial entity” within the meaning of Section l a  ( I  I )  ofthe Commodity Exchange 
Act, as amended by the Commodity Futwes Modernization Afl of 2000; an4 
Each pcrson who executes this Agreement on behalf of such Party has MI and complete authority to do 
so, and that such Party will be bound by such execution. 

h) 

i) 

J) 

k) 

amended, 7 U.S.C. 5 la(l2); 

5. INSURANCE 

5.1. M.lmienincc of lmunnce Policies 

(e) In addition to other insurance carried by Seller in accordance with this Agreement, Seller shall 
deliver to Buyer, at least fifteen (15) Days prior to the wmmencement of any work on the 
Facility, a certificate of insurance certiryine Seller’s coverage under a liability insurance policy 
issued hy an insurer acceptable to Buyer that is authorid to do business in the State of Florida 
with an AM Best rating of no less than A- and naming Sella as a named insured and Buyer as . 
an additional insured, wbich policy shall contain a broad form wntramal endorsement 
specifically covering liabilitiw arising out of the interconnection with the Facility, or caused by 
the opalion of the Facility or by Seller’s failure to maintain the Facility in satisfactory and safe 
operating condition. 

The insurance policy providing such ooversge shall provide comprehensive or wmmercial 
liability insurance, including bodily injury and pmperty damage, in an mount not less than 
USDS1,000,000.00 for euch occurrence. The required insurance policy shall be endorsed with a 
provision requiring the insurance w q a n y  m notify Buyer at least thirty (30) Days prior the 
effective date of any Uulcellation or material change in the policy. 

Seller shall pay all premiums, deductibles and other charges due on said insurance policy and 
shall keep said policy in force during the Term of the Agreement. 

5.2. Maintenance of“0ecumnce” Form Policies 

(b) 

(c) 

The wverage required by this Seaion 5 and any “umhrella” or excess coverage shall be c‘occurrence’’ 
form policies. In the event Seller should have “claims-made” form wverage the retroactive date shall be the 

IS 



Effective Date and wwnge shall be extended for hvo years following termination of this Agreement. Mor 
mium approval of aU “claims-made” policies must be obtained fmm Buyer. 

5.3. Policy Endowments 

Sdler shall c a w  its insurers to pmvide the fdlowing endorsement items in all comprehensive or 
commercial@ linbility and, if applicable, umbrella a excess IiabiIity policics required by this Section 5 
relating to the ownership, mnsbuction, operation and maintenance of the Facility: 

(a) Buyer (including, without limitation, its directors, officcrs and employees) shall be an a d d i t i d  
insured under such policies. 

The insurance shall be primary with respect to the interests of Buyer, its directms. officers, and 
employees, and any other insurance maintained by them shall be excess and not contributory 
with such policies. 

A cmss liability clause substantially in f a n  and to the effect set forth below shall be made a 
pati of the policy: 

@) 

(c) 

“In the event of Claims bejng made by reason of (i) personal and/or bodily 
injuries suffered by any employee or employees of one insured hereunder f a  
which another insured hereunder is or may be liable, a (ii) damagc to prop* 
belon@ng to any insured h-der for which another insured is or may be 
liable, then this policy shall wwr such insured against whom a claim is made 
ormay be made in the same mamm s ifsepanue policies had been issued to 
each insured hmunder, except with respect to the limits of insurance.” 

(d) The insurer shall waive all rights of subm@on against Buyer and its officers, diredors and 
employees. 

(e) Notwithstanding any provision of the policy. the policy may not be cancelled, non-renewed or 
materially changed by the insurer without giving thirty (30) Days prior mi- notice to Buyer. 
All other terms and cooditinns ofthe policy shall remain unchunged. 

SA. 

Seller shall insure the Facility against all risks of physical loss or damage, including, without 
limitation, machinery breakdown, and w e  its insurers and/or insurance brokers to provide the 
endorsements referred to in Seaion 5.3(a), @), (d) and (e) in such policies covering the Facility, as 
applicable, and such wwrage and endorsements shall be resonable and customary in the power 
generation industry f a  projects of the sue and scup of the Facility and, tinther, shall cause its insunrs 
and brokers to pmvide standard th&y (30) Day non-cancellation provisions in such policies naming 
Buyer @ an a d d i t i d  nfuned imured. 

Endowments to Fire and AU Per& and Machinery Breakdown Policies 

5.5. certiriim nfIasunace 

Seller shall cause its i n s m  or agents to provide Buyer with certificates of insurance 
evidencing the policies and mdomments mqubd by this Section 5 ,  

If Seller is unable to obtain the insmance coverage required by this Section 5, it shall promptly 
notify Buyer. 

(a) 

(h) 
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(c) Failure by Seller to obtain the insurance coverage or certificates of insurance required by this 
Section 5 shall not in any way relieve or limit obligations and liabilities of Seller under any 
provision of this Agteement 

If Seller should $il to pmcure or maintain any insurance required pursuant to this Sections, 
then Buyer shall have the rig& but not the obligation, to procure such insurance and shall be 
entitled to ruwver tbe premiums paid for such insurance as if the same were a debt due and 
payable against MY amounts owed to Seller pursuant to the tenns of this Agreement 

5.6. Insurance Reports 

(d) 

(a) Seller shall pmnde Buyer wth copies of any tcchn~cal uodenvntm' reports or 
other technical reporb received by 11 from any lnswer, prondcd however, that Ruyn shall nor 
dlsclosc such reports to any other Pmon except as necessary m cunnection mth sdrmnrslratlon 
and enforcement of thb Agreement M LIS may be r e q d  by any Govanmental Agency or 
other relevant Su(h0nty hanng JurIsdlulon over Buyer, and shall use and uUemally dismbucc 
such repons only LIS mceppsry m wnnesbon mth the administration and enforcement of this 
Agreement 

6. FACILITY CONSTRUCTION. COMMISSIONING AND OPERATION 

6.1. Construction uithc Facility 

No later than one (I) Month after the Seller proceeds with construction of the Facility, and 
thueafler at monthly intervals, Seller shall report to Buya 00 the construction of the Facility 
during the previous Month and shall provide progress repMts and an updated completion 
schedule for the Facility. Such monthly reports shall pmvide a schedule showing items 
completed and to be oompleted and a time-frame within which Seller expats the items to be 
completed. Seller shall, fmm time to time. upon reasonable advance request horn Buyer, meet 
with Buyer to discuss the progress of the construction of the Facility. 

Seller shall obtain any pMnits and land rights necessary for the Facility configured substantially 
assetfonhinAppdix1. 

6.2. Commissioning Tests 

Seller shall give Buyer at least h e  (3) Months' prior notice of the Test Date and of any Tests 
relating to the Facility. Buyer's repmentatives shall have the right to be present at all such 
Testing that takes place. Seller shall pmmptly notify Buyer of any changes to the Test Date or 
the date of any Tests relating to the Facility in order that Buyer may arrange for its 
representatives to aaend. 

The results of the Tests for Commissioning purposes shall determine the Committed Capacity. 
The Commissioning Test results shall be based on a test period of twenty-four (24) conseoutive 
hours at the highest sustained net kW rating at which the Facility OM operate without exceeding 
the design operating conditions, temperahue, pressures, and other parmeters defined by the 
applicuble manufacnuer() for steady state operations at the Facility (the "Committed Capacity 
Test Period"). Unit auxiliaries, including, without limitation, heat exchangers, and other 
equipment required by law shall be in normal service during the Committed Capacity Test 
Period. The Capacity of the Facility shall be the minimum average hourly net output in kW 
(generator output minus auxiliary) measured over the Committed Capacity Test Period. If the 
Test results demonshate net electrical generating Capacity capable of being delivered to the 
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ElcCtrical lnterconncction Point of less than 16 MW, then the Committed Capacity shall be set 
equal to the m o n t  of net generating Capacity demonstrated by the Test, but not less than 14 
MW. If the Test results dwansaate net elecirical generating Capacity capable of b e i i  
delivered to the Ellechical Jnterconnection Point of gnatQ than 16 MW, then Seller, in its sole 
discretion, may establish the Committed Capacity at greater value up to and including the net 
geoCnting Cspacity denumsWd by the Test but not to exeeed 20 MW. 

During the period ending two (2) years immediately following the Capacity commencement 
Date, Seller m y ,  on one occasion only, increase or deerme the initial Committed Capacity by 
no more than fifteen pe.rcent (15%) of the Commiaed Capacity established pursuant to the 
proMduren sef forth in Sedion 6.2@) above. Seller shall &ive Buyer at least thirry (30) days 
written notice of any such increase or dcasase in the Commilted Capacity. Except during a 
Fone Majeure Event, the Committed Capacity shaU not be less than 16 MW, or greater than 20 
MW. It is frntha provided, however, that nothing herein shall preveot or limit the Patties, upaol 
their mutual mitten agreanent to same, frmn establishing a new Committed Capacity at any 
level that they mutually agne is appropriate ' and birable  under this Agrement. 

Dtuing a Force Majeure Event declared by Seller, Seller may temporarily redesignate the 
Committed Capacity for up to twenty-fwr(24) consecUtin months, provided, however, that no 
more thao one such temporsry redesignation may be made by Seller within any twenty-four (24) 
month period, unless Buyer otherwise agrees to such additional tempormy redesignation in 
writing. Within Uuee (3) m o n h  sfler any such Force Majeure Event is cured, Seller may, on 
one occasion, and withoul penalty, h igna ts  a new Committed Capacity to apply for the 
remainder of the Tenn; provided. h e v e r ,  that such new Committed Capacity shall be at leam 
seventy percent (70%) and no more than one hundred pacent (100%) of the Committed 
Capacity at the time of the Fone Mnjcure Event Any tempney or final re-designation of the 
Committed Capacity pursuant to this Section must be directly attributable to the Force Majeure 
Event and of a magnitude commensurate with the scope and impact of the Force Majeure Event. 
Any Dispute resardiog the amount of such tsmporsry or h d  redesignation shaU be settled in 
accordance with Section 16 ofthis Agreement. 

Energy produced prior to the Capacity Commencement Date shall be delivered by Seller to 
Buycr at lhe ElcCtrical Interconnection Point, and Buyer shall purchase such Energy at Buya's 
achral As-Available Energy R e .  

Buyer shall have the right to requke that Seller, not more than twice in any twelve (12) Month 
period beginning with the Capacity Commencement Date, re-demonstrete the Capacity 
Commencement Status of the Facility within sixty (60) Days of the demsnd, provided, however, 
that suEh demand shall be coadinated with Seller so that the sixty (60) Day period for re- 
demonsmion avoids, if practical, previously notified periods of Scheduled Maintenance 
Outages and Additional Maintmma Outages pursuant to this Section 6. 

(c) 

(d) 

(e) 

(0 
I 

6.3. Malntenmce Orthe Facility 

(a) Seller shall maintain sll Facility equipment or cause the same to be maintained 
at all times in accnrdauce with manufacturers' recommendations and Prudent Utility Practicca 
and othawise in aCc0rdm-x with this Agreement. 

6.4. Scheduled M.lntenancc 

By October I of each year, Seller shall deliver to Buyer the projected operating schedule fdr the 
Facility for the next calendar year, ineluding any Scheduled Maintenance Outages. Seller shall 

(a) 
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take manufactunrs’ recommendatiom and Prudent Utility Practices into account when 
estthlishing the proposed schedule for Scheduled Mainteaanoc Outegcs. Scheduled 
Maintenance Outage8 d o r  A d d i t i d  Maintenance Outage8 may not be scheduled during the 
Months of January, Februsry, Juw, July, August, or September unless agreed to by Buyer in its 
sole discretion 

(b) Within thirty (30) Days of receiving the pmposcd opaating schedule, including the Scheduled 
Maintenance Outages, Bnyer may propose amendments thereto. Seller shall not umeasonably 
withhold its consent to Buyer’s pmpnsed amendments, provided for the avoidance of 
doubt, it shall not he unreasonable for Seller to wifhhold its coflsent to any propwed 
amendments of Buyer that wwld bc conbrny to Prudent Utility Practiw. 

In the event that Wer should reject any of Buyer’s proposed amendments as set forth m 
Section6.4@) above, Seller shall promptly wtify Buyer of its rcrvpom fm such rejection, 
whereupon Seller and Buyer shall in good faith negotiate a reasonable dtmatin schedule. If 
ageanent between the P d e s  is not &ed within ten (IO) Days of receipt by Buyer of Seller 
rejection notice, Seller shall submit a hl operating schedule b e d  on Prudent Utility 
Practices, to the extent reawnably possible taking into Buputlt Buyer’s proposed amendments. 

A h  the nperating schedule for the upcoming year is finalized, Seller may change such 
schedule, mcIuding the Scheduled Maintenance Outages. only if Buyer consenfs to the ohange 
acting in a commercially reasonable manner. 

6.5. Additimul Msinknance Out.gea 

(c) 

(d) 

(a) If the unavoidahle necd arises for Seller to mdua maintenance on the Facility 
in addition to the Scheduled Maintcmnoe Outages (“Additional Maintenance Gut%#), Seller 
shall notify Buyer of such olaintenaoa, together with dates for cprrying out such maintenance 
and the estimated mwtion of the work to he Wed out. Seller and Buyer shall negotiate in 
good faith a reawnable schedule during which such Additional Maintenance Oulages shall take 
place. If agreement is not reached within twenty (20) Days of initiating good faith negotiations, 
Seller shall prepare a sa&dule of such Addi t id  Maintenance Outages based on Prudent 
Utility Practices taking into Bccwnt the reasonable requests of Buyer to the extent reasonably 
possible. 

6.6. Access sod Information 

(a) Seller shall provide Buyer and its authorized agents, employees and inspectors with reasonable 
nccass to the Facility and data relating to the Facility. Buyer acknowledges that such access 
does not, except to the extent set forth herein, provide Buyer with the right to direct or modify 
the operation of the Facility in any way and M e r  acknowledges that any exercise by Buyer of 
its rights under this Section 6.6 shall he at its own risk and expense. 

Any  tio om or testing by Buyer shall not relieve Seller of its obligation to maintain the 
Facility. In no event shall any Buyer statement, representation, or lack thenof, either express or 
implied, relicn Seller of its exclusive responsibility for the Facility. Any Buyer insp=&ion of 
property or equipment ow& 01 controlled by Seller or any Buyer review of or consent io Seller 
plans, shall not be conshued a endorsing the b i g &  fitness or operation of the Facility 
equipment nor as a m t y  or guarantee. 

Seller shall reactivate the Facility at its own expense if the Facility is rendered inoperable due to 
adiom of Seller or its agents or a Force Majeure Event. 

(b) 

(c) 
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6.7. Permits: Compliince with Laws 

Seller ahall acquire end maintain in effect for the Term all Governmental Appmvals from all 
Governmental Agencies having jurisdiction over the Facility insofar as wessnry (i) for the 
ooostruotion, operation, development and maintenance of the Facility in accordance with this 
Agnemaa and (ii) to punnit the Facility to operate and for Seller to @om h n n d e r .  Upon 
timely and mawnable request from Sella, Buyer may use, but shall not be obligated to use, 
commercially reawnable ekkts to assist in procuring all Governmental Approvals for which 
Seller is reepnsible, provided that any msonahle expenses incumd by Buyer in providing 
sucb a~sirtana shall be reimbursed by Seller. 

Seller shall secure and maintain all Govemmcntal Approvals and other Project Consents 
referend in clause (a) abave at its sole cast and expense. 

In the event that the Parties sre required to make any regulatory filings or an subject to ule 
jurisdiction of any reguIatory anhrities, including but nut limited to the FPSC, then each of 
Seller and Buyer agrees to abide by any applicable regulatory rulings or orders issued by such 
auhorities. 

Notwithstanding the foregoing, a Party shall not he deemed to he in breach of its ohliiations to 
acquire any Governmental Approvsls or other PmiexConsents to the extent that such Party is 
in good Mth mtesting the application, intnpnauion, order or other legal direction that would 
mandate the obtain& of any such Govaamcntal Appmvals or other Project Consents 

Seller shall at all thnes comply with all Applicable Laws to which it or any psrt of the Facility 
may be subjecs including but not limited to (i) all envimnmental laws in effeot during the Term 
and (ii) all Applicable Laws pertaining generally to Fuel storage, back-up or security or 
othswise relating to the generation of e W c  power. Notwithstandq the foregoing, Seller 
shall not be d m e d  to be in breach of its mmpliance obligations with respect to any Applicable 
Laws to the extent that it is in good %ith contesting the application, interprrtaunz ’ orderorother 
legal dirootion pursuant to which it would be rendered subject to any such Applicable Laws 

(a) 

@) 

(c) 

(d) 

(e) 

6.8. Operating Psmmrtcrs 

(a) Seller agrees to operate the Facility in accordance with Rudent Utility Practices and in 
complirmcC with all Applicable Laws and Govemental Approvals (the “operating 
Parameters”); provided that Seller shall: (a) have the sole responsibility to, and shall at its sole 
expense, operate and maintain the Facility in accordsna with all requirrmmts set forth in this 
Agreement, and (b) comply with reaponable requirements of Buyer regarding day-today or 
hour-by-hour communications with Buyer. Seller agrees to operate the Facility in such a 
manner that Energy delivered by Seller will meet all requirements for voltage level, harmonics, 
power factor, vars, ancillary services and other electrical sppcificatim required by the 
Transmission Provider. 

(b) Seller shall operate the Facility in accordance with Prudent Utility Practices and with all system 
protective quipment in service whenever.the Facility is connected to, or is operahd in parallel 
with, the Transmission System. Seller shall pmvide adequate system protection and mtxol 
dnices to ensure safe and protected operation of all energized equipment during normal testing 
and repair. The Facility’s protective eguipment shall meet IEEE and indwby standards. Seller 
shall have qualified independent, third party personnel tesr calibrate end certify in writing the 
proper !imctioning of all protective equipment at least once every twelve (12) months in 
accordance with Prudent Utility PracIices. Seller shall perform a unit hctional trip test afler 
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each overhaul of the Facility’s turbine, generator and boilers and shall provide results to Buyer 
in writing prior to returning the equipment to service. T k  specifics of the unit functional trio 
test will be consistent with Prudent Utility Practices. 

6.9. Security 

(a) As security for the achievement of the Required Capacity Cornencement Date and satisfactory 
performance of its obligations hereunder, Seller shall provide Buyer with either: (i) one 01 more 
unconditional, irrevocable, direct pay Letter@) of Credit (as herein defmed), with the costs 
associated with any such Letter of Credit to be borne by Seller, or (ii) cash deposits in the 
Bmounts specified in this Section 6.9. 

As used herein, a ”Letter o f  Credit” -shall mean a standby letter of credit issued by US. 
commercial banks or a foreign ha& having a licensed U.S. bmch, provided that any such 
baak shall have a credit rating of at least A- h m  S&P or A3 h m  Moody’s (the “Issuer”) or 
such other hanks that Buyer deems acceptable to Buyer in its sole commercially reasonable 
discretion based on Buyer’s review of sucb b a s  financial condition; and, provided furlha, 
that any such letter of credit shall be in a form reasonably acceptable to the Party in favor of 
whom it is being issusd. 

For the Mod beginning 2 
the flnal approval of this Agreement by the FPSC and 

continuing until the term of this contract, twenty-five years after the Ca acit Commenoement 
Date, Seller shall maintain a Letter of W i t  in the amount  of&:^ .... .. . .... ... .~ ...___.. . 

(b) 

(c) . .  

(d) Buyer shall have the right and Seller shall be require3 to monitor the finanual umdmm of ihe 
Issuer@) in the event any Letter of Credit is pmnded by Seller In the event the Senior Debt 
Rating of any Issuer(s) has d e t e n d  tu a level below the level slated in clause (b) of thls 
Secbon 6 9, Ruya may rquirc Scller to replau: the Letter(s) of Credit Replacement lxitcr(s) 
of Credit must meet the requuemems listed m clause (b) ofthis Section 6 9 withln ten (IO) Days 
followmg wntten nouficauon to Sella ofthc requirement to replace 

tatlure by Seller to comply with the reqwrcments of this Scciion 6 9 shall, abseni il c u e  hy 
Seller in accordance with Fecuon I1 hereof, be grounds for Buyer to draw m full on the existing 
Lmer of Credit and will  conslitute a Mk+Wm4&Fvent of Dcfaull h h - w m k d -  

(e) 

Y In the case of 
any Seller +h-kwd&Evrntof  Default. Buyer shall be entitled immediately io receive, draw 
upon or retarn, m the case may be, one hundred @er~ml(100%) of the applicable sccunty 

6.10. Submission of Data 

Seller shall suhmt or cause to be submitted to Buyer the following documents on or before the 
dates specified below 

(a) 

(i) No later than Thlrty (30) Days after the Fmanclal Closmg Date and endmg on the 
Capacity Cornencement Date, (A) monthly construdlon progress reports IO such form 
as may be agreed to by the Psrtie~, (B) such other reports as are subnutted to Seller by 
the Independent Engmeer, and (C) reports, when and as Seller becomes aware, of any 
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(ii) 

(iii) 

new condition or event that may have a material adverse effect on the timely 
wmpletion of the Facility. 

No lakr ulan Thirty (30) Days prior to the Capacity Commencement Date, evidence 
demonstrat@ that Seller has obtained all Project Consents thm required to be obtaiwd 
for the ownership, nperatiou and maintenance of, and the supply of Energ?. fmm the 
Facility in acmrdanoa with this Agreament. 

On or befi~re the Capacity Commencement Date, a celtificate from the Mependent 
Engineer to the effect that, based upon its monitoring and review of conshudion, the 
Facility has hem mnsbucted in all material respects in wnpliance with the 
specificatiau for the Facility such that it will operate in acwrdance with Prudent 
utility Practices. 

As 8oon as available, but not later than Sixty (60) Days followkg the Capacity 
Commencement Date, two (2) oopies of all results of Commissioning Tests performed 
nn the Facility, including Tests of major equipmnt included in the Facility and the 
Transmission System 

Upon request by the Buyer and at least Thirty (30) Days following the Capacily 
Commencement Date, one (I)  wpy, as received by Seller pursuant to the EPC Contract, 
of all mnnufsdmen’ speoifidons and manufaciurcrs’ opration manuals for all major 
i m  of equipment incmporated into the Facility. 

(b) 
, 

lhe d p t  of the above schedules, data, cmificates and reports by Buyer shall m be construed 
as an endomen1 by Buyer of the design of the Facility, docs MH MlstiMe a wmanty by 
Buyer as to thc safely, durability or relrability of the Facility. othenvise relieve Seller of any of 
its obliganom a potential liabilities under thc Project Contracts or thc Financing Documents or, 
exccpt with respect la the ohligations of Buyer to maintam the wnfidentiality of documents and 
information received by it, impose any obligation or liability on Buyer 

7. FUEL 

7.1. Fuel Storage 

During the Term of this Agreement, Seller shall mallllayl suffinmt Fuel m the Facility Site la deliver 
the Capacity and Energy associated with the Committed Capacity for an lmiotemrpted fourteen (14) day 
period. At Buyer’s request, Seller shall demoasvatc this capability to Buyer’s reasonablc satisfaction 

8. ENVIRONMENTAL A’ITIUBLTES 

8.1. Owmerrblp 

Subject la the right of first refusal set forth io m i o n  8 2 below, Seller shall relain any and all rights to 
own and to sell any and all Environmental Attnbules and Emission Reduction Credim associated with 
the Fuel wnsumed by the Facility and the gemtion of Energy by thc I’aciliiy. 

8.2. Sale 

Seller hereby grants to Buyer an exclusive and imvoceble right of I k t  refusal for Buyer to purchase the 
Environmental Attributes and Emissions Redwtion Credits associated with the Fuel consumed by the Facility 
and the generation of Energy by the Facility. This right of I k t  refusal shall terminate five (5 )  years *om the 
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Capacity Commencement Date, and the price and tcrms/mdit~ons for such sale and purchwe shall be as 
mutually agmed upon by the Parties. To exercise the right to purchase the Enwonmental Attributes and/or the 
Emisions Reduction Cd i t s ,  Buyer must nohfy Seller in miting prior to the fiRh mivwsary uf the Capac~ty 
Commencement Date. To the men1 Seller desires to sell the Fnvironmnlal Attributes and Emissions 
Reduction Credits durin$ such five (5) year period and pnor to Buyer having exercised its nghl to purchase the 
Enviroraned Attributes and Errnosions Reduction CrediU, Seller shall notify Buyu m m M g ,  shall provide 10 
Buyer the bona fide offer for the sale of the MIIIC, nod shall give Buyu the right to eitha purchase the 
Environmental Attributes and Emissions Reduction M i t a  at the same price as the born fide ofier, with tcrms 
and condiliollp to be negotiated at such time. 

9. SCHEDULING AND DELIVERY 

9.1. Eocrgy Sale and Delivery 

(&--In accordance with the t e r n  and conhtions hereof, commencing M the Capacily 
Comwncement Date and continuing hughout the Term Seller shall sdl and deliver to the 
Electrical Interconnation Point, and Buyer shall purchasc at thc ElcCtncal Interconnection 
Point thc C o m n c d  Capacity and all of the Fmagy produced by the Facility M n a w d  
i lualds 

Dcd to sell and deliver lltly . .  . ’acilih, ta mv ouls 

9.2. Scheduling 

Scheduling shall be on a ‘ h u s t - ~ ”  basis, except for Forced Outages, Scheduled Msintsnance 
Outages, g!d.Additional Usintenance O u t n g e w  ’ . . At least thirty (30) 
Days prim to the anticipated Capacity Commencement Dale, Seller shall provide Buyer with a 
good faith estimate of the quantity of Energy for the remainder of thst year and, thereah, by 
Odober 1 of eech such Ycar, Seller shall provide Buyer with a p a d  faith estimate of the 
quantity of EMgv that Seller will ddiver in each subsequent year. 

Seller shall provide to Buyer its good faitb, non-binding estimates of the quantity of Energy to 
be delivered by Sclla to the Interconneotion Point for eaoh week (staning on Sunday) by 400 
p.m EasIern Prevailing Time on the date fauing at least three (3) Days prior to the beginning of 
that week. 

By 800 am Eatw Prevailing Time on cach Day, Seller shall submit a good faith schedule of 
the quautity of Energy to be supplied to Buyer for ~JE next two (2) subsequent Days. 

If, at any time following submission of a gwd  faith estimate la Buyer on the Day preceding the 
next subsequent Day, Seller becomes mare of any cbmge to any of the values contained in the 
good faith estimate or predicts that such values will be subject to change before the end of the 
next subsequent Day, thcn Seller s h d  pranptly notify Buyer of such change 01 pdicted 
change. 

9.3. Forced Outages 

(a) Seller shall notify Buyer by telephone call and/or via e-mail message (with 
mfirmation to follow by writlen notice in each case) immediately upon disoovering that the 
Facility is unable to deliver all or part of any Scheduled quantity of Energy due to a Foroed 
Outage and, as soon as reawnably p d c a b l e  following such discovny, shall notify Buyer in 
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wiling of its best estimate of the expected duration of such Forced Outage. Such estimate by 
Seller shall be based on the best i n f d o n  available to it. Should Seller expect any further 
changes in the duration of any such Forced Outage, it shall prnmptly notify Buyer of the same. 

10. ELECTRICAL INTFJKDNNECTION; OTHER AGREEMENTS 

10.1. Elcetric~l Interconnection FaciUtics 

(a) Pursuant to the Electrical Interconnection and Operating Agreement, Seller 
shall secure any and all Electrical lnterconoecton Facilities up to and including the Electrical 
Inlexconneotion Point and shall assume all toss and expenses associated with the same, 
including any Transmission System network upgrade charges. Buyer shall be responsible for 
securing any transmission rights downstream of the Electrical Interoomreotiou Point for Energy 
being transmined on the Transmission System and Seller shall assume all ca ts  and expenses 
associatcd with the s w .  

103. Electriul Interconnection Point 

(a) Seller shall deliver Energy into the Transmission System at the Electrical 
Inlaconnection Pomt. 

103. RhkofLaJs 

(a) Seller shall be deemed to be in exclusive coml of the Capacity and Encrgy 
prior to and up to its arrival at the Electrical Interconnection Point and shall be responsible for 
any losses, costs, damages or injury arising therefrom. Buyer shall be deemed to be in 
exclusive control of the Capaeily and energy affa its h v a l  at the Electrical Interconnection 
Point and shall be responsible for any losses, casts, damages 01 injury arising therefrom. 

10.4. Additional Agreements 

Seller hmby covenants to perform its ubligatiotls under any Project Contracts to which it is a 
party, and to indemnify Buyer against and hold Buyer harmless against any Claims, costs, 
losses and penalties 8u~tained by Buyer as a consequence of a mated breach by Seller of any 
Project conaact, except to the extent that any such Claims, costs, losses and penalties are 
ultimately determined to have resulted from Buyer's bad faith or gmss negligence. 

(a) 

11. METERING 

(a) Except as provided otherwise hereis the Parties agree that all requirements 
with respect to metering and Metering Equipment shall be set forth in the Electrical 
Intermeclion and opaaring Agreemnt. Seller shall be responsible for all metering costs in 
aocordance with FPSC rules governing Qualifying Facilities. 

12. PAYMENTS 

12.1. Energy Payments 

Except as otherwise provided in this Agreement, for each Monthly Billing Period prior to the 
Capacity Commencement Date, Buyer shall pay Seller the Buyer's actual avoided costs for all 
Energy delivered to the Electrical Interconnection Point, which wts shall be calculated by 
Buyer in amrdance with the As-Available Energy Rate. The calculation of such payments due 

(a) 
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to Seller shall be based on the sum o w  all hours of the Monthly Billing Period of the product 
of eBcb hour’s avoided Energy cost and the amount of Energy delivrsed to Buyer h m  the 
Facility for that hour. AU purchases shall be adjusted for lwes fran the Point of Metering to 
the Electdcal lnterconneotion Point. 

The calculation of payments to the Seller for energy delivered to Buya on and &er the 
Capacity COnmKncement Dete shall be the sum. oyer all hours of the Monthly Billing Period, 
of the product of (a) each hods  Firm Energy Rate (IlkWh); and @) the m o n t  of energy 
&Wh) delivered to Buyer from the Faoility during that hour. 

For any period during which energy is delivered by the Seller to Buyer on and a&r the 
Capacity Commencement Date, the Firm Enagy Rate in writs per kilowatt hour (Ikwh) shall, 
on an hour-by-hour basis, be the l s ~ e r  of (a) the As-Available En- Rate and @) the Avoided 
Unit Eaergy Cost. The Avoided Unit Enagy Cost, in cents per kilowatt - how (6kWh) shall he 
defined as the pmdUa of (a) the Avoided Unit Fuel Cost and @) 10,760 BTUkW, plus (c) 
0.915C per kwh in mid-2014 QUars esoalatiog annually at 2.25%. 

(b) 

FM the PurPoJeS of this the Avoided Unit Fuel Cost shaU be determined 
hnn gas prim published in plarm IMkk FERC, Gas Ma&t Repmt, first ofthe month posting 
for Florida Gas Trmmission (“FGT’) Zone 3, plus other chages that FGT may apply. An 
estimated and indicative rete range of sueh other charges (as provided by FGT and expressed as 
a 100% LF Rate, ineludcs a Reanvation Charge and a basic Usage Charge) is S1.35LVh4FJN up 
to S1.50/MMBN This estimated and indicative recourse rate range is set forth herein for 
infonnationnl purponcs only, and is subject to change. The stated estimated and indicative 
rewurse rate rsnge does not include FGT’s Fuel Reimhement Charge PRwWwhich is 
estimated to be appximately 3.41% based upon the histmical calcndar 2008 average. The 
estimated and indicative rewurse rate does not include any surchar$es @e. ACA 
-S.OOIMMMBtu or UFS M MY other unspecified future surchagw). FGT’s Surcharges and 

percentags are collected in accordance with the tams and 
conditions of FGT’r FERC approved tariff, in effb.3 h m  time to time for service under FGT’s 

Rate Schedule FTS-3 whicb, at this time, has not been filed with or approved by the 
FERC. 

12.2. Cmpcity 

Buyer wees to pay Seller for the Capacity described m %am 6 in acwrdance with the rahs 
and procedures contPincd m Appndixa 2- 

S t s r t i n g o n t h e C a p a C i t y c Q ~ t D a t e .  

12.3. Paymenta for Energy and Capcily 

Payments due Sella will be made monthly, and normally by the twenlieth (20’) Busuvss Day 
followmg the end of the billing pmod The rncgawm-hours sold by Sella and the applicable 
avoided energy rme til h c h  paymmta are being made shall accompany the paymenlto Seller 

12.4. Paymeol Adjuslmcml 

Payments to be made w d a  this Scnion I2 +!-shall, for a penod of not longer than two (2) 
years, rema~n subject to adjustment based on billing adjusmenlr due 10 enor or ompolon by 

(a) 
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either Party, provided that such adjustments have been agreed to between the Pmties or resolved 
in m r d a n c e  with the provisions of Section 16 hereof. 

-12.5. Reguhtory Cbmgea 

Buyer’s payment obltgattons uader thw Agreement are evpressly CondIhoned upon the mutusl 
commihnents set fonh m thm Agreemt  and upon Buyer bemg fully retmbursed for all 
payments to Seller through the Fuel Ad~wment Clause (as herem de-) and the Capanty 
Cost Recovery Clause (as herem defined) or other aumOnzed rates or charges, as proposed hy 
Buyer LII its sole d~~ct&on and approved by the FPSC 

(a) 
I 

(b) FM purposes of tbis w e n t ,  “Fuel Adjustment Clause” shall mean the clause set fonh in 
FPSC Order No. 2515-A datad April 24, 1959, as may be amended, revised, and/or replaced 
from time to time by the FPSC. 

For pllrposeS of ulis Agreement, “Capacily Cost Recovery Clause” shall man the clause set 
forth in FPSC Order No. 25773 dated Feh 24, 1992, as may be amended, revised, and/or 
replaced fmm time to time by the FI’SC?&ohvithmding any other provisions of this 
Agreanent, should Buyer at MY time during the Term be denied authorization hy FPSC (or any 
other regulatory bodies having future jurisdiction over Buyer’s rates and charges) to recover 
tim its cwtomws all payments required to be made to Seller under the terms of this 
Agrenoeot, payments to Seller fmm Buyer shall be reduced accordingly. Neither Party shall 
initiate my &ion to deny rewery of payments under this Agreement and each Party shall w 

defend all terms and conditions of this Agreement, including 
without limitation, the payment levels specified in this Agreement. Any amounts initially 
recovered by Buyer fmm its ratepayers, which r e ~ v e r y  is subsepuently disallowed by FPSC 
and chsrged back to Buyer, may be off-set or credited against subsequent payments ma& by 
Buyer for purrhses fmm Seller or, alternatively, shall be repaid and rehuned by Seller to 
BUYR. If any disallowance is subsepueutly reversed, Buyer shall repay Seller such disallowed 
payment% Any repayments shall be with interest at a rate equal to the thirty (30) Day highest 
grade wmmercial paper rate as published in the Wall Street Jownol on the first Business Day of 
each Month to the extent such payments and interest are recovered by Buyer. Such intmest shall 
be compounded monthly. 

(C) 
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(d) If Buyer clects lo reduce paylnents 10 Sells punuant to thu Section, Sella may terminate thu 
Agreement upon one hundred elghty (180) Days notic- 
s f i a  such 
payment reductions to Sells lake e f f a  

12.kL12.6. Chmgc i m  Eoviromorn(.l Law 

(a) As used herein, “Change@) in Environmental Law@)” mew: (i) the enactment, adoption, 
pmmuleatiOn, implementation or issuance of, or a new or changed interpretstion o t  MY statute, 
rule, regulation, pennit, licewe, judgmenf, order or approval by a governmental entity that 
specifically addresses environmental issues and that takes effect after the Effective Date; and 
(ii) the imposition on a Party by MY govmunental entity of any requirement with respect to 
compliance with the Clean Air Intemtate Rule promulgated on May 12, 2005 (70 Fed. Reg. 
25,162) or the Clean A i  Mercury Rule promulgated on May 18,2005 (70 Fed. Reg. 28,606) 
and any re-pmmulgation or re-issuance of such rules in response to a petition for 
rewnsideration or litigation challenging such rules, regardless of the date on which such 
requirements are impased. 

The Parties acknowledge that Change@) in Environmental Law@) could significantly increase 
the costs of wmplying with the terms of this &eEmt (“Inoreased Environmental Costs”) and 
agree that, if any Change@) in Environmental Law@) should increase@) a Party‘s cost of 
performing its obligations under this Agreement above the -amount set forth 
in Sectionl2.Ll$(c) below, the Party affected by such Change@) in Environmental Law@) may 
avail itself of the remedies set forth in Section 12.%(d) below as its sole and exclusive remedies 
for such Change@) in Environmental Law@). 

The Parties recognize and agree that cenain Change@) in Environmental Law@) may occur that 
do not rise to a level lhst the Parties desire to impact this Agreement. Accordingly, the Parties 
agree that for the purposes ofthis Agreement, Change@) in Environmental Law@) will not be 
deemed to have occurred unless the Inaeased EDviromnental Costs resulting from MY single 
such Change(s) in Environmental Lads)  exceed-inthe~~~r~ated. ~ . ~ . . . .  
the T F  ’ . Notwithsmdiug the foregoing, Sells shall be wponsible for any 
and all cwrS re]& to the opaation and mainlemce of the Facility, including, without 
limitation, environmental wmpliance wsts. 

If a Party’s Increased Environmental Costs should demonstrably exceed the Th&Wk&d 
requirements set forth in Section 12.%(c) above, the Parties may renegotiate the terms of this 
Agreement. In the event the non-affected Party daes not agree, in its sole disaetion, to 
renegotiate this Agreement, then the affected Party may terminate this Agreement up00 one 
hundred and eighty (180) Days mitten notice to the other Party in the manner provided for in 
Section 18.3. 

&&9;12.7. SuNiVd on ‘Temiuation 

(b) 

(c) 

(d) 

The provisions of this Section 12 shall survive the repudiation, termination or expiration of this 
Agreement for so long BS may be necessary to give effect to any outstanding payment 
obligations of the Parties due and payable prior to any such repudiation, termination or 
expiration. 



13. 

I 

I 

BILLING AND PAYMENT 

13.1. Statemenb and Payment of Ektrklty Payments 

Buyer shall read n have read on its behalf the Metering Equipment at the Electrical 
hterwnnection Points at midnight Eastern Prevailing Time on the last Day of each Month, 
unless otkwise mutually sgrced by the Parties. 

payments due shall be determined and adjusted in acmrdance with Section 12.1. Appen-2 
&. 

(i) From and a b  the Capacity Commencement Date, Buyer shall pay to Seller, monthly 
in arrears, paymek~ts in accordance with the provisions of clause (c) below. 

Prior to the Capacity Commencement Date, Buyer shall pay to Seller, monthly in 
arrears in accordance with the provisions of clause (d) below, fm all Energy delivmd 
to Buyer. 

On or before the twentieth (209 Business Day of each Month following the Month in which the 
Capacity C!ommenceumt Date ocoltrs SCllsF-shall prepare an invoice showing the 
Payment payable by Buyer pursuant to this Agreement (in Dollars) m&@Ie-to Seller for the 
preceding Month. Each such invoice shall show information and calculations, in reasonable 
detail. 

Beginning with the first Month following the Month in which the first unit of the Facility has 
been Commissioned until an invoice is required to be prepared pursuant to clause (c) 
afonmentioned, Buyer shall prepare an invoice showing the charges for Energy payable to 
Seller for the preceding Month in acmrdance with FPSC Rule 25-17.0825, F.A.C., which 
invoice shall show information and calculations: in reasonable detail. 

Buyer shall, subject to Section 13.7, pay all invoices on or before the twentieth Business Day of 
the month. If Buyer should dispute a portion of the charges set forth on any invoice, it shall pay 
only those amounts not in dispute by the Irpplicable Due Date 

All payments specified in this Section 13.1 shall be made to an acwunt designated by Seller and 
notified to Buyer. 

13.2. Mhcelhncoua Payments 

(ii) 

Any amounts due to either Sella m Buyer under this Agreement, other than those specified in Sections 
13.1 above, shall be paid within twenty (20) Days following receipt by the other Party of an itemized 
invoice from the Party to whom such amounts are due setting forth, in reasonable detail, the basis for 
such payment 

133. Currency a d  Timing of Paymeat 

Notwifhstandmg anythmg wnmned m thls Agreement 

(a) all payments to be made by either Seller 01 Buyer under th~s Agreement shall be made m 
Dollars in unmed~etely available c l d  funds by wue trsosfer mto the relevant acwunt 
specified in this Agreement or, if no acwunt is specified, into the acwunt designated by the 
receiving Party; and 
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(b) any payment that becomes due and payable on a Day that is other than a Business Day shall be 
paid on the next Business Day. 

13.4. Recorda 

GeneraJJy Accepted Acmunting Principles (GAAP) and SEC rules cun require the Buyer to 
evaluate various aspects of its ewnomic relationship with the Seller, e.&, whether or not the 
Buyer must Eonsolidate the Seller's tinuncial information. In order to determine whether 
ca tah  GAAP is applicable, the Buyer may need access to the Seller's finanGial rewrds and 
personnel in a timely manner after the &xae#m~ ' EffectiveDate. In the event that Buyer, in its 
sole disuetiw detmnincs that consolidation or other inwrporation of the Seller's financial 
infonnntion is necessary or pruawt under GAAP, Seller shall provide Buyer with the following 
for each calendar quaster in the Tenn, wilhin 90 days after qwter end: 
(a) 
@) 
(c) 

Complete h c i a l  staemsnts, including notes, for such quarter on a GAAP basis; 
Financial schedules underlying the financial statements; and 
Access to rew~ds and personnel to enable Buyer's independent auditor to mnduot 
iinancial audits (in acMdance with generally accepted auditing s t w d m k )  and internal 
control audits (in ac~dsnce  with Section 404 of the Sarbm-Oxley Act of 2002). 

Any information provided to the Buyer pwusnt to this seaion shall be considered confidential 
in accordance with the terms of this apement and shall only be disclosed as required by 
GAAP. The infmmston will only be used for financial statement purposes and shall not be 
otherwise shared with internal or em& pmies. 

13.6 Defaunintemt 

Except where payment is the subject of a bona fide Dispute (in which case it shall be treared 
under Section 13.7 below), if any payment due from Buyer to Seller or from Seller to Buyer 
under this Agrecmcnt shall not be paid when due then, in addition to such unpaid amouns 
interest shall be due and payable thereon. Applicable interest shall be calculated at the Interest 
Rate, and shall continue to accm from the date on which duch payment became overdue to and 
until the dale suchpayment is made in full @nth dates inclusive). 

13.7. Disputed Items 

Either Party (the "Disputing psrty") may dispute in good faith the accuracy of a reading of the 
Metering Equipment and/or the accuracy of an invoice. Where a mading or bill is the subject of 
a Dispute in good faith, the Disputing Pany shall in accordance with Section 16 hereof give 
written noti= to the other Party within ten (IO) Days after the delivery of the invoice or 
statement by the other Party, together with details of its reasons for such Dispute. Such Dispute 
shall be addressed in accordance with Scction 16. 

13.8. Statement Emus 

In the event that either party becomes aware of any mor in any statement, such Party shall, 
immediately upon discovery of the mor, notify in writing the other party of such ermr and shall 
rectify such ermr (whether in the fnm of an underpayment or overpayment) within thirty (30) 
Days of such notification. 
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13.9. Taxa 

Seller shall pay or cayse to be paid any public utility taxes or taxes on revenue imposed upon it 
in the State of Florida and shall pay or cause to be paid all Taxes on or with reswt to the sale 
of Energy pursuant to this Agreement. 

Buyer shall pay 01 cause to be paid all Taxes (other thm those referenced in clause (a) above) 
on or with respect to the sale of Energy pursuant w this Agreement. 

If a Party is required to remit or pay Taxes that are the other Party's responsibility hereunder, 
such Party shall promptly reimbume the other for such Taxes. The Parties shall use all 
reasonable to administer this Agreement and implement the provisions h m f  in a 
m m e r  that will minimize Tares duc and payable by all Parties. 

The Parties shall provide each other, upon writtm request, with copies of any documentation 
that may be reasonably necesssry in the ordinary mume of any in&-governmental, state, local, 
municipal or other political subdivision tax audit. 

13.10. Suwlval on Terminatinn 

The provisions of this Section 13 shall survive the repudiation, ierminalion or expiration of this 
Agrement for so long as may bC necessary to give effect lo  any oulstanding payment obligatirms 
of the Parties thnt became due an& payable prior to any such repudiation, termination or expiration. 

14. FORCEMAdEURE 

14.1. 

A "Force Majeure Event" shall mean m event or circumstance lhal is not reasonably 
foreseeable, is beyond the reasonable control of and is not caused by the negligence or lack of 
due diligence of the affected Party or ifs contractms or suppliers and adversely affecfs the 
performance by that Psrty of its obligations under or pursuant to this Agreement. Such events 
or circun9tanw may include, but are not limited to: actiom or inadions of civil or military 
authority (including courts and govrmmental or administrative agencies), a ~ t s  of God, war, riot 
or inswectiOn, lermrism, blockades, embargoes, sabotage (including, but not limited to, arson 
and vandalism), epidemics, expIosions and fires not originstins in the Facility or caused by its 
operation, hmicanes, floods. strikes, lockouts or olher labor disputes (not caused by the failura 
of the nfieoted Party W comply with the terms of a collective bargaining agreement).Equipmenl 
breakdom or the inability of Seller to we equipment due to ifs des& wnstruction, operation, 
maintenance, the inability of Seller to meet regulatory smdmds, or failure by Seller to obtain 
on a timoly basis and maintain a neoe%sary permit or other regulatory approval, shall not be 
considered a Force Majeure Event. 

Except as otherwise provided in this Agreement, each Party shall be excused from performance 
only to the extent non-performance wfs caused by a Force Majeure Event. 

14.2. 

If Seller should suffer a Fora  Majeure Event that reduces the generating capability of the 
Facility below the Committed Capacity, Seller may, upon notice to Buyer, temporarily adjust 
the Committed Capacity as a result of such event. Such adjustment shall be effective upon the 
fust Day immediately following Buyer's receipt of such notice or such later date as may be 

Definition of Force Majeure Event 

Effect of. Force Majeure Event 
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specified by Seller. Such adjustment shall nut exceed the minimum mount necessary to 
acMmmodllte the ForcD Majeure Event, and in eoeMdance with the nber limitations set forth in 
this Apnement. 

If the Facility should bo rendered completely inoperative as a result of a Force Majeure Event, 
setla shall temporarily set the Committed Capacity at 0 kW until such time as the Facility 080 
pdaUy  or fully ope.ratc at the Comnmed ’ Capacity that existed prior to the Force Majeure 
Event 

U p  the cessation of a Fora  Majeure Eveat or upon its cure, the Committed Capacity shall be 
restored to the Committed Capacity that existed immediately prior to such Force Majeure Event. 
NntWimS- my other pmvisions of this Agnoment, upon such cessation or cure, Buyer 
shdl have the right to require a Committed Capacity test to demonstrats the Facility’s 
wmpliuucc with the requirements of fhis Section. Any Committed Capacity test required by 
Buys undu this Section shall be in addition to any Commilted Capacity test required under any 
othu Senion. 

(b) 

(c) 

(d) Seller shall bo solely responsible for and pay the costs necessary to reactivate the Facility and/or 
the interconnection with !he Tmmission Provider's system as a r e d l  of the Force Majeure 
event. 

143. N m ( b m  OMlytlnas 

in he event of MY delay or nonpcrfonnmce resulting from a Force Majeure Event, the Party cllun&q! 
that a Force Mysure Even1 has occurred Wl notify the 0th- Party in writing, widtin five (5) Days of such 
occurrukx, ofthe nature, cause, date of conmaccmcm thereof and the anticipated duration, and shall indime 
whether any dcadlirm or date(,) imposed hmunda m y  bc affected hereby The suspension of perf- 
shall be of no g r e m  scope and of no greats duration than he cure for h e  Fwcc Majeure Event requires. A 
Party elarming lhal a Force Majeure Event has occwcd shall not be entitled to MY relief thaefore unless and 
unlil notice is provided. The Party claiming that a F m  Majcure Even1 has occuned shall notify the oIhu Party 
of the eeJsation of the FMC~ Majeure Event or of the conclusion of the afTcclcd Party’s cure for the Force 
Majeure Event, in dhu case within hw (2) Bllsiness Dap thumf. 

14.4. Duty lo Mil iytc  

The Party clauning that a Force Majeure Evcnl has occurred shall use its best eNnN to cure the causs(s) 
preventing its p d m c e  of chis Agamcnt: provided, however, that h e  settlement of strikes, lockouts and 
other labor dispurcs shall be entircly wlbin the discretion of the aflcctcd Party and such Pany shall not be 
required to s d c  such strikes, lockouts mother labor disputcs by d n g  to demands which such Party dsans 
to be wosasonable m e  Party claiming the Force M a l a  shall keep the other Pany advised 16 to the 
cominuana ofthe Fora Majewe event. lf an even1 of Force Mycure persists for a Mnunuous period ofat least 
six (6) months, then the Part) not claiming Force Majeure shall have the right, in its d e  and unfntcred 
discretion, to tminmc this Agrament upon giving w n a n  notin: IO Ihc other Party thirty (30) days in advance 
of the date of terminstion (which may be as early m the six (6) month anniversary of the Force Majeure event). 
Upon such tnrmnauon homing  effective, neither Party shall have any hahn liabilily nor obligalion to the 
other PMy arismg under M related to thw Agreement. except as otherwise prowded for in this Agreement 



15. LIABILITY AND INDEMMmCA’IION 

15.1. Limltetios ofLhMlity 

THE PARTIES AGREE THAT THE EXPRESS REMEDIES AND MEASURES OF DAMAGES, 
INCLUDING WITHOUT LIMITATION DETERMINATION OF LIQUIDATED DAMAGES, PROVIDED 
FOR IN THIS AGREEMENT ARE REASONABLE AND SATISFY THE ESSENTIAL PURPOSES HEREOF 
FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS REMEDY OR MEASURE OF 
DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR MEASURE OF DAMAGES SHALL BE THE 
SOLE AND EXCLUSIVE REMEDY, THE OBLIGOR’S LIABILITY SHALL BE LIMITED AS SET FORTH 
IN SUCH PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE 
WAIVED IF NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY HEREIN PROVIDED, THE 
OBLIGORS LIABILITY SHALL BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT 
ACTUAL DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE W A N D  NEITHER PARTY NOR THEIR 
AFFILIATES SHALL BE I IABLE FOR CONSEQUENTIAL, NCIDENTAL, PUNITIVE, ExeMpLARY OR 
INDIRECT DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, EVEN IF 
SUCH DAMAGES ARE ALLOWED OR PROVIDED BY STATUTE, IN TORT OR CONTRACT, OR 
OTHERWISE TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HERELNDER ARE 
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE ACTUAL DAMAGES ARE DIFFICULT OR 
IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN ADEQUATE REMEDY IS 
INCONVENIENT AND THE LIQUIDATED DAMAGES DO NOT CONSTITUTE A PENALTY AND ARE 
A REASONABLE APPROXIMATION OF THE HARM OR LOSS 

EACH PARTY HERFBY IRREVOCABLY WAIVES. TO THE FULLEST EXTENT PERMITTED 
BY APPLICABLE LAW, ANY AND ALL RIOI~T TO nmi. BY JURY IN ANY LEGAL PROCEEDING 
ARISING OUT OF OR RELATING TO THIS AGKtEMtWT OR TIW TRANSACTIONS 
CONTEMPLATED BY THIS A G R E W N T  EACH PARTY FURl’IIER WAIVES ANY NOHT TO 
CONS6LIDATE ANY ACTION IN WHICH A JURY TRIAL IIAS BEFN WAIVED WllH ANY 0 W . R  
ACTION IN WHICH A JURY TRIAL CANNOT BE OR HAS NOT RFFN WAIVLU 

15.2. IndemnMutian 

Each Party (the “Indemnifying Party”) agrees to indemnify, defend and hold harmless the other Party, 
and e& of the other Party’s Atliliates, direcw, officers, employees, agents and permitted sssigm 

I (ooUectively, the “Indemnified Party“), from and against any and all eleif~CC losses, liabilities, damages, 
judgments, awards, fines, penalties, mts and expnses (including reasonable attorneys’ fees and disbursemen@) 
directly in- in cormeotion with 01 directly arising from or ouf oe (i) any breach of representatiou or 
wmauty or failure to perform any uwenant or agreement in this A p m t  by said Party; (ii) any violation of 

1 applicable law, regulation or order by said Party: d o r  (iii) any &m&!aum ’ by a third party arising out of 
any act or omission by said Party. 

The Indemnified Party shall promptly notify the Indemnifying Patty of any claim or proceeding in 
respect of which it seeks to be indemnified. Such notice shall be given in writing 8s soon 89 reasonably 
practicable afier the Indemnified Party becomes aware of such claim n procding. Failure to give such notice 
shall not excuse an indemnification obligation exeept to the extent failure to provide notice adversely affects or 
prejudices the Indemnifying Party’s interests. The Indemnifying Party shall assume the defense thereof with 
counsel designated by the Indemnifyink Party: provided, however, that if the defcndnnts in any Suoh auiou 
include both the Indemnified Party and the Indenmifying Party and the M e d e d  Party reasonably concludes 
that in the context of such indemnification there may he legal defenses available to it that are different G m  or 
additional to, or inconsistent with, those wailahle to the Indemnifying Party, the Indemnified Party shall have 
the right to select and be represented by separate munsd; provided however, the foregoing shall not preclude 
the Indemnified Party fim othnwisc patieipating m any such proceeding at its own expense. If the 
Indcmaifying Party fails to sssume the defense of a o h ,  the indemnifieatiou of which is requind under this 
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Agreement, the Indemnified Party may, at the expense of the Indemnifying Party, contest, settle, or pay such 
claim; provided, however, that settlement or full payment of any such claim may be made only with the 
Indemnifying Party's mwnl or, absent such eonsent, mitten opinion of the Indemnified Party's counsel that 
such claim is meritorious or wmants settlemml 

All indemnity rights shall survive the expiration or any sooner termination of this Agreement in full for 
a period of twenty-four (24) months after the expiration date 01 effective date of such termination. 

16. RESOLUTION OF DISPUTES 

16.1. Notice of Dispute 

In the event that any dispute (including payment dispute), controversy or claim arising out of n relating 
to this Agreement or the breach, termination or validily t h m f  should arise between the Parties (a "Dispute"), 
the Party wishing lo  declm a Diqpule shall &liver to the other Party a mitten notice identifying the disputed 
issue. 

16.2. Reaolution by Parties 

Following delivwy and receipt of a notice of Dispute, executives of both Parties shall meet at a mutually 
acceptable lime and place within ten (10) Business Days after receipt of such notice and themafter as often as 
they reasonably deem necesssry, to exchange relevant informstion and io attempt to resolve the Dispute. In 
such meetings and exchanges, a Party shall have the right to designate as confidential any information that such 
Paty offers. If the matter has not beem resolved in the aforementioned manner within thirty (30) Days of the 
dispulbg Party's notice having been issued, n if the Parties fail io meel within ten (IO) Business Days as 
required above, either Party may initiate binding arbiuation in St. Petmbur& Florida, as hereafter provided 
The b indi i  arbitralion proceeding shall be conducted in accordance with the then cm?ent Amrican Arbitration 
Association's rAAA*) Large, Complex Commercial Rules n other mutually agned upon pmedures. 

17. TERlCWATION AND DEFAULT PROVlSlONS 

17.1. Evcnb ofDdault 

Fvcatr ofD- . An "Event of Defaull" shall man, with respect to a Party (such Party, the 
"Defaulting Party"), the OcEwellce of any one n more of the following: 

a) The failure to make, when due, any payment required pursuant to this Agreement if such failure is not 
remedied within twenty-five (25) Business Days after the Defaulting Party's w e p t  of wriam notice; 

b) Any representation or mmty made by such Party herein is false or misleading in any material respect 
when made or when deemed ma& or repeated; 

c) Except to the extent constituting a separate Event of Default 01 if the failure is excused by Force ym Or as LWOvided for under 17.h) ab0 ve as re- under 
-grsmm& the failure to perform any sipoifioant n material covensnt or obligetian set forth in this 
Agreement if such failure is not remedied within thirty (30) days &er the Defaulting Pany's reeeipt of 
written notice; 

I 
d) Such Party h e m e s  Bankrupt; 

e) 

0 

The Party transfers or assigm 01 otherwise conveys any of its rights or obligations under this 
Agreement to another Person in violation of the terms and conditions of this Agreement; 
Seller consolidates or amalgamates with, or merges with or into, or transfers all or substantially all of 
its assem to, a w t h ~  entity an4 at the time of such consolidation, amalgamation, merger or transfer, (i) 
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17.2.1 immediatelv terminate this Contract. without oenaltv or further oblieation. by 
written notice lo the Defaultine Partv. and offset aeainst anv oavment(sl due 
from non-Defaultine Partv to the Defaultine Partv. any monies otherwise due 
from the Defaultine Partv to the non-Defaultine Partv: 

exercise anv other remedv[ies) which mav be available to the non-Defaulting 
Pam at law or in eauitv. 

17.22 

Termination shall not affect the liabilitv of either Partv for obligations arisine orior to such- ----.* kIm un: 0.9, rn lin: , 
termination or for damaees. if any. resultine from anv breach of this Contract. 

173 Other Rigat8 and Remcdln 

Upon the breach by either Party hereto of any obligation, covennut or wananty hereunder, the Party 
damaged by any such Event of Default may in its sole -on, io addition to exercising my other remedies 
provided for hereunder, proceed in acoadance with Section 16 to pnnact and enforce its rights, to recover any 
damsges to which it may be entitled (including all costs and expenses reasonably incuned in the exercise of its 
r d y ) .  

18. MISCELLANEOUS PROVISIONS 

WKM8.1. Confidentiality 

Protected Infonnati~. Except as otherwise sct fo!th in this Agreement, neither Party shall publish, 
disclose, or othawise divulge any term or condition of this Agreement and, without limitation, any iofomation 
relating to any trsnsaclion or dcaunmts exchanged between the P a i e s  in coonection with this Agreement (such 
infomion, the “Protected Informstion”) to a third person (other than the Party’s employees, AEIiates, lenders, 
counsel, accountants or advisors who have a need to know such informatiou and have agreed to keep such terms 
confidential), at MY tims during or for two (2) years after the expiration or early termination of this Agreement, 
without the other Party’s prior milten consent. Each Party shall be entitled to all remedies available at law or in 
equiIy (including but not limited to specific performance a d o r  injunctive relie0 to enforce, or seek relief in 
connection with, this confdentiality obligation. 

Non-Confidential -. The following shall not be considered Protected Information, and receiving 
Party shall not be limited in the use or disclosure of the following information: (a) information which is or 
becomes pa l  of the public domain lhrough no act or omission of receiving Paay; (b) information which 
demonslrably was h w n  or was io the possession of receiving Party without obligation to maintain 
confidentiality prim to the Effective Date of this Agreemcnt; (c) information which is subsequently rightly 
received by receiving Party from a third party who is not bound to mainrain such information as contidentie (d) 
in fomion independently developed by the receiving Party without reference to the Protected Infomation 
received under this Agrement; and/or, (e) information required to be disclosed by Buyer for its compliance 
obligations to the Commission and/or pursuant to the Act. Furlher, notwithstauding anything to the contray, 
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either Party may disclose to the public and third parties, at my time and from time-to-time, the following 
information in cannection with the Parties’ respective mewable energy business opermions and management, 
technical evaluation, educational, public relations, and promotional programs: the name of the Parties and the 
fad the Parties have entered into this Agreement for the sale and purchase of renewable power generated by the 
Facility, a description of the type of renewable amgy technolow used at the Facility, the Cupacity of the 
Facility, and the amount of Energy “hlally generated by the Facility and/or delivered to Buyer. 

the Protected Informatiion, including all copies, or (ii) destroy the Protectbd Information, M o d @  all copies, 
and pnsent written assunvlces of the destruotion to didosing Party. Notwithstanding the foregoing, both 
Panies acknowledge that Pmtected Information trausfemd and maintained electrnnically (including e-mails) 
may be automatically arohived and stored by Receiving Party on electronic devices, magnetic tape, or other 
media for the purpose of restoring data in the event of a system failure (collectively, “Back-Up Tapes”). 
Notwithstanding the terms of this Agreement, in no event shall Receiving Party be required to destroy Protected 
Infonnation stored on Back-up Tapcs; provided, b o r n ,  any Protected Infmmation not returned or destroyed 
pumanI to this Section shall be kept conMmtial for the duration of its existence. Furthermore, the Parties 
agree that receiving party may retain one (1) cupy of such Protected Information in receiving Party’s fdes for 
audit and compliance pwpo~cs for the duntion of its existence; provided, however, such Protected Information 
shall be kept wnfidential for the duration of its existence in accordance with the terms of this Agreement. 

Roauimd Disdw. Notwithstand@ the wnfidentiality requiements set forth herein, a Party may, 
subject to the limitstions set forth herein, disclose Pmtected Information to comply with the Act, any other 
applicable Requirement of Law, M any exchange, wntml area or independent system operator d e ,  in respawe 
to a court adcr, in connection with any court or regulmory proceeding, or as otherwise required by any 
Requirement of Law. Such disclosure shall not tem~mnte the obligations of confidentiality unless the Protected 
Information thereufier falls within one of the exclusions of this Agrraaent. To the extent the disclosure of 
Protected Information is requested or compelled BS set furth above, the receiving Party agrees to give disclosing 
Party reaponable notice of any discovery request or order, subpoma, or other legal process requiring disclosure 
of any Confidential Information. Such notice by the receiving Party shall give disclosing Party an opporlunity, 
at disclosing Party’s discretion and sole cost, to seek a protective order or similar relief If such protective order 
or other appropriate remedy is not sought aad obtained within at least thirty (30) days of receiving Party’s 
notice, receiving Party shell disclose only that portion of the Protected Information that is required or necessary 
in the opinion of receiving Perty’s legal wunsel; provided, howevn, nceiviq Party shall use reasonable effnis 
to obtain assurances that confidential tleatment will be aaorded to any Confidential Information so disclosed. 

Bkm of conf idential Information . U p o ~  request of disclosing Party, receiving Party shall either (i) rem 
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18i3i18.2. NnHcrr 

All notices or other communications 10 be given or made hereunder shall he in writing, shall be 
addressed for the attention of the Persons indicated below, and shall be delivered pasonally or 
sent by a nationally recognized ovem@u courier service or facsimile. The addresses of the 
Parties and their respeaive facsimile numbers shall be: 

(a) 

If to Buyer: 

with a copy to: 

If to Seller: 

with a copy to: 

P r o p s  Energy Florida, Jnc. 
299 First Avenue North, PEF155 
St. Petersburg, Florida 33701 
AVn: Cogenmtion Manager 
Telephone: (727) 820-4597 
Facsimile: (727) 8204598, 

P r o p s  Energy Florida, Inc. 
299 First A w e  North, PEF 151 
St. Petersbur& Florida 33701 
Ann: E%pa+emal Counsel 
Telephone: (727 820-5587 
Facsimile: (727) 820-4598, 

Hathaway Renewable Enugy, Inc 
45 Franks Road 
Leo- Tennessee 38468 
AVn:Kevin Hathaway 
Telephone: (931) 852-4060 
Facsimile: (931) 8524160 

Hathaway Renewable Energy, Inc. 
P.O. Box 356 
Leoma, Tmnessee 38468 
Arm: Laura Hathaway 
Telephone: (931) 852-4060 
Facsimile: (931) 852-4160 

Except as otherwise expressly provided in this Agreement, all noticm shall be deemed to be delivered 
(i) when delivered by hand or by omnight d e r ,  or (ii) if received during business,hours on a Business Day 
for the receiving Party, when transmined by facsimile to the receiving Party’s facsimile number and, if received 
after business hours or on a Day that is not a Business Day for the rewiving Party, on the receiving Party’s first 
Business Day foUo- the date transmitted by facsimile to the receiving Party’s facsimile number. Any notice 
given by facsimile shall be cootimed in writin& delivered pasonally or sent hy corhier, but the failure to so 
confirm shall not void or invalidate the original notice if it is in fact received by the Party to whom it is 
addressed. 

(b) Either Party may by wntten notice change the address, addressee and/or facsimile number to 
which such notiw and communications to it are to be delivered or mailed. 



484J8.3. Waiver 

No waiver by either Party of any default by the other Party in the performance of any of the 
provisions of this Agrmmant shnU operate or be construed as a waiver of any other m further 
default m defaults whether of a like or different character nor shall it be effeaiw unless in 
Writing duly executed by a duly authorizd repmntative of such Party. 

Nuther the Mure by a Patty to insist on any occasion upon the performanw of the terms, 
wnditions and provisions of this Agreemmt MI time or other indulgence granted by one Party 
to the other shsll act 85 a waiver of such k a c h  nor as an acceptance of any variation m 85 tbe 
relinquishment of any such right 01 any other right hereunder. 

48M8.4. Relmtionsbipofibt Parties 

1 
(a) 

I 

@) 

lnoteoutln ' g this Agrsumnt, Buyer does not, MI should it be wnstrusd to, extend its oredit or financial 
suppnt for the benefit of any third palies lending m m ~ y  to or having other h'ansactlo ' IIS with Sella or any 
assignee of this Agrrcmeot, nor does it ereate any thhd pany beneficiary rights with,respeot thereto. Nothing 
con!nined in this Agwment shall be wmtrued to create an association, trust, parhemhip, or joint venhye 
between the Parties. 

I uh6i18.5. No Third Parties 

Other than as specified in the assignment provisions contained in Section 18.%belolu, this Agreement 
is intended solcly for the benefit of the Parties and nothing in this Agreement shall be construed as mating my 
duty to, s t a n d 4  of can with refercnoe to, or any liability to, m conferring any right of suit or action on any 
person not a Party mthis Agrement. 

HM;18.6. Further Assunnces I 
If, a h r  the execuQon hersof, 11 should prove necessary and proper to execute my addlQonal documents 

or to take further mon to cffeclume the tntenr of thw Agncmnt, the Pmes  agree to take such amon so long 
as 11 IS reasonable 

W l S . 7 .  Auigamemt and Secority 

N n k  Party shall have the nght to assign 119 obllgaaons, benefits, and duQen whut the wntlen 
crmsenr of the Mhn Pmy. which shall not be unreasonably wthhcld M delayed, pronded, however, IM Seller 
m y  pledge 119 lmaests haem m favor of any Fmanclng Pames who are parties to the Fmanclng Documents 

I 

ulipi18.8. Choke of Law and Venue. I 

I 

This Agreement shall be governed by and wnstrued in accordance with the laws of the Sfate of Florida, 
without referwe to its wnflict of laws d e s  M any principles that would trigger the application of any other 
law. Any action brought pursuant to this Agreement shall be brought in Pinellas County, Florida. 

~ ~ S c v e n b i l i i y  

If any term or provision of this Agreement should be held by any wun or other authority of competent 
jurisdiction to be invalid, void, or UmnfmceabIe, the nmaindrr of this Agreement wiU remain in full force and 
effect and will in no way be advefsely affected; provided, howewr, that the s e v e m  of such term or orovision 
does OM render the performance of a Pmiy's material obligatiom impracticable or impossible. 

1 
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This Agreement may be amended only by written agreemsnt among the Parties. 

4 8 & & ~ C o u a t e r p . . r b  

This Agreement may be exeeuted in two (2) or more COunhrpaRF, all of which will be Mnsidekd one 
and the same Agreement and each of which will be deemed an original. 

I 
I +W&&Eatii Agreement 

(a) This Agrerment is intended by the Parties 85 the final expression of their 
agreement, is intended also RS a complete and exhaustive statement of their agreement with 
respeet to the subject matter wntnined here& and supersedes any previous Bgnements n 
understandings between the Parties 



IN WITNESS WHEREOF, the Parties haw executed and delivered this Agrement BS of the date first 
abwe written 

FLORIDA POWER CORPORATION d/b/a 
PROGRESS ENERGY FLORIDA, INC., a 
F W a  carporaticu~ 

By: 
N W :  
Title: 

HATBAWAY RENEWABLE ENERGY, INC., 
a Tcnnwur Corporation qnalified io Florida 

Name: Kevin W. Hathaway 
Title: President 

............ .................................... 

..................................................................................................... 

.................................................................. 



APPENDIX I 

FACILITY CONFIGURATION 



APPENDJX 2 

MONTHLY CAPACITY PAYMENT CALCULATION 

A. Afler six months Of operatio0 fiom the Capacity Commencement Date, in the event that the 
Annual Capacity Billing Factor ("ACBF"), as defmed below, is less than or equal to 74%. then 
no Monthly capacity Papent  shall be due. That is: 

MCP = 0 

B. In the event that the ACBF is greata than 74% but less than 94%. then the Monthly Capacity 
Payment shall be calculated by using the following fmula :  

I MCP = 

C. In the event that the ACBF is equal to or m e r  than 94%, then the Monthly Capacity Payment 
shall be caldated by using the following fmula :  

Where: 

cc = Committed Cupacily in kW. 

ACBF = Annual Capacity Biuing Factor. This 12 month mlling average shall 
be defined as the Energy achlauy received by Buyer for the 12 
oonoeeutive months preceding the date of calculation excluding any 
Energy teceived during a Force Majeure Event in which the 
Committed Capacity is temporarily set equal to 0 kW, divided by the 
produd of the Committed Capacity and the number of hours in the 
12 Mlsecutive mouths preceding the date of calculation excluding 
the hours during a Force Majeure Event in which the Committed 
Capacity is remporarily set equal to 0 kW. If a Force Majeure Event 
occurs duting the 12 consecutive months preceding the date of 
calculation in which the Committed Capacity is temporarily set to a 
value greater than 0 kW then the 12 m t h  d i n g  avenge will be 
p r o d  accordingly. During the first 12 c d v e  Monthly 
Billing Periods commencing with the first Monthly Billing Period in 
which Capacity payments we to be made. the calculation of 
12-month rolling a w e  Annual Capacity Billing Factor shall be 
perfomed as follows (a) during the first Monthly Siuing Period, the 
Annual Capacity Billing Factor shall be equal to the Monthly 
Capacity Factor; @)thereafter, the calculation of the Annual 
Capacity Billing Factor shall be computed by Energy actually 
received by Buyer for the number of full consecutive months 
preceding the date of calculation excluding any Energy received 
during a Force Majeure Event in which the Committed Capscity is 
tCrnpaarily set equal to 0 kW, divided by the product of the 
committed Capacity and the number of horn in the number of lid1 
Mnsecutive months preceding the date of cddat ion excluding the 
hours during a Force Majeure Event in which the Committed 

*2 



Capacity is VmpOranly set equal to 0 kW. If a Force Majeure Event 
occm during thc months prexdmg the dale of calculation in which 
thc Committed Capacity is temporanly sct to a value grmn than 0 
kW then the I2 month rolling average uill be prolated accordinsly. 
This calculation shall be performed at the end o f  each Monthly 
Bllling Period until enough Monthly Billing Periods have elapsed to 
calculate 8 tmc I Z - m t h  rolltug avnage Annual Capacity Billing 
Faclrn. 

MCF = Monthly Capacity Factor. 'lbc total hcrgy received dunng the 
Monthly Billing M o d  for which the calculation is made, dividcd by 
the product ofthc Committed Capacity and the tolal h o w  during the 
Monthly Billing Pcnod. 

The period beginning at 12.00.00 am on the first calendar day o f  
each Month and ending at 1ZOU:OO a.m. on the first calendar day o f  
ulc next auaceding Month, exccpt that the initial Monthly Billmg 
Period shsll consist of the period beginning 12.01 am., on the 
Capaclty Commmcemcnt Date and ending at 12:OO:OO am. on the 
t int day ofthe next succeeding Month. 

Momhly 
Billing 
PCIiod 

- 

. .  
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AVOIDED UNIT NORMAL CAPACITY PAYMENT RATE 

[YEAR /BASE CAPACITY RATE (S/kW-I 



APPENDIX 

SELLER’S CORPORATE INFORMATION 

Hatbaway Renewabk Energy, h e .  

Physical Address: 

Phone: 

Fax: 
Email: 

Mailing Addreas: 

Stste oflnrorpontinn: 

QoaWed in Florida: 

EIN 
DUNS: 
CAGE Code: 

CCR Regktntion: 
NAICS: 

SIC: 

45 Franks Road 

Leama, Lawrence County, Tennessee 38468 

(931) 231-5450 
(931) 852-4160 

halhawaykw@msn.com 

Tax Year: IOCTto3OSEP 



ATTACHMENT C 

Hathaway Contract #2 

Updated Exhibit 6 to petition & 
Data Request Responses 



Exhibit B 

Note: This table has been updated due to the inadvertent inclusion of carbon costs which were 
included in the original forecast of As-Available pricing. 



Staff Data Request #1 

Note: This table has been updated due to the inadvertent inclusion of carbon costs which were 
included in the original forecast of As-Available pricing. 



Staff Data Request #I 

Amended Response to Question #13 

Note: This table has been updoted due to the inadvertent inclusion of carbon costs which were 
included in the origin01 forecast of As-Availoble pricing. 



Staff Data Request #1 

Amended Response to Question #16 

I2010 IOYSP (without carbon) I 2009 10 YSP I 
Deliwred As-Available Deliwred As-Available 

$IMMBtu $/MWh $/MMBtu $/MWh 
2013 $ 866 $ 5551 $11 70 $83 56 

Gas Energy Gas Energy 

2014 $ 
2015 $ 
2016 $ 
2017 $ 
2018 $ 
2019 $ 
2020 $ 
2021 $ 
2022 $ 
2023 $ 
2024 $ 
2025 $ 
2026 $ 
2027 $ 
2028 $ 
2029 $ 
2030 $ 
2031 $ 
2032 $ 
2033 $ 
2034 $ 
2035 $ 
2036 $ 
2037 $ 
2038 $ 

9.19 $ 
9.71 $ 

10.34 $ 
10.96 $ 
11.48 $ 
12.00 $ 
12.41 $ 
12.82 $ 
13.24 $ 
13.65 $ 
14.06 $ 
14.48 $ 
14.86 $ 
15.26 $ 
15.67 $ 
16.10 $ 
16.53 $ 
16.98 $ 
17.45 $ 
17.92 $ 
18.41 $ 
18.92 $ 
19.44 $ 
19.98 $ 
20.53 $ 

58.63 
67.17 
68.31 
73.55 
77.25 
71.94 
68.15 
67.70 
69.14 
70.53 
79.06 
81.47 
81.85 
90.19 
87.83 
89.46 
92.14 
94.91 
97.76 

100.69 
103.71 
106.82 
110.03 
113.33 
116.73 

$11.78 $82.04 
$11.92 $85.10 
$12.22 $79.29 
$12.52 $72.06 
$12.86 $72.30 
$12.96 $73.35 
$13.16 $74.95 
$13.32 $79.00 
$13.56 $81.71 
$13.88 $85.50 
$14.21 $83.52 
$14.56 $88.39 
$14.91 $91.56 
$15.18 $97.28 
$15.54 $97.26 
$15.85 $99.45 
$16.17 $101.69 
$16.50 $103.97 
$16.83 $1 06.31 
$17.17 $108.70 
$17.52 $111 . I5  
$17.88 $113.65 
$18.25 $116.21 
$18.62 $118.82 
$19.00 $121.50 

- Note: This table has been updated due to the inodvertent inclusion of carbon costs which were 
included in the original forecast of As-Available pricing. 



Staff Data Request #1 

.($OOO) Base - As filedr +I 5% -15% 
Contract 1 $ 119,586 $ 134,443 $ 104,729 
Contract 2 $ 118,400 $ 133,067 $ 103,733 
Contract 3 $ 117,757 $ 132,321 $ 103,192 

Amended Response to Question #20 

NPV of Payments to Hathaway Biomass with Sensitivities 

Note: This table has been updoted due to the inadvertent inclusion of carbon costs which were 
included in the original forecost of As-Avoiloble pricing. 





Staff Data Request #2 

Amended Response to Question #12 

Hathaway Biomass Contract 2 
2019CC with 2O~StandardOfferEnergyCorts 

PV Date 11/30/10 
Discount Rate 6.75% 

2012 
2013 
2014 
2015 

5 - $  - $  - $  - 0.902 

$ - $ 1,254 $ 1,254 $ 1,254 0.845 
$ - $ 7,891 $ 7,891 $ 9,145 0.791 
$ - $ 9,043 $ 9,043 $ 18,187 0.741 

~ 

2016 ~~ $ - $ 9,2161 $ 9,216 $ -27,403 0694 
2017 $ - $ 9,903 I $ 9,903 $ 37,306 0650 
2018 $ - $ 10,400 I $ 10,400 $ 47,706 0609 
2019 
2020 
2021 

(2022 1 1,980 1 $ 9 3 2  1 $ 11,282 1 $ 91,888 1 0.4691 

$ 1,085 I $ 9,677 I $ 10,762 I $ 58,469 I 0.571 
$ 1,896 I $ 9,190 I $ 11,086 I $ 69,554 I 0.535 
$ 1,944 I $ 9.108 I $ 11,052 I $ 80,606 I 0.501 

2023 
2024 
2025 
12026 I $ 2,136 I $ 11,011 I $ 13,147 I $ 142,317 I 0.361) 

~ 

$ 2.016 I $ 9,489 $ 11,505 I $ 103,393 I 0440 
$ 2,052 I $ 10,664 $ 12,716 I $ 116,109 I 0412 
$ 2,100 I $ 10,961 $ 13,061 I $ 129,170 I 0386 

~ 

n 8 4  I $ ll,aT 14,072 I $ 156,389 0 338 2027 
2028 1 $ 2,232 I $ 11,724 1 $ 13,956 1 $ 170,345 0317 
2029 I $ 2,268 I $ 11,885 I $ 14,153 I $ 184,497 0297 

_____ 

2030 
2031 
2032 
2033 

I2034 I S 2,508 1 $ 13,756 1 $ 16,264 I $ 261,515 1 0.2141 

$ 2,316 $ 12,235 $ 14,551 $ 199,049 0.278 
$ 2,364 $ 12.M11 $ 14,965 $ 214,014 0.261 
$ 2,412 $ 13,007 $ 15,419 $ 229,433 0.244 
$ 2,460 $ 13,358 $ 15,818 $ 245,251 0.229 

2035 
2036 
2037 
2038 

~~ 

Total I S 44.037 I S 284.647 rS328.684 I 
NPV 20lO$l S 13,762 1 S 106,876 [ $120,638 I I 

$ 2,556 $ 14,165 $ 16,721 $ 278,236 0.201 
$ 2,604 $ 14,621 $ 17,225 $ 295,461 0.188 
$ 2,664 $ 15,018 $ 17,682 $ 313,143 0.176 
$ 2,260 $ 13,282 $ 15,542 $ 328,684 0.165 

Note: This table has been updated due to the inadvertent inclusion 
included in the original forecast of As-Available pricing. 

of carbon costs which were 



Staff Data Request #2 

Amended Response to  Question #13 

Hathaway Biomass Contract2 
2019 CC with ZOlOStandard Offer Energy Costs With 15% Increase in Energy Costs 

PV Date 11/30/10 

0.501 
0.469 

~ 

- . . .. 

0.176 
0.165 
- 
- 

Note: This table has been updated due to the inodvertent inclusion of carbon costs which were 
included in the original forecost ofAs-Available pricing. 



Staff Data Request #2 

Amended Response to Question #14 

Hathaway Biomass Contraa 2 
2019CCwith20lOStandardOfferEnergyCosts With15%Decreasein Energy 

PV Date 11/30/10 

'Costs 

Note: This table has been updated due to the inadvertent inclusion of carbon costs which were 
included in the original forecost of As-Available pricing. 



Staff Data Request #2 

Amended Response to Question #15 

011 
012 
013 

027 
028 

5 
5 
5 

5 
5 
s 1,24 i 1,254 

Hathaway Biomass Contract 2 
PEF'r 201OStandard Offer 

Note: This table has been updated due to the inadvertent inclusion of carbon costs which were 
included in the original forecast of As-Available pricing. 



Staff Data Request #2 

2015 I $  - I $ 10,399 
2016 I S  - I $ 10,599 
2017 I S  - I $ 11,388 

Amended Response to Question #16 

$ 10,399 $ 20,915 
$ 10,599 $ 31,514 
$ 11,388 $ 42,902 

Hathaway Biomass Contract 2 
PEF's ZOlOStandard OfferWith 15% Increase in Energy Costs 

2018 
2019 
2020 
2021 

2011 I S  
2012 I S  - 1 s  - I $  - I $  
2013 I s  - 1 s  1,4421s 1,4421s 1,442 

$ 677 $ 11,960 $ 12,637 $ 55,540 
$ 1,195 $ 11,129 $ 12,324 $ 67,864 
$ 1,230 $ 10,568 $ 11,799 $ 79,663 
$ 1,267 $ 10,474 $ 11,741 $ 91,403 

12014 I S  - I $ 9,074 I $ 9,074 I $ 10,516 I 

2026 I $ 1,464 I $ 12,663 
2027 I $ 1,507 I $ 13,955 
2028 I $ 1,552 I $ 13,625 

$ 14,127 $ 157,459 
$ 15,462 $ 172,921 
$ 15,177 $ 188,098 

2022 I $ 1,304 I $ 10,697 I $ 12,001 I $ 103,404 
2023 I $ 1,342 I $ 10,912 I $ 12,254 1 $ 115,659 
2024 I $ 1,382 I $ 12,264 I $ 13,646 I $ 129,304 
12025 I $ 1,422 I $ 12,605 I $ 14,028 I $ 143,332 I 

2038 I $ 1,730 I $ 15,539 I $ 17,269 I $ 362,183 

NPV 2010$ I $ 8,344 I $ 104,879 I $ 113,223 I 
Total I s 32,265 I z 329,918 r s  362,183 I 

Note: This toble has been updated due to the inadvertent inclusion of corbon costs which were 
included in the original forecost of As-Available pricing. 



Staff Data Request #2 

Amended Response to Question #17 

Hathaway Biomass Contract 2 
PEF'r ZOlOStandard Offer With 15% Decrease in Energy Costs 

Avoided 

Units 

031 
032 

$ 2.011 
$ 1,73( 

Note: This table has been updated due to the inadvertent inclusion of carbon costs which were 
included in the original forecost of As-Avoiloble pricing. 



Staff Data Request #2 

Amended Response to Question #18 

r r 
$33 (7) (8) (9) (10) 

(7) +(E) 
Contract 

Contract Contract Energy & ContraCt 
Energy Capacity Capacity Cumulative 

Payments Payments Payments payments 

Units $ s $ $ 
Year 

Hathaway Biomass Contract 2 
PEF's 2010Standard Offer 

2010 
2011 
2012 

$ - I $  - I $  - $  
$ - I $  - I $  - $  
$ - I $  - I $  - $  

2033 I $ 13,539 I $ 3,756 
2034 I $ 13,946 I $ 3,902 
2035 I $ 14,365 I $ 4,053 

2013 I $ 1,254 I $ - I $ 1,254 I $ 1,254 
2014 I s 7,891 I $ 1,069 I $ 8,959 I $ 10,214 

$ 17,295 $ 267,920 
$ 17,848 $ 285,768 
$ 18,417 $ 304,185 

2015 I $ 9.043 I $ 1,902 I $ 10,945 I $ 21,159 
2016 I $ 9.216 I $ 1,975 1 $ 11,192 I $ 32,350 

2020 

2022 I $ 9.302 I $ 2,477 I $ 11,778 I $ 103,480 
2023 I $ 9,489 I $ 2,572 I $ 12,060 I $ 115.541 
2024 I $ 10,664 I $ 2,671 I $ 13,335 I $ 128,876 
2025 I $ 10,961 I $ 2,774 I $ 13,735 I $ 142,611 

2031 1 $ 12,764 I $ 3,482 I $ 16,246 I $ 233,829 
2032 I $ 13,179 I $ 3,616 I $ 16,795 I $ 250,625 

Note: This table has been updated due to the inadvertent inclusion of carbon costs which were 
included in the original forecast of As-Available pricing. 
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Amended Response to Question #19 

2037 
2038 
Total 
NPV2OlOS 

$ 17,524 $ 4,373 $ 21,897 $ 383,843 
$ 15,539 $ 3,786 $ 19,325 $ 403,169 
$ 329,918 $ 73.251 '$ 403,169 
$ 104,879 $ 21,645 $ 126,524 



Staff Data Request #2 

Amended Response to Question #20 

Hathaway Biomass Contract 2 
PEF's ZOlOStandard Offer With 15% Decrease in Energy Costs 

Note: This table hos been updated due to the inadvertent inclusion of carbon costs which were 
included in the origin01 forecast of As-Available pricing. 


