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BEFORE THE f LORIDA PUBLIC SERVICE COMMI SS ION 

In re: Inves tigat ion i nto t he effect 
of the 1986 Federal Tax Refo r m f o r 
1988 

DOCKET NO. 871206- PU 
ORDER 1'10 . 20799 
ISSUED: 2- 23- 89 

ORDER Cmi ?ELLING PRODUCTI ON Of 
·ncUMENTS FOR INSPECTION 

On : c b.! r 20. :ne Of u c e o t Lhe Public Co unse l 
( OPC ) ser ·:ed tts f- - - ~ ~ .Set. o f Requests f o r Production of 
Documents (the Reque ;) ' n GTE Florida Inc o t oo r ated (GTEFL). 
I n surr.!"a ry . t he Re; ..:<! st. .; seek d o cument s : (1 ) shown t ·? 
Cor..missioners or Commissio n s taff members c oncet ntng this 
d o .:ket (First Reques t ); ( 2 ) i ndicat ing CTEF'L ' s cur r~nt c os t of 
e quity ( Second Request ) ; ( 3 ) eva l u ating or discuss ing 
Commi ssio n Rule 25 - 14.003, Florida Admini strJtlve Code (Thi r d 
Request); and (4} projecting o r e ·1aluatinq earntngs , retu rn o n 
equ1ty o r return o n rate b a se during 1988 or 1989 ( Fourth 
Request). 

On December 9 , 1988 . GTEFL filed a Response and Objections 
t o the Requests (the Objectio ns). GTEFL asserts f our general 
object ions to OPC ' s discovery request . Wi th respect to the 
d ocuments sought , the Ob jection s a l lege t hat t hese documents 
are ei ther p rivileged o r proprietary . The Objecti o n s complain 

I 

that the Requests are overb r oad and seek material that i s 
neither discoverable nor r elevant . In addt tion t o these 
general objections, the Objections claim Lhat 0 TEFL has no 
d ocuments responsive to the Firs t Request and wi ll provide 
documents s ou ght by the Third Request. GTEFL offers to pro duce I 
summary i nformation for 1988 and 1989 that is t esponsive to the 
Fo ur t h Request but o bjects to producing d ocuments respo n s i ve to 
the Second and Fou rth Reques ts on grounds t hat they are neither 
relevant no r re l ated t o the issues i n t h i s proceeo tng. 

On December 13, 1989 , OPC fi l ed a Mo ti o n to Compel , 
Request for Hearing and Request fo r In Camera Inspect ion of 
Do c uments (Motio n t o Compe l). With r espec· to GTEFL ' s 
alleg a tion that d ocuments s ought by OPC are priv i l eged, OPC 
complains that GTEFL has failed to identi f y t hese do~urue nts and 
t o fu rnish specif i c info rmation about them, inc lud.ng Lhe basis 
upo n wh i ch privilege is asser t ed . OPC po ints ou t that not a ll 
communication s between l awyers and clien t s arc prtvileged . O?C 
r eques ts that either the object i o n of priv i l ege be stri k en by 
t h e Co~T.ission o r that GTEFL be o r d e r ed to pro duce the subject 
documen ts f o r an in camera i nspection oy t he Cormuss i o n t o 
determine the va lidity of GTEfL ' s c l aim. 

Concerning GTE:'L ' s objecti o n t hat the ma te r1al s ought is 
propr ietary, the Mot i o n t o Compel states that GTEFL has 
di s regarded Commi s s ion Rule 25 - 22.00 6 , flor ida Administ rat i ve 
Code ( the Confidentiality Ru le). t hrough fail i ng t o fi l e for a 
protect ive order. Acco rdingly . OPC belie·1es t ha t GTEfL h as 
w<uved its right t o o bjec t to the Request s . Assum1 ng that no 
waiver has occurred, OPC charges that GTEFL has fa iled t o 
provide the detailed justifica ti o n r equ i red by the 
Confidentiality Rule. for these reasons . OPC ask s that GTEZL 
be c ompelled to pro duce the do cuments fo r which i t c l aims 
confidentia l ity. 
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Based upon a lac k of specific ity, GTEfL ' s general 
o b jection. that the Requests are o ve r broad should be striken , in 
OPC's opinio n. Si mi la r ly . OPC urges the Corrunission to strike 
GTEFL ' s general object1o n : hH the Requests a r e no t reasonab l y 
calculated to lead : o the discovery of admissible ev idence or 
re l evant . 

On December 7 7, 1388 . GTEFL fil ed a kespon s e t o OPC's 
Motion t o Compel (the Response ) r equesti ng ~hat OPC 's pleadt ng 
be den ied. The Respon se argues tha t , 1n general. eve~y 
document in the possess i on of GTEfL is covered by the Requests 
and that, in one i nstance . the Requests se~k volum inous 
documents •.-~ h i ch ace spread t h r oughou t i ts se r vtc e territory . 
GTEfL charges that OPC has failed to meet i ts burden oF showing 
the requested material's relevancy t o the subject mJtter of 
this proceeding. The Re spo nse states that GTEFL ha s r aised its 
genera l o bjections 1n o rde: to foreclose any al l ega tion that 
t he c ompany has wai ved it"i r fght to obj ect t hrough produc i ng 
the documen ts in r espon se t o the Second and Fourr: h Requests as 
a me ans o f expediting the p r oceedi ng. The Response defends 
GTC:FL ' s emplo yment o f an o b j ection t o discovery as an 
approp riate substitute fo r a motion f o r pro tec:ive orde r which 
has been sanctio ned by the courts and accepted by the 
Commissi o n. 

GTEFL believes t hat the first and Thi rd Reques ts have been 
satisfied. With reg ard to the Second and Fourth Rec;uests. the 
Response alleges t hat documents pertaining to re turn on equity 
and earnings are irrelevant to this proceedi ng. In GTEFL ' s 
view, the subj ec t matter of this proceed ing is tax savings 
associated with the Ta x Refo rm Ac t of 1986 , no t the settlement 
o f fer made by the c ompany in this docket propos ing a return o n 
equity for 1988. l1o reover, the c ompany a l ieges that it has 
disposed of the 1988 tax savings associated with the Tax Reform 
Act of 1986 and is committed to do s o for 1989 tax savings. As 
a result, the Response argues that the Se~ond · and fou rth 
Requests seek return-on-equity and earnings d ocuments that are 
irrelevant to this proceeding. 

The Response fu rther charges that the f our t h Request is 
•overbroad, burdensome , opp ressive, vague. Jmbi guous. and 
imprec i se· because it seeks every GTEfL do cumen t relat ing to 
projectio ns or evalua t i ons of earnings , r eturn o n equity o r 
return on rate base in 1988 and 1989. GTEfL complains t hat O?C 
submitted a reques t simi l a c t o the Four t h Requ~st in a 
diffe re~t docket which t ook the company three weeks to s atisfy 
by producing some 2<l 1 inea r f eet o f d ocuments containing over 
25.000 pages at a c c st o i mo re t han $12 .00 0 . Such discovery 
abuse should not be condoned by the Commi s sion, acco rding to 
GTEFL. 

The balance o f t he Response deals with problems that GTEFL 
perceives to be attendant t o cur r ent discover y procedures. 
Because of the d ifficulty associ ated wi t h t he handling of 
confidential material, the Response charges that GTEFL must not 
respond to irre levant requests and thus disco~ery will be 
slowed down. According ly, the company requests that ne•.-1 
discovery procedures be pu t into place to gove rn th i s docket . 
Specifically, the Response asks that mate(ia l s sought t o be 
discovered by OPC be permitted t o stay •.-~ic hin GTEFL's 
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possession wit h access being afforded to OPC by the company. 
Unde r p rocedures proposed in the Respo nse . GTEFL would make the 
requested docurr.ents available t o OPC in the company ' s offices 
in T3llahassee under reasonable conditi o ns. 

This cont rasts with cu rrent oractice where the rr.ateri al is 
filed Hith the Cor.-r.tission alonq with a request for ccntidential 
specification t hat leads tc a ruling even thoug h the documents 
~ay never be intcod~ced into evidence ar a hcar1ng . The 
Response points out that the re is no r equi re1:1ent that the 
r equested documents be filed wi th the Commission; indeed. Rule · 
1. 350 of t he flonda Rules o f Chi l P r ocedure provides that 
documents sought to be d i scovered need not be filed ~nth the 
C0urt. In GTEFL ' s opi nio n, t he pract i ce of filing documents 
with the Commission i u order to gain confidentia l 
cl assifica t ion for t hem has led to t he needless eftort o f 
classifying documents t hat are not needed for l i tigation. If 
GTEFL ' s pro posal is appro ved. 'the Commi ss i o n '..JOuld rule o n the 
confidentiality of only those documt:!nts that arc :;ubmitted in 
evidence and used as a basis fo r the Commission's deci ion: 
all other documents would remain in t he company's possess1on. 

GTEFL further p r oposes that , in rev1 e•..Jinq the requested 
docu::~ents. OPC be made suoj ec t to a blanket protect ive order 
granted by the Cor.m!ssion in accordance Wlth Rule 1.280 of the 
Florida Rules o f Civil Procedu re. To receive a blanket 
pcotecti•1e order. GTEFL would have the burden of ma k ing an 
in itial thresho l d snowing that the d ocume nts should remain 
c o nfidential. Under a b l anket protective order, the pa r ties 
and the Commission would be relieved of the requi rement that 
each document be examined o n a page-by-page basis to determine 
th~ material in each document which sho uld be kep t confidentia l . 

On ly after OPC has reviewed all documents that it seeks 
and selected those that it to~ishes to use at heari ng wi ll the 
Commi ssion be callE:d upo n . unde r GTEFL ' s plan, to· settle the 
controversy as to whether the se l ected documents s ho uld be 
specified confidential . In this way, GTEFL a r gues t hat it c a n 
comply with producLion requests whic h a r e unreas onably 
burdensome in an effo rt to aid the discovery process . Fi nally, 
GTEFL asserts that i t 1-:i l l be compelled "to move for l e ng thy 
extensions of time in which t o comply" 1t its proposed 
procedures t o govern discovery are not ado pted . 

Upo n r evie•..J, the Preheari ng Officer de:11es the Objections 
filed by GTEFL and compels the company t o produce for 
inspect ion the docunents sought. by OPC in t he Requ~sts. Such 
producti o n s hall take pl ace 1n GTEFL's Tallahassee offices 
with in ten days of the issuance of th is Order. The scope of 
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t his docket is not as limited as claimed by GTEFL, a nd the 
company has failed to show the 1 rre levancy o( the requested 
documents to t he issues that the Prehearing Of ficer considers 
germane to this proceeding . Addi tionally, wi thout a more 
specific showing from GTEFL that the documents souqht by OPC I 
qualify for c onfidential classification, good cause has not 
been shown by GTEFL in support of an o rder denying the Reqursts. 

I n ligh t of th i s action ordering GTEFL to afford OPC 
access t o the d ocument s. the ?rehearing Officer denies OPC ' s 
reque~t for a hearing and an i n camera inspectio n o f the 
documents contai ned wi thin the t1otion to Compel. vli t h one 
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e xception, the discovery procedures proposed in the Res ponse 
are rejec t ed as premature. GTEFL i s not hO\.tever requ ired to 
de l iver the documents , o r copies of them, into the possession 
o f OPC : r;.t:her. t he c ompany sha ll :na ke them available o n a 
rea s onable basis f o r inspection a c i c s Tallahassee oE iices. 
GTEFL shall produc~ t~ese docu~ent s ~ o r review uoo n OPC ' s 

· entering in r: o 3n -"C ~ a ngerr.ent t.:> pr.:> tect : h.: i. = con f ident iali t y 
un~il such time ai ~ · ~ u ltna ~n p~r :icu . •r docunents i s 
requeste~ :rom : he c~ 

v:her. OPC has h a .: J : . Jppo r t untty to revt e\·: the do c vr.;e nts 
being sought and t he rea f te r reque s ts ~cssession oE J ~7EFL 
docu ment that would become a " puo ltc reco r d " u nder Ch ap t er 119, 
Florida Statu tes, t hen a protect tve o rder ma y be sough:: by 
GTEf L f o r the purpose of exempt i ng thH d ocume nt E r om puol ic 
disc.osure. Upon a proper show1ng by the c o cpany t~at a 
reque~ ted document qualifies for such an e :<e:'lpt ion. the 
Commission may grant a pco'tective order : however , i t is 
premature now to grant a blanket pro tective order c o vering a ll 
docunents bei ng sought. 

Therefore. it i s 

ORDERED by Commissi o ne t ~ecald L . Gunter. as Prehe3~tng 
Officer. that the GTE Fl o r ida rnco cporated's Respo nse and 
Objections t o C i tizens · F1 r s t Set of Requests for Pr0duct Lo n o r 
Documents filej Decer.-tbec 9 . 1968, is hereby deni ed . ! t i s 
further 

ORDERED that the Office o r the Pub l ic Counsel's Notion to 
Compel. Request f o r Hearinq. and Request foe l.n Carr.eca 
Inspect i o n of Do cuments r 1 lee December 13, 1988, LS hereby 
qcar. ted to tr. ~ e x ten t: di scussed in this Order and is hereby 
denied in all o ther res pects . [t is further 

ORDERED that GTE F l o rida I ncorporated's Response to Public 
Co unse l 's Motion t o Compel. Request fo e Hea ri ng, and R·equest 
f o r In Camer a I ns pectio n or Documen ts filed Decembe r 27 , 1988. 
is hereby granted to the extent discussed in this Order and is 
hereby denied in all o ther respects. 

By ORDER of Commissioner Gera l d L. Gunter, 
Officer, this 23rd day of FEBRUARY 

(S E AL) 

DLC 

as Preheari ng 
1989 
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NOTICE OF FURTHER PROCEEDI NGS OR JUDICIAL REVIEW 

The Flo rida Public Service Commissi o n is required by 
Sec tio n 1 ::! 0 .59 (4) F l o nda Statutes, t o no tify p a t t ~cs o f a ny 
admlntstra t : ·; e hear :-:g or j udicial r eview o f Co:::!"" i ss t o n o rders 
t ha t is ;·• : lable '"-l'"' Secti o ns 120. 5 7 o r 120. 53, F l orida 
S t atutes. .. s . we l. .iS the :>rocedures and time limtts t ha t 
app ly . Th• s n~tice s hould not be c onstrue d t u mean all 
Ct!quests ~ J '1 adrr. . - : •; e hean nq o r jud : c ta I rc·li e •,, ·.1i 1 1 
be granted o r re s u lt .. :u~ r el i e f sought. 

A~.y pa rty adver s e ly 3f fec ted by this c 1de~. ·,:h i ch 1s 
preli m1naty, procedural o r intermediate in na t ur e , may 
request : 1 ) reco nsiderat i o n wi thin 10 days pursuant t o Ru le 
2 5 - 22.038(2), F l o r ida Administrat ive Code . if I SSued by a 
Preheacing Office r; 2) reconsideration '"'ithin 1 5 days purs uant 
t o R:d e 25-22 .05 0 . Florida Administrative Code. i f t s s ued by 
t he Coll'.n isston: or 3) judicia·l' review by the Flo nda Supreme 
Cou ~ t . tn the case of an electric, gas o r telepho ne uti lity , or 
the :i rst District Court of App~al. in the case o( a •..Jater o r 
s e:Her utility. A motion f o r reconSideratio n shall be fil e d 
·"'ith the· Director, Divisio n of Records a nd Repo rting, i n the 
f o r m prescri bed by Rule 25 - 2 2 . 060, Florida Administrative 
Code . Judicial review o f a preliminary , procedural or 
tn t er:nediate ruling or o rder is available if review o f the 
t'1nal actio n will not provide a n adequate remedy. Such review 
may be requested f r om the appropriate court. as described 
abo ve. pursuant to Rule 9 . 100, Florida Ru l es o r Appellate 
Procedure. 
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