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In re: the Primary Jurisdiction 
Referral from the Circuit Court 
For the Sixth Judicial Circuit, 
Pinellas County, Florida, in 
Circuit Civil No. 87-14199-7 
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Pursuant t o Notice , a Prehearing Conference was held on 
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John T . Herndon, as Prehea ring Officer. 
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KAMIN, ROSS B. BRICKER, ROBERT W. 
J enner & Block, One IBM Plaza, 
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THOMAS E. ACEY, JR., Depu Ly Ge ne r a l Counsel, 
Home Shopping Network, Inc. 12000 25th Court 
North, St. Petersburg , FL 33716 . 

PATRICK K. WIGGI NS, Ranson & Wiggins , Post 
Office Drawer 1657, Tallahassee, FL 32302 . 

On behalf of GTE Florida Inco rporated: 

JAMES "/. CARIDEO & THOMAS R. PARKER, GTE florida 
Incorporated, One Tampa City Center, Post Office 
Box 110 - MC7, Tampa, FL 33601. 

On behal f of Commission Staff: 

TRACY HATCH, Esquire and DONALD L. CROSBY, 
Esquire, florida Public Se rvice Commission, 101 
East Gaines Street, Tallahassee, florida 
32399-1850. 

Counsel to the Commissione rs: 

PRENTICE PRUITT, Esquire, Florida Public Service 
Corrunission, 101 East Gaines Street, Tallahassee, 
Florida 32399-0850. 

PREHEARING ORDER 

I. BACKGROUND 

On June 2, 1988 , the Honorable Howard P., Rives , Circuit 
Judge in Pinellas County, florida, ordered t hat Count XII o f 
the first Amended Complaint of Horne Shopping Network, I nc. 
(HSN) in the case of Horne Shopping Network, Inc. v. GTE 
Corporation, General Te l epho ne Company of Flor ida and GTE 
Communications Corporation, Civil Case No . 87-14199-7 , be 
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r:eferred to the Commi ss i o n for f indings. Count XII alleged 
that the defendants had failed to meet their obligations to 
prov ide reasonable and sufficient telephone fac ili ties and 
equipment as required by Section 364 . 03, Florida Statutes. The 
Court premised this referral on Florida case law, empowering 
courts to refer technical matte rs to the Commission for 
findings. See Southern Bel l Te le. and Te le. Co. v. Mobi le 
America Corp . , 291 So . 2d 199, 201 (Fla. 1974). 

Fo llowing Court's order, GTE Florida Incorporated 
(GTEFL), filed a petition wi th the Commission o n June 11, 1988 
( the Petition), requesting t hat the Commission initiate 
proceedings concerni ng the referral. HSN Pet itioned to 
intervene and moved to stay the requested proceedi ngs on June 
11, 1988. 

On July 6, 1988, HSN moved t o withdraw Count XII of its 
complai nt in the Circuit Cou r t. GTEFL filed a Cross Motion in 
the Court on August 1, 1988, seeking a referral of the majority 
of the fac t ual allegatio ns relating to quality of service to 
the Commission on the grounds of the Commission' s primary 
juri sdictio n. 

The parties met on Septembe r 13, 1988, to frame issues 
for the Commission to consider on the referral of Count XII o f 
the First Amended Complaint. GTEFL proposed three issues of 
law and eight issues of fact o n this date; HSN did not propose 

I 

any issues. Due to tht: uncertainty as to what was before the 
Commission and the disputes over issues proposed by the I 
parties, Commission Staff scheduled a hearing before the 
Prehearing Officer to hear HSN's motion for a stay and to rule 
on the disputed issues; that hearing was held on September 21, 
1988. By Orner No . 20083, issued September 28, 1988, the 
Prehearing Officer granted HSN's stay request, pe nding a ruling 
on the referral . On September 29, 1988, Judge Rives issued an 
order (the Referral Order) granti ng in limited part GTEFL's 
Cross Motion for primary jurisdiction referral to the 
Commission. In the Referral Order, HSN's mot ion to withdraw 
Count XII was also granted. On November 22, 1988 , Judge Rives 
denied HSN's Motion for Recons ideration of the primary 
jurisdict ion refe rral . 

In the Referral Order, Judge Rives refer red several 
questions relating t o three specific paragraphs of HSN's Second 
Amended Complaint. Paragraph 34 o f this complaint states: 

In late 1986, HSN anticipated a substantial increas e in 
call volume as the r esu l t o f market expansion through 
the acquisition of UHF television stations and the 
further addition of cable affiliates . During this 
period GTE Flo rida and GTE Communications repeatedly 
told HSN that GTE's telecommunications s ystems and the 
OMNI equipment were capable of process ing HSN's 
anticipated increased volume of calls and were in fact I 
operating effectively in all res pects. This 
representation was false. 
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Based on this paragraph, 
following question : 

the Court proposed the 

Were GTE's telecommunications system a nd OMNI equipment 
capable of processing HSN 's: (1) Then-present volume; 
(2) its anticipated volume; and (3) Wa s the equipment 
then operating effective ly? All as contemplated by F.S. 
364.03 and/or applicable rules and regulations of the 
Florida Public Se rvice Commission, if any. 

Paragraph 35 of HSN ' s Second Amended Complaint states: 

In late 1986, HSN became concerned about whether it was 
receiving al l of the customer calls that were being 
placed to HSN , and raised this question with GTE Florida 
and GTE Communi cations. GTE Florida and GTE 
Communications t o ld HSN that all c ustomer calls were 
b e ing passed to HSN and that any problems that existed 
were solely the resu l t of HSN's operator staffing 
decisions, and not due to GTE's e quipment or services. 
These statements were false. 

The Court proposed the following quest ion wi t h respect 
to the above allegations: 

Did the equipment and service employed by the Defendants 
i n the within cause comply with standards under F.S. 
364 .03 and/or applicable P.S.C. rules, if any? 

Para9raph 62 of HSN's Second Amended Complaint states: 

By making fraudulent statements, selling deficient 
equipment and then failing to service the equipment, 
willfully concea 1 i ng the equipment's flaws. fai 1 ing to 
advise HSN of the problems that the local and long 
distance networks had in handling the volume of HSN 
calls, and the other misconduct described above, 
defendants acted in bad faith and breached and violated 
their duties to HSN . 

Based on these allegations, the Court referred t he 
following three ques t ions to the Commission: 

(1) Was there a breach of duty under F . S . 364 .03 of 
• sel ling deficient equipment•? 

(2) Was there a breach of duty under F.S. 364.03 in the 
service of any equipment so sold? 

(3) Was there a breach of either (1) or (2) above under 
any rule, regula t ion or applicable requirement of the 
P.s.c. with respect to said equipment? 

on October 21, 1988, t he parties met to frame issues 
with respect to t h e questio ns set forth in the Court's Referral 
Order. HSN objected to the Commission considering a ny issues. 
Without waiving its objections , HSN proposed o n this date seven 
issues of law and t hree issues of fact. GTEFL chose not to 
modify the list of eleven proposed i ssues that it had submitted 
previously. 
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Each of the questions referred by Judge Rives seeks a 
determination of the responsibilities of GTE Communications 
Corporation, GTE Corporation and GTEFL f o r providing service 
pursuant to Section 364 . 03, Florida Statutes, and related 
Commission Rules. Since GTEFL is the only entity providing I 
telecommunications services pursuant to Chapter 364, Florida 
Statutes, issues proposed by HSN as to the Commission's 
jurisdiction over GTEFL's affiliates were deleted by the 
Prehearing Officer in Order No. 20083. Based on Staff's 
recommendation, the Prehearin:g Officer 1 imi ted the issu,es to 
those specifically addressing GTEFL's actions . Also based on 
Staff's recommendation, the Prehearing Officer deleted the 
issue proposed by HSN with respect to whether the Commission 
has jurisdiction over the OMNI PABX equipment that HSN 
purchased, on the ground that the FCC has preempted Commission 
jurisdiction over customer premises equipment. The final 
issues list was provided to the parties attached to Order No. 
20343, issued Novembe r 21, 1988. 

On November 18, 1988, HSN moved to dismiss GTEFL's 
petition regarding the refe rral. GTEFL moved to st rike HSN' s 
motion to dismiss on December 5, 1988. At the Agenda 
Conference on March 7, 1989, the Commission denied HSN's motion 
to dimiss. 

II. TESTIMONY AND EXHIBITS 

Upon insertion of a witness' s testimony, exhibits 
appended thereto may be marked for identification. After I 
opportunity for opposing parties to object and cross-examine, 
the document may be moved into the reco rd . All other exhibits 
will be similarly identified and entered at the appropriate 
time during hearing. Exhibits shall be moved into the record 
by exhibit number at the conclusion of a witness's testimony. 

Witnesses are remi nded that on cross-examination, 
responses to questions calling for a yes or no answer shall be 
answered yes or no first, after which the witness may explain 
the answer. 

In order to efficiently organize the numbering and 
presentation o f exhibits the parties have been assigned the 
following witness identification number sequences: 

GTEFL 10-19 
HSN 20-39 

III. ORDER OF WITNESSES 

Witness A[![!ea ring 
Wi t ness No. For Date Issues 

DIRECT TESTIMONY 

Bryan, P . 10 GTEFL 3/23/89 1 -13 
(Direct and Surrebuttal ) 

Hicks, B. 11 GTEFL 3/23/89 6, 10, 11, 13 

Stewart, R. 12 GTEFL 3/23/89 6, 10, 11 

Pilcher, B. 13 GTEFL 3/23/89 7, 8, 9 
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Witness A(!(!earing 
Wi tness No. For Date I ssues 

REBUTTAL TESTIMONY 

Adler, N. 20 HSN 3/23/89 1 1 6-16 

Craig, R. 2 1 HSN 3/23/89 1, 6-16 

Speer, R. 22 HSN 3/23/89 1, 6-16 

Paxson , L. 23 HSN 3/23/89 1 1 6-16 

Bohart, c. 24 HSN 3/23/89 1, 6-16 

Speer, R. 25 HSN 3/23/89 1 , 6-16 

Rucker, L . • 26 HSN 3/23/89 l, 6-16 

Bryan, P. • 27 HSN 3/23/89 1, 6-16 

Hicks, B. • 28 HSN 3/23/89 1, 6-16 

Stewart, R. • 29 HSN 3/23/89 1, 6-16 

Pilcher, B.* 30 HSN 323/89 1, 6-16 

• HSN has i dentified Messrs. Rucker, Br yan, Hicks, Stewart, and 
Pilcher as adverse witnesses employ e d by GTEFL . No tes timony 
has been p ref iled for these witnesses as adverse wi t nesses. 

IV. BASIC POSITIONS 

GTEFL'S BASIC POSITION : This p roceedi ng was in i tiated on June 
17, 1988, as a resu lt of t he entry of a J une 1, 1988, order 
issued by Howard P. Ri ves, Circuit Judge for the Sixt h Judicial 
Circuit of Pi nel l as County, in Home Shopping Network, Inc . vs. 
GTE Corporat ion, Genera l Telepho ne Company of Florida, and GTE 
Communications Corporation (Case No. Ci r . Civ. 8 7-14199-7) . 
The Judge' s June 1, 1988, o rder made a primary jurisdiction 
referra l t o the Florida Public Service Commission requesting 
that t he Commission make ce r tain findings regarding t:echnica l 
mat ters contained in the civi 1 li ti g a t ion . Judge Rives ' June 
1, 1988, order wa s s ubsequently superceded b y his September 29, 
1988, order e n titled : -order for Withdrawal of Coun t XII and 
Order Gran ting Refe rra l Of Primary Jurisdicti o n fo r the 
Questions as Set Fo r t h Below . " In s uc h order, J udge Rives 
specifically delineated those factual areas of t he civil 
li t igation which the Commission i s to enter f ind ings fo r the 
benefit of the Cou r t . 

This civil litigation i n Pinellas Coun ty i ni tiated by 
HSN agains t GTEFL originally sought damages of $1.5 b i llion 
based on allegat ions pertaining to two d ist inct areas. One 
specific area is the alleged failure o f GTE OMNi s so ld to HSN 
by defendant GTE Communications Corpo rati o n a nd insta ll ed on 
HSN's premi ses to distribute ca ll s to HSN-employed te l epho ne 
operators once those cal l s rea ched HSN. The other distinct 
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area is the alleged inadequacy of regulated network te l e phone 
se rvice provided to HSN by defendant GTEFL. The Court's 
September 29, 1988, order requests tha t t he Commission enter 
findings regarding both of t hese areas. 

In regard to legal matters, it is GTEFL's pos ition that 
this Commission possesses the requisite statutory a uthority and 
jurisdiction to produce the requested fi ndings sought by Judge 
Rives . 

In regard to factual matters, GTEFL will demonstrate 
that the Company has complied wi th al l pe rtinent Commission 
rules and regula tions regarding the design, construction and 
operation of the public switched network. GTEFL will further 
demonstrate that its public switched network delivered to HSN 
at virtually all times more traffic than HSN was capable of 
answering. In addition, GTEFL will demonst ra te that when 
traffic v olumes increased to a point where alternative network 
arrangements might be more efficient, GTEFL s ubmitted to HSN 
v ar ious network alternatives whi c h would satisfy this 
customer's potential needs . However, this advice was ignored by 
HSN. Finally, GTEFL will demonstrate that any problems 
associated with incoming call vo lumes were dire ctly 
attributeable to HSN' s own internal operator sta ff ing decisions 
which created an inability to answer the traffic delivered by 
GTEFL. 

HSN'S BASIC POSITION: The backdrop for this proceeding 
involves a civil suit that HSN filed in the Circuit Court of 
the Sixth Judicial Circuit, Pinellas County against defendants 
GTEFL, GTE Communications Corp . , and GTE Corp . (See Home 
Shopping Network, Inc. v . GTE Corp., et. al., No. 87-14199-7 . ) 
In that action, HSN seeks to recover damages for defendants • 
breach of contract, breach of rela t i onship of trust and 
confidence, fraud, and other tortious conduct which occurred 
during the period of time while defe ndants provided 
telecommunications equipment and services to HSN. 

In substance, HSN alleges that M[i)n soliciting HSN' s 
business. GTE Florida told HSN that, as a member of the GTE 
Corp. family, it could and would employ all of the resources of 
GTE Corp.'s vertically-integrated telecommunications system to 
assess and meet HSN's telecommunications needs.M (HSN's Second 
Amended Complaint, ,19.) MHSN relied on GTE Florida, along 
with GTE Corp . , GTE Communications, and other GTE Corp. 
subsidiaries, t o recommend the purchase of equipment and other 
facilities, to identify HSN 's existing problems and future 
needs , to work on HSN' s be half with othe r vendors of 
telecommunications services, and to serve as HSN's 
representative to the telecommunications industry.M (Id. at 
,12 2. ) Having become HSN' s agent and sole cons ultant and gai ned 
HSN's trust and confidence, the GTE companies theraftec lied to 
HSN, broke their promises. and wrongfully failed to disclose to 
HSN crucial information about the number of HSN c u stomer calls 
that were not being processed by HSN as a resu lt of equipment 
and services t hat HSN wa s using pursuant t o the GTE companies ' 
advice. 

The statutory and administrative standards regulating 
the GTE companies' conduct have no bear ing o n HSN's state court 
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action. HSN's claims do not i mp licate, challenge or allege a 
violation of the GTE companies' regulated standards, rates or 
general practices. Nor do these standards shield defendants 
from liability for their fraud, breach of contract, or 1ny 
other misconduct alleged in HSN's Complaint. HSN's ci rcuit 
court action concerns the GTE companies ' fraudulent statements, 
their failure t o honor their oral and written contractual 
obligations to HSN, and their breach of the duties they 
undertook when they became HSN ' s telecommunications consultant 
and provider of services and e quipme nt. 

Furthermore, the issues relating to the ade quancy or 
inadequacy of GTEFL's l ocal network are irrelevant to this 
litigation. In its Complaint, HSN does not challenge t he 
adequacy of GTEFL's loca l switching network or whether that 
netwo rk performed properly. Rather, the iss ue is why GTEFL 
chose to funnel HSN's calls through the l ocal network, when 
other more efficient and economical means of delivering those 
calls existed. 

HSN asserts that the Commission's consider at ion of the 
Court's referral is inappropriate and beyond t he Commission's 
jurisdiction. Among other jurisdictional defects, the Court's 
referral asks the Commission to evaluate services and equipment 
that are outside the Commission's jurisdiction, including the 
OMNI call- answering equipment that the GTE companies sold to 
HSN. Accordingly, HSN has moved to dismiss this proceeding for 
lack of jurisdiction. 

GENERAL POSITIONS 

1. HSN objects to a 11 issues of law and fact for the 
reasons set forth in HSN's Motion to Dismiss. The Commission 
does not have jurisdiction to proceed with the Court's 
referral, and should dismiss this proceeding in its entirety. 

2. If the Commission decides to proc~ed with the 
referral,. HSN objects to any issues of law except for those 
relating to whether the Commission has jurisdiction. The Court 
did not ask the Commission to render any legal rulings, and the 
Commiss ion should not offer any. 

3 •. If the Commission decides to proceed with the 
referral, HSN objects to any issues of fact except for those 
that are both within the Commission' s jurisdiction and 
responsive to the Court's referral. The only factual issues 
appropriate for consideratio n are Issues of Fact 7(b) (first 
part), 7(c) (first part), 8, 9, 10 and 11. 

4. GTEFL has failed to submit any evidence on Iss ues 
of Fact 1, 2, 3, 4, 5, 6, 7 (second part of A, Band C), 8, 9, 
10, 11, and 13, i n direct violation of the Commission's Order 
o n Prehearing Procedure, and should be barred from filing 
during the remainder of t h is proceeding a ny evidence on t hese 
issues. 

STAFF'S BASIC POSITION: No pos ition. 
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V. ISSUES AND POSITIONS: 

ISSUES OF FACT 

ISSUE 1: Did GTEFL design, c onstruct and operate its portion 
of the public switched network in conformance with 
Commission requirements? 

GTEFL'S POSITION: Yes. 

HSN'S POSITION : HSN objects to thi s issue of fact on the 
ground that it is not relevant e ither to the issue whether the 
Commission has jurisdiction t o consider this referral or to the 
questions i dentified in the Court's referra l. The facts 
alleged in the paragraphs of the Complaint on which the Court 
based its referral s uppor t HSN' s tort and breach of contract 
claims, a nd do not explicitly o r implici t l y allege a regulatory 
violation . HSN does not alle ge anywhere in its Complaint that 
GTEFL violated any r egu latory statute or rule, and whether 
GTEFL achieved regulato ry compliance has no bearing upon 
whether GTEFL, GTE Corp. and GTE Communic ations Corp. 
indivi dually or jointly b reached the specific contract and tort 
duties that they owed to HSN . Alternatively, HSN states that 
it does not have information sufficient to formula te a position 
on this issue because some of the necessary information is 
within the sole possession of GTEFL. 

STAFF'S POSITION: No position. 

ISSUE 2: Did GTEFL perform the required usage studies to 
provide the Commission required grade of service 
during the average bus y s eason busy hour as 
required by Commission Rule 25- 4 . 071? 

GTEFL'S POSITION: Yes . 

HSN'S POSITION: HSN objects to this issue of fact on the 
ground that it is not r e levant either to the issue whether the 
Commission has jurisdiction to consider this referral or to the 
questions identi fi ed in the Court's referra l. The facts 
alleged in the paragraphs of the Complaint on which the Court 
based its referral s uppo r t HSN' s tort and breac h of contract 
claims , and do no t explicit ly or implicitly allege a regulatory 
violation. HSN does not allege anywhere in its Complaint that 
GTEFL did not perform required usage studies, and whether GTEFL 
ac hieved regu latory compliance has no bearing upon whether 
GTEFL, GTE Corp . and GTE Communications Corp. individually or 
jointly breached the specific contract and tort du t ies that 
they owed to HSN. Alternatively, HSN states tha t it does no t 
have information sufficient to formulate a position on this 
issue becaus e that information is within the so le possess i o n of 
GTEFL. 

STAFF'S POSITION: No posi tion . 

ISSUE 3: Did GTEFL meet the interruption of service 
standards required by Commission Rule 25-4.0707 

GETFL'S POSITION : Yes . 
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HSN'S POSITION: HSN objects to this issue o f fact on the 
ground that it is not relevant either to the issue whether the 
Commission has jurisdiction to consider this referral or to the 
questions identified in the Court's referral. The facts 
alleged in the paragraphs of the Complaint on which the C?urt 
based its referral support HSN's tort and breach of contract 
claims, and do not explicitly or implicitly allege a regulatory 
violation. HSN does not allege anywhere in its C~mplaint that 
GTEFL failed to meet i nterruption of service standards, and 
whether GTEFL achieved regulatory compliance has no bearing 
upon whether GTEFL, GTE Corp. and GTE Communications Corp. 
individually or jointly breached the specific contract and tort 
duties that they owed to HSN. Alte rnatively, HSN states that 
it does not have information sufficient to formulate a position 
on this issue because tha t information is within the sole 
possession of GTEFL. 

STAFF'S POSITION: No positi on. 

ISSUE 4: Did GTEFL adopt and pursue a maintenance program 
which achieved an efficient operation of its 
network and which rendered safe , adequate and 
continuous service at all times as required by 
Commission Rule 25-4.0697 

GTEFL'S POSITION: Yes. 

HSN'S POSITION: HSN objects to this issue of fact on the 
ground that it is not relevant either to the issue whet her the 
Commission has jurisdiction to consider this refe rral or to the 
questions identified in the Court's referral. The facts 
alleged in the paragraphs of the Complaint on which the Court 
based its referral support HSN's tort and breach of contract 
claims, and do not explicitly or implicitly allege a regulatory 
violation. HSN does not allege anywhere in its Complaint that 
GTEFL failed to adopt and pursue a sufficient maintenance 
program, and whether GTEFL a·chieved regulatory compliance has 
no bearing upon whether GTEFL, GTE Corp. and GTE Communications 
Corp. individually or jointly breached the specific contract 
and tort duties that they owed to HSN. Alternatively, HSN 
states that it does not have information sufficient to 
formulate a position on this iss ue because that information is 
within the sol~ possession of GTEFL. 

STAFF'S POSITION: No pos ition. 

ISSUE 5: Did GTEFL provide the transmission l e vel s required 
by Commission Rule 25-4.0727 

GTEFL'S POSITION: Yes. 

HSN'S POSITION HSN objects to this issue of fact on the ground 
that it is not relevant either to the issue whether the 
Commission has jurisdiction to consider this referra l or to the 
questions identified in the Court's referral. The facts 
alleged in the paragraphs of the Complaint on which the Court 
based its referral support HSN's tort and breach of contract 
claims and do not explici t ly o r implicitly allege a regulatory 
violation. HSN does not allege anywhere in its Complai nt that 
GTEFL failed to provide adequate transmission leve ls, and 
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whether GTEFL achieved regula to ry compliance has no bea ring 
upon whether GTEFL, GTE Corp. and GTE Convnunications Corp. 
i ndividually o r jointly breached the specific contract and tort 
duties t hat they owed to HSN. Al ternative ly, HSN states that 
it does not have informat i on sufficient to f ormul ate a pos ition 
on this issue becuase t hat information is within t he so le 
possession of GTEFL. 

STAFF 'S POSITION: No position. 

ISSUE 6 : Did GTEFL provide the necessary plant a nd e quipment 
based o n rea 1 is tic forecasts of growth to meet the 
r equirements of Conuni ssion Rul e 25-4. 073? 

GTEFL'S POSITION: Yes. 

HSN'S POSITION HSN objects to t hi s issue of fact on t he ground 
that i t is not relevant either to t he iss ue whether the 
Commission has jurisdiction to consider t hi s refer ra l o r to the 
quest i ons identi f ied in the Cour t ' s referra l . The facts 
alleged in the paragraphs of the Complaint on which t he Court 
based its referral support HSN' s t o rt and breach of contract 
claims, and do no t e xplicit ly or implicitly allege a regulatory 
violation. HSN does not allege anywhere in its Complaint that 
GTEFL did no t provide the necessary plant and equipme nt, and 
whether GTEFL achieved regulatory compmliance has no bear ing 

I 

upon whether GTEFL, GTE Corp. and GTE Conununications Corp. 
individually or jointly breached the specific contract and tort 
duties t hat they owea t o HSN. Al te rnatively, HSN states that I 
it does not have information sufficient to formulate a position 
on this issue because some of t he necessary informat.ion is 
within sole possession of GTEFL. 

STAFF'S POSITION : No posit i on. 

ISSUE 7: was GTEFL' s network capable o f transporti ng all of 
HSN's traffic vo lume from AT&T/ATT-C 's POP to HSN's 
dema rcation during t he period s of : 

(a) June 1, 1985 - August 30, 1986? 
I f not, was t he netwo rk o perating effeciently? 

(b) September 1 , 1986 - December 31, 1986? 
If not , was t he netwo rk operating ef f ic iently? 

(c) J anuary 1, 1987 - June 15, 1988 
If not , was the ne t work operating eff i ciently? 

[• wEfficientlyw will be interpreted as includ i ng , but 
being limite d to, compliance wi t h regulatory stat utes 
rules .) 

• 

• 

• 
not 
and 

GTEFL'S POSITION: To the extent traf fi c was delivered to it by 
AT&T, GTEFL's network delivered to HSN a n amont of traffic I 
sufficient to exceed HSN's capabi l ity t o answer calls o n a 
par t icular network at virtual ly a ll times. Thi s ne twork 
capacity exceeded HSN' s internal ca l l handling capabilities and 
was c ons istent with Commission rul es and re quirement s. The 
netwo rk was operating efficiently at a ll times. However, in 
ce rtain instances HSN was no t rece iving all of the t r affic 
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volumes from AT&T's POP to HSN ' s C l earwa ter location. This 
sti tuation arose in large part due to HSN's s taffing of its 
internal ope rator positions . Quite simply , GTEFL cannot 
deliver traffic if the lines are already busy. This fact is 
demonstrated by the substantial amount of line busies i ssced by 
GTEFL's serving central offices. 

HSN'S POSITION: (A) HSN objects to this issue o f fact on the 
ground that it is not rel evant either to the issue whether the 
Commission has jurisdiction to consider this referral or to the 
questions identified in the Court's referral. As to the 
capabilities of GTEFL's network from June 1, 1985 to August 30, 
1986, that time perio d is outside the time per iod at issue in 
the referral. As to the efficiency of GTEFL's network, the 
f acts alleged in the paragraphs of the Complaint on which the 
Court based its refer ral s upport HSN's tort and breach of 
cont ract c l aims, and do not explicitley or implic itly allege a 
regu latory vi o latio n. Whether GTEFL achieved overall 
regulatory "efficiency" has no bearing upon whethet GTEFL, GTE 
Corp. and GTE Communications Corp. i ndiv idual ly or jointly 
breached the speci fie contract and tort duties t hat they owed 
to HSN. Alternatively, HSN states that it does not have 
info r mation sufficient to formulate a position o n this issue 
because some of the neces sary information is within the sole 
possession of GTEFL. 

(B) HSN states that, although definitive information 
about the capabilities of GTEFL 's network between September 1, 
1986 and December 31, 1986 is within the so le possession of 
GTEFL, the information in HSN ' s possession shows that GTEFL' s 
network was not capable of transporting all of HSN's traffic 
from AT&T/ATT-C's POP to HSN's point of dema rca tion during this 
period. As to the efficiency of GTEFL's network, HSN objects 
to this issue on the ground that it is not relevant either to 
the issue whether the Commissio n has jurisdiction to consider 
this referral or the the questions identified in the Court's 
referral. The facts alleged in the paragraphs of the Complaint 
o n which the Court base d its referral support HSN's tort and 
breach of contract claims, and do not exp licitly or implicitly 
allege a regulatory violation. Whether GTEFL achieved overall 
regulatory "efficiency" ha s no bearing upon whether GTEFL, GTE 
Corp. and GTE Communications Corp. individually or jointly 
breache d the specific contract and tort duties that they owed 
to HSN. Alternatively, HSN states that it does not have 
information sufficient to formulate a position on the 
efficiency of GTEFL's network during this time period because 
some of the necessary information is within t he sole possession 
of GTEFL. 

(C) HSN states that, although definitive information 
about the capabi lities of GTEFL's netwo rk between January 1. 
1987 to June 15, 1988 is within the sole possession of GTEFL, 
the information in HSN' s possession shows that GTEFL's network 
wa s not capable of transporting all of HSN 's traffic from 
AT&T/ATT-C's POP to HSN's point of demarcation during this 
period. As to the efficiency of GTEFL's network, HSN objects 
to this issue on the ground that it is not relevant either to 
the issue whether the Commission has jurisdiction to consider 
this referral or to the questions identified in the Court • s 
referral. The facts alleged in the paragraphs of the Complaint 
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on which the Court based its referral support USN' s tor t and 
breach of contract claims, and do not explicitly or implicitly 
allege a regulatory violation. Whether GTEFL achieved overall 
regulatory "efficiency" has no bearing upo n whether GTEFL., GTE 
Corp. and GTE Communications Corp. individually or jointly I 
breached the specific contrac t and tort dut ies tha t they owed 
to HSN. Alternatively, HSN states that is does not have 
information sufficient to formulate a position on this issue 
because some of the necessary information is within the sole 
possession of GTEFL. 

STAFF'S POSITION: No position. 

ISSUE 8: How ma ny of HSN's customer's calls were delivered 
by AT&T/ATT-C to GTEFL from September, 1986 throug h 
December, 1986? 

GTEFL'S POSITION: GTEFL is unable to qua ntify with any degree 
o f speci fi c ity the number of calls delivered by AT&T to GTEFL 
from September 1986 t h rough December 1986. However . due to 
HSN's internal staffing decisions, such a number is totally 
i rrelevant as HSN did not have the capacity to answer the 
actual call volumes being delivered to the serving central 
office. 

HSN'S POSITION: HSN states that it does not yet have 
information sufficient to formulate a position on this issue 
because such information i s within the sole possession of AT&T 
or GTEFL. HSN has requested this information in discovery in I 
HSN v. GTE Corp., et al . , No. 87-014199-7 (Pinellas County 
Circuit Court), but neither AT&T nor GTELF has produced this 
information. 

STAFF'S POSITION: No position. 

ISSUE 9: How many of the ·Calls delivered by AT&T I ATT-C to 
GTEFL were delivered to HSN? 

GTEFL'S POSITION: GTEFL is not able to quantify with any 
degree of specificity how many calls were delivered by GTEFL to 
HSN. Any such data is kept on a "real-time" basis and is not 
retained in the normal course of business for any substantial 
period of time. However, a substantial perce ntage of the calls 
delivered to GTEFL by AT&T were routed to HSN's lines, and 
virtually always in a number which exceeded HSN's internal call 
handling capability, as is indicated in part by the substantial 
amount of line busies issued by GTEFL's serving central office. 

HSN'S POSITION: HSN states that it does not yet have 
information sufficient t o formulate a position on this issue 
because that information is within the sole possession of AT&T 
or GTEFL. HSN has requested this information in discovery in 
HSN v. GTE Corp. et.al., No. 87-014199-7 (Pinellas County 
Circuit Court), but neither AT&T nor GTEFL has produced this 
information. 

STAFF'S POSITION: No position. I 
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ISSUE 10: Were t here any a lternate means of r o uting 
AT&T/ATT-C's POP calls de l ivered by AT&T/ATT-C 
between the long distance terminal and HSN' s 
facility other than the means c hosen by GTEFL? 

GTEFL'S POSITION: Initially, GTEFL objects to t he inherent 
assumption in this issue that GTEFL was c hoosi ng or di re~t ing 
HSN's selection of network functionality and transpo r t. HSN's 
decision to utilize any particular telecommunications solution 
was entirely HSN' s prerogative. However, having stated the 
foregoing objection, GTEFL answers that alternative network 
solutions were presented by GTEFL to HSN when HSN's estimates 
o( WATS lines indicated that alternative soluctions might 
become appropriate. These a lternative so lutions included 
dedicated access and a nationwide noda l netowrk t o deliver 
traffic. 

HSN'S POSITION: There were alternate means o f routing HSN's 
traffic be tween the long distance terminal and HSN's facility 
o the r t han those chosen by GTEFL. 

STAFF ' S POSITION: No position. 

I SSUE 11: If the response to Issue 20 is affirma tive , when 
did these alternate means become available, and 
would any of these alternate means have allowed for 
the delivery of more cal l s to HSN? 

GTEFL'S POSITION: The Megacom type solution for all o f HSN's 
traffic did not become available from AT&T until December 23, 
1986. Specially dedicated nationwide networks would be 
available depending upon the time HSN selected such a solut ion 
and the required time to complete the project . However, none 
of the foregoing alternatives would have allowed for the 
delivery of more calls to HSN unless HSN c hanged its own 
internal staffing decisions. For example, due to the peaked 
nature of HSN's traffic and t he length of time required to 
handle a call, HSN could not answer 10,000 calls in 1 hour with 
100 operators. In fact, given HSN's traffic pattern, 10,000 
calls may arrive within a short inte rval with very low levels 
of traffic being present for the remai nder of the hour. 

HSN'S POSITION: Alternat i ve means of routing HSN's calls, 
inc luding dedicated facilities to a toll switch and services 
s uch as MegaCom, were or could have been avai lable during the 
relevant time period , and would have allowed fo r the delivery 
of more calls to HSN . 

STAFF'S POSITION: No position. 

ISSUE 12: Overall, did GTEF'L deliver to HSN all the traffic 
that HSN could answe r during the period GTEFL 
provided regulated network service? 

GTEFL'S POSITION: Yes. 

HSN ' S POSITION: HSN objects to this issue of fact on the 
ground that is not revel ant ei thee to t he issue whet her the 
Commission has jurisdiction to consider this referral o r to the 
questions identified in the Court's referral. HSN further 
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o bj ects to the Commission being fo rced by the terms of t he 
referral t o extend i tse l f beyond its j ur isd i ction. In orde r to 
determine the amount of traffic HSN "could answer, M the 
Commission wil l be required t o consider services and equipment 
provided by the GTE companies to HSN which are outsi de the 
Commission' s r egu latory jurisdi ct io n , including the 
capabilit ies of the OMNI equipment t hat GTE Corp. , GTEFL and 
GTE Communications Corp. so ld to HSN. The Co~nission a l so will 
have to consider the extent t o which HSN would have e nlarged 
its call answering capability i f t he GTE companies had informed 
HSN about the numbe r of customer ca lls t ha t HSN was not 
receiving, an issue which also is beyond t he Commis.sion's 
purview. Al ter native ly, HSN states that i t does not have 
information sufficient to fo rmu late a position on t his i ssue at 
this time because s ome of t he necessary information is within 
t he sole possession o f GTEFL. 

STAFF'S POSITION: No position . 

ISSUE 13: Did GTEFL provide adequate telephone serv ice to HSN 
duri ng the period of J une 1. 1985 t hrough J une 15, 
1987? • 

[• "Adequate" will be inte rp•reted as i nclud i ng, but not being 
l imi ted t o, compliance with regulatory statutes a nd rules. I 

GTEFL'S POSITION: Yes . 

I 

HSN 'S POSITION: HSN o bjects to this issue of f act on the I 
ground that is not relevant either to t he issue whether the 
Commission has jur isdiction to consider this referral or to the 
questions identified in the Court's refer ral . HSN does not 
allege in its Complaint that GTEFL's regul ated services were 
inadequate, and whet her GTEFL achi eved regu latory comp liance 
has no bea ring upon whethe r GTEFL, GTE Corp. and GTE 
Communications Corp . individually or jointly breached the 
s pecific contract and tort duties that they owed to HSN . 
Alternative ly, HSN states that it does not have i nfo rmation 
sufficient to formulate a position on thi s issue at this time 
because some of the necessary info rmat ion is within the sole 
possession of GTEFL. 

STAFF'S POSITION: No posit ion. 

ISSUES OF LAW 

ISSUE 14 : We re GTE ' s telecommunications system and OMNI 
equipment capabl e of process ing HSN's: (1) 
Then- present volume ; ( 2) its anticipated volume: 
and (3) Wa s the e qu i pment then operating 
effectively? All as contemplated by Florida 
Statutes 364.03 and/or applicable rules and 
regulat ions of the Florida Public Service 
Commission, if any . 

GTEFL'S POSITION: Yes. GETFL ' s public switched networ k was 
capable of processing an amount of traffic s uff icient to e xceed 
HSN 's call handling capabil i ty o n a part icular network at 
v i rtually all times and, therefore, was capable of processi ng 
HSN ' s call volumes. The network was operating ef fective ly and 
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was in conformance with a ll perti nent Comm i ss ion requirements. 
GTEFL has never receive d Manticipated call vo lumes" from HSN; 
rat her, GTEFL received orders for increased numbers of 800 
lines. GTEFL s uggested a lternative networ k funct i o nality when 
HSN projected a numbe r o f WATS lines wh ich indicated that 
alternate solutions might be appropriate. However, it must be 
no ted that the ability of the network to compl ete calls to HSN 
opera tors is directly dependent o n HSN's abi lity to answer 
those calls. 

In rega r d to t he OMNI equipment, the equipment was 
capable of process ing ca lls up t o the capacity o f t he s wi tch 
and was operati ng effective ly. Howe ver, t he r equirements of 
Sect i o n 364.03 and app licable rules and regulat i on of the 
Flo rida Public Service Commission do no t apply to CPE . 

HSN ' S POSITION: This issue is the first of t hree questions 
refer r e d t o t he Commission by the Cou rt . The Court based this 
que s tion o n Paragraph 34 of HSN's Second Amended Complaint, 
which states: 

In late 1986, HSN a n ticipated a s ubstantial increase i n 
ca l l volume as the result of market expan sion t h rough 
the acquisit i on of UHF tele vision s tations and the 
furthe r add i t i o n of cabl e aff iliates . During this 
period GTE Florida and GTE Commun ications r epeatedly 
t old HSN that GTE· s telecommunications systems and t he 
OMNI equipment were capable of processing HSN's 
anticipated i n= r e ased vo lume of c alls a nd were i n fact 
operating effective ly in all respects This 
representa tion was fa l se. 

By us i ng the words Mif anyM in its question, the Cou r t 
is asking, as an intia l matte r : (1) whether there are any 
regulatory statu tes or rules t ha t appl y to the OMNI PABX 
equipment that HSN purchased from t he GTE companies ; and ( 2 ) 
whether there are any r egulatory statutes or rules that apply 
to the provi sion, arrangement or recommendation of te l ephone 
netwo rk service to a single c ommercia l customer, all a s al l e ge d 
and explained i n HSN' s Second Ame nded Complaint. Both of these 
questions must be a nswered in the negat ive. The OMNI is not 
subject t o regulation by the Con~i ssion , and al l of the 
regulatory statu tes and rules are s ystemwide i n a pplication. 
The duties owed to HSN jointly a nd severally by GTEFL, GTE 
Corp. and GTE Commun ications Corp. were based on their oral and 
written promises, the na t ure of their relationship wit 1 HSN, 
and the duties imposed by to r t l aw; not t he regulatory statutes 
and rules. Therefore, the Commission need not and s hould not 
receive evide nce to frame i t;s response to these inq u i ries by 
the Court. Al te rnatively, HSN s ubmits tha t t he answe r to each 
of the s ubparts is Mno . M 

STAFF'S POSITION: 

ISSUE 15: Did the e q u ipment a nd service emp l o yed by the 
Defendant in the with i n cause comply wi t h s tandards 
under Florida Statutes 364 .03 and/or applicable 
Public Service Commiss ion rules , if a ny? 
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GTEFL'S POSTION: Yes . GTEFL provided the required grade of 
service and met applicable Commission regu l ations and standards 
at all times. In addition. it should be noted that GTEFL 
surpassed Commission requ irements in providing service to HSN. 

The standards set fort h in Seeti n 364.03 a.1d the 
Commission Rules do not apply. 

HSN'S POSITION: This issue is the second of three questions 
referred to the Commissio n by the Court. The Court based this 
question on Paragrpah 35 of HSN • s Second Amended Complaint, 
which states: 

In late 1986, HSN became concerned about whether it was 
rece1v1ng all of the customer cal ls that were being 
placed to HSN, and raised this question with GTE Florida 
and GTE Communications . GTE Florida and GTE 
Commun ications t o ld HSN that all customer calls were 
being passed t o HSN and t hat any prob l ems that existed 
were solely the result of HSN's operator staffing 
decisions, dnd not due to GTE's equipment or services. 
These statements were false. 

By using the words "if any" in its question, the Court 
is asking, as an initial matter : (1) whet her there ace any 
regulatory statutes or rules that apply to the OMNI PABX 
equipment that HSN purchased from the GTE companies; and (2) 
whether there are any regulatory statutes or rules that apply 

I 

to the provi sion, arrangement or recommendation of telephone 

1 network service to a single commercial customer, all as alleged 
and explained in HSN ' s Second Ame nde d Complaint . Both of t hese 
quest ions must be answered in the negative. The OMNI is not 
~ubject to regulation by the Commission, and all of the 
regulatory s tatutes and rules are systemwide in application. 
The duties owed to HSN jointly and several ly by GTEFL, GTE 
Corp . and GTE Communications Co rp. were base d on their oral and 
written promises, the nature of their relationship with HSN, 
and the duties impose d by tort law; not the regulatory statutes 
and rules. Therefore, the Commission need not and should not 
receive evidence to frame its response to these inquiries by 
the Court. Al ternatively, HSN submits that the answer to each 
of the subparts is •no . " 

STAFF'S POSITION: 

ISSUE 16: (1) Was there a breach of duty under f lorida 
Statutes 364.03 of "selling deficient equipment?" 
(2) Was there a breach of duty under Florida 
Statute 364 . 03 in the service of any equipment so 
sold? (3) Was there a breach of either (1) or (2) 
above under any rule, Legulation or applicable 
requi cement of the Public Service Commissi o n wi t h 
respect to said equipment? 

GETFL'S POSITION: No. There was no breach of duty. GTEFL is I 
of the opinion that the OMNI equipment sold to HSN by GTE 
Communications Corporation , GTEFL's separate equipment 
subsidiary is not subject to any Convnission statutes o r rules. 
However, it is of vital importance that the Commission examine 
the entire "pipe" in making its findings regarding the 
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performance of the ne twork. This "pipe" runs f rom the point 
where a call is originated to the point whe re it is intended to 
reach and includes all poin t s in bet ween. The Commission 
cannot ignore HSN' s interna l call handling capabilities in 
reaching its assessment o f the network. The Commi s s i on 
possesses ample authority and the necessary expert)se to 
examine CPE and its e f f e c t s on the network in making the 
requ i site findings herein. 

HSN ' S POSITION: This issue is the third of three questions 
referred to the Commissio n by the Court. The Court based this 
questio n on Paragraph 62 of HSN's Second Ame nded Complaint, 
which states : 

By making fraudulent stateme nts , selling deticient 
equipment and then failing to service the equipment, 
willfully c o nce aling the equipment • s flaws, failing to 
advise HSN of the problems that the l ocal and long 
distance networks had in handl i ng the volume of HSN 
calls, and the other misconduct desc r ibed above, 
de f endants a c ted in bad faith and breached and violated 
their duti e s to HSN. 

All parties agree that the OMNI PABX equipme nt purchased 
by HSN from the GTE c o mpa nies is not regulated under either 
Florida Statutes 364.03 or any Commission rule. Each O·f the 
Court • s inquiries relating to Paragraph 62 should be answered 
by advising the Court of this fact. The Commission need not 
and should not receive e vidence to frame its response to these 
inquiries by the Court. 

STAFF'~ POSITION; 

ISSUE 17: Are the applicable legal standa r ds pertaining to 
the required sufficiency, ade quacy and efficiency 
of service provided by GTEFL contained in Sections 
364.03 and 364.14, Fla. Stat. (1987) and Commission 
Rules 25-4.069 through 25-4.077, Fla . Admin. Code? 

GTEFL ' S POSITION: Yes . The f o rego ing statutory sections and 
Commission rules set forth the legal requirements surrounding 
GTEFL's duty to provide sufficient, ade quate and efficient 
service. 

HSN'S POSITION: HSN objects to this legal issue on the ground 
that it is not relevant e i t he r to the issue of whether the 
Co mmi s sion has jurisdict i o n t o cons ider the refe rral o r the 
questions identified in the Court's referral. HSN does not 
allege in its Complaint that defendants violated Fla. Stat . 
364.03, Fla. Stat. §364.14 o r any o f Commission Rules 25-4.069 
through 25-4.077. The facts alleged in the paragraphs of the 
Complaint on which the Court based its referral suppor t HSN's 
tort and · breach of contract claims, and do not explicitly or 
implicit l y allege a regulatory violation. 

STAFF'S POSITION: No pos ition. 

ISSUE 18: Is GTEFL required to des ign, construct and operate 
its public switche d ne two rk in c o nfo rmanc e with 
statutory and administrative rule requirements for 
the bene fit of the gene r a l public? 
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GTEFL'S POSITlON: Yes. The public switched network is 
designed and operated to provide the general ratepaying public 
with maximum connectivity at a reasonable cost . The criteria 
set forth in the l ega l standards mentioned in Iss ue 1 a re 
codifications of t his basic principle . As a re gulated I 
telephone company subject to Ute jur isdiction of this 
Commission, GTEFL is requred to meet t hese standards. 

HSN' POSITION: HSN obj ects to this l ega l issue o n the ground 
that it is not reve lant eithe r to the issue whether the 
Commission has jurisdiction to consider the referral or to the 
questions ident i fi e d in the Court • s referral. HSN does not 
allege in i ts Complaint t hat defendants violated any st atutory 
or administrative rule requirements. The facts alleged in the 
paragraphs of t he Comp lain t on wh ich t he Court based its 
referral s upport HSN's tort and b reach of contrac t claims, and 
do not explicitly o r imp licit ly al l ege a regula tory violat ion . 

STAFF ' S POSITION : No pos ition . 

ISSUE 19 : What are the legal and ratemaking consequences, if 
any, of GTEFL building excess capacity into its 
public swi tched network in addition to the 
standards and requi cements set forth in Commission 
Rules 25-4.070 through 25-4.077 , Fla. Admin. Code? 

GETFL'S POSITION: A telephone company is required to des ign, 
construct and operate its network in such a manner as to 
satisfy the public interest. The public interes t in regard to 
placement of network fac ilities conno t es prude nt management 
practices resulting i n sufficient service at a reasonable 
cost. The foregoing principle is al so codified in the 
Commission Rules set forth in Iss ue 1. If a company were to 
engage in practices where substantial excess capac ity was built 
into its network contrary to Commission requirements , the 
telephone company would subject itse l f to pote ntial ratemaking 
adjustments a nd adverse o rders from t hi s Commission. 

HSN'S POSITION: HSN obj ects to t hi s legal issue on the ground 
that it is not relevant either to the issue whether the 
Commission has jurisdiction t o consider the referral or to the 
questions identified in the Cour t • s referral . HSN does not 
al l ege in its Complaint that defendants s hould have or did 
v io late Commission Rules 25 - 4.070 t hrough 25-4 . 077, no r does 
HSN allege that GTEFL shou ld have or did build excess capacity 
into its network. The facts al l eged in the paragraphs of the 
Complaint on which the Court based its referral suppo: t HSN's 
tort and breach of contract c l aims, and do not explicitly or 
implicit l y a l l ege a regula tory violation. 

STAFF ' S POSITION : No position. 

ISSUE 20: Does the Commission have jurisdiction over cl a i ms 
t hat GTEFL defrauded and breached its contractual 
obligations to HSN? 

GTEFL ' S POSITION: Thi s Commi ssion does not have jurisdiction 
t o dec i de common law claims pertaining to fraud and breach of 
contractual obliga tions. Howeve r, such a purpose is not the 
th rus t of Judge Rives ' primary juri s d iction refer r al and this 
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i s sue has been submitte d by HSN t o cloud t he c l e ar purpose of 
this case. Judge Rives made his primary j u risdiction r e ferral 
to this Commission in order to obtain the Commission's 
expertise regarding the t echnical facts and legal requirments 
surrounding this controversy as it pertains to the Commission's 
jurisdiction. HSN' s pro t e st aside, the purpose of this 
referral is not t o have the Commission adjudicate c o mmon law 
claims. Rather, the purpose of this referral is for the 
Commission to make its findings in order to a i d the Court in 
resolving the civil litigat ion. The simple fact is that the 
common law claims canno t be neatly separated fro m their legal 
basis. It is the de termination of the factual basis which is 
the subject matter of this proceeding. 

HSN'S POSITION: The Commission does not have j urisdiction over 
HSN ' s litigation claims that the GTE companies defrauded and 
breached their contractual obligations to HSN. These claims 
are c ompletely unrelated to the regulatory statutes and rules 
that define the Commission's juri sdiction, and are exclusively 
the province of the Court and a jury . In addition, the Court's 
referral does not in any way reach or include HSN's claims that 
the GTE compan i es defrauded and breached their contractual 
obligations to HSN. 

STAFF'S POSITION: No pos ition. 

ISSUE 21 : Does the Commission have jurisdiction over the 
unregulated activities of GTEFL? 

GTEFL'S POSITION: No . However, GTEFL believes that the Court 
has referred issu~s regarding the GTECC OMNI equipment .to the 
Commission in the event that the Commission deems it necessary 
to look at the OMNis in order to answer netwo rk matters, as it 
may be somewhat difficult to understand fully how the network 
functioned without also considering, as background, how calls 
were distributed upon reaching HSN ' s premises. 

HSN 'S POSITION: The Commission does not have jurisdiction over 
GTEFL's unregulated activities, the services provided to HSN 
jointly by GTE Corp., GTEFL, and GTE Communications Corp., or 
the adequacy and perfo rmance of equipment provided to HSN by 
GTE Corp., GTEFL, and GTE Communications Corp . 

STAFF'S POSITION: No pos ition. 

ISSUE 22 : Does the APA authorize the Commission to issue 
nonbinding and nonappealable •answer[s ~ and/or 
recommendations• under the facts presented here? 

GTEFL'S POSITION: The submi ss ion of this issue by HSN is 
nothing more than an atte mpt to create doubt where none is 
present concerning the Commission's authority and GTEFL obje cts 
to its inclusion as an issue in this case. This pr i mary 
jurisdiction referral was issued by the Circuit Court of 
Pinellas County and the Court's utilization of the Commission's 
final order in this proceeding will be determined by the Court 
itself. The Commiss ion need not concern itself with whether 
its order is •nonbinding• or •nonappealable.• 
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HSN'S POSITION: There is no authority under the Florida 
Administrative Procedure Act (•APA•) for the Commission to 
issue non-binding and non-appea lable •answer(s) and/or 
recommendations.• The APA, which was enacted in 1974 after the 
Southern Bell case cited by the court, contemplates that the 
Commiss i on will act by rule 'or order, both of which are binding 
and appealable . Section 120.50, Fla. Stat., et seq. There is 
no provision in the APA for the Commission to act as a specia l 
mas ter issuing non-binding preliminary find i ngs to be used as 
•evidence• at a trial. GTEFL improperly initiated the instant 
proceeding under Section 120.57(1) of the APA , which sets forth 
rules governing formal proceedings that neces sarily result in 
binding and appealable orders. This is directly co ntrary to 
the Court's order requesting that the Commission issue 
•answer(s) and/or recommendations.• 

STAFF'S POSITION: No position. 
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discussing future HSN 
projections 

NJA-1: GTE Network 
Control Logs 
NJA-2: AT&T NC Report, 
January l-3, 1987 
NJA-3: Rucker Synopsis, 
N'Ov'eiiiber 6, 1986 
NJA-4: Rucker Follow-up 
Log 
NJA-S: GTE Tariff 
E'XCe"r p t s 
NJA-6 : Bryan Notes and 
Draft Synopsis 
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Preferring 
Witness Part:z:: 

Alder HSN 

HSN 

Exh . 

Comp . 
20-A 

21- A 

No. 

Exh. 

Tit l e 

NJA-7: Excerpts from 
deposition of Partlcia C. 
Bryan 
NJA-8 : Rucker Minutes of 
November S, 1986 meeting 
~: Hicks January 20, 
1986 Memorandum 

B£:1: March 16, 1987 
Letter from Brad Hicks to 
Willaim DeLany 

VII . STIPULATIONS: 

No issues have been stipulated at th i s time . 

VIII. PENDING MOTIONS: 

The f ol l owing motions are currently pending: 

l. 

2. 

IX. RULINGS: 

HSN's Motion to Dismiss, fi l ed November 18, 
1988, and GTEFL' s Mo t ion to Strike HSN' s Mot ion 
to Dismiss, filed December S, 1988 was referred 
to the full Commission by the Prehearing Officer. 
[The Conunission denied HSN's motion to dismiss 
at the MJ rch 7, 1989, Agenda Conference.) 

On March 7, 1989, GTEFL filed a motion to strike 
HSN's amended Prehearing Statement t o the extent 
that it identifies any adverse witnesses in this 
proceeding. 

1. HSN' s Motion to Strike certain of GTEFL's direct 
testimony, filed Januaty 17, 1989, was denied by 
the Prehearing Officer on February 9, 1989 , 
without prejudice to HSN's resubmission of the 
motion to the full Commission at a later date . 

2. On February 9, 1989, GTEFL filed a motion to 
accept surrebuttal testimony. No respons'1 was 
received from HSN. GTEFL's motion to file 
surrebuttal t estimony is granted . 

3. The parties have agreed to and the Prehearing 
Officer has approved a procedure whereby, all 
cross-examination exhibits and exhibits to be 
used by HSN in the direct testimony of adverse 
witnesses will be exchanged and in the 
possession of tl.e other party by the 17th of 
March, 1989 . 
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4. HSN ' s moti o n f o r leave to l a te fi l e it s ame nde d 
prehearing s tatement i s granted . 

5. GTEFL' s mo tion 
Version· of the 
part and denied 
of t h is Order. 

to str ike HSN ' s "Redlined 
Pre hea r ing Order is granted in 
in part as ref lected in the body 

6. GTEFL's motion to compel HSN to identify with 
specificity the areas of inquiry of the adverse 
witnesses called by HSN is granted . HSN is 
directed to p ::-ovide GTEFL with a description of 
the d irection of t he specif i c areas of coverage 
of potent i al t estimony. 

1 . HSN's request to amend its pos i tion statements 
on Issues 14-16 is granted. 

X. PROCEDURE FOR HANDLING CONF IDENTIAL INFORMATION: 

In the event it becomes necessa ry to handle confidentia l 
informa t i on, t he follow i ng procedure will be followed: 

l. The Party utilizing the confidenti a l material 
du r ing cross ex amination s ha ll provide copies to 
the Commissioners and the Cour t Reporter in 
enve lopes clearly marked with t he nature of the 
contents. Any party wishing to examine the 
confidential materia l sha ll be provided a copy 
in the same fashion as pr ovided t o the 
Commissioners subject to execution o f any 
appropriate protective agreement with the owner 
of the materia l . 

2. Counsel and witnesses s hould state when a 
ques tion or answer contains confidentia l 
i nformation . 

3. Counsel and witnesses s hould make a reasonab le 
attempt to avoid verbalizing confidential 
info rmation and, if poss ible , should ma ke o nly 
indirect refe r e nce to the confidential 
information. 

4. Conf ident i al information s hould be pr esented by 
written exhibit whe n reasonably convenient to do 
so . 

5 . At the conclusion of that po r t i on of the hearing 
t hat involves confidential information, all 
copies of confidential exhibits s hal l be 
returned to the owner of the information. If a 
confide ntial e xhibit has been admitted i n to 
e vide nce. the copy provided to the Court 
Reporter sha ll be retained i n the Commission 
Clerk 's confide ntial fi les. 

If it is necessary t o discuss confidenti al information 
during t he hearing the fo llowi ng procedure sha ll be utilized. 
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After a ruling has been made assigning confidential 
status to material to be used or admitted into evidence, it is 
suggested that the presiding Commissioner read into the record 
a statement such as the following: 

The testimony and evidence we are about to 
receive is propr ietary confident1al bus iness info rmation 
and shall be kept confidential pursuant to Section 
364.093, Florida Statutes. The testimony and evidence 
shall be received by the Commissioners in executive 
session with only the following persons present: 

a) The Commissioners 
b) The Couns el for the Commissioners 
c) The Public Service Commission staff and s taff 

counsel 
d) Representatives from the office of public 

counsel and the cou r t reporter 
e) Counsel for the parties 
f) The necessa ry witnesses for the parties 
g) Counsel for all intervenors and all necessary 

witnesses for the intervenors. 

All othe r persons must leave the hearing room at 
t h is time . I wi 11 be cutting off the telephone ties to 
the testimony presented in this room. The doors to this 
chamber are to be locked to the outside. No one i.s to 
enter or leave this room without the consent of the 
chairman . 

The transcript of this portion of the hearing and 1 
the discussiou related thereto shall be prepared and 
fi led under seal, to be opened only by order of this 
Commission. The transcript is and shall be non-public 
record exempt from Section 119.07(1), Florida Statutes. 
Only the attorneys for the participating parties, Public 
Counsel, the Commission staff and the Commissioners 
shall receive a copy of Lhe sealed t ranscript. 

(AFTER THE ROOM HAS BEEN CLOSED) 

Everyone remaining in this room is instructed t hat 
the testimony and evidence that is about to be received 
is proprietary confidential busi ness information, which 
shall be kept confidential. No one i s to reveal the 
contents or substance of this testimony or evidence to 

anyone not present in this room at this time . The court 
reporter shall now record the names and affiliations of all 
persons present in the hearing room at this time. 

It is therefore , 

ORDERED by Commissioner John T. Herndon, as Prehea ring 
Officer, that this Prehearing Order shall govern the conduct of 
these proceedings as set forth above unless modified by the 
Commission. 
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By ORDER of Commiss i o ner J o hn T. He rndon, as Prehearing 
Officer, this 17th day of HARCu ....=.19""'8'"'9 __ _ 

( S E A L ) 

TH 

JOHN T . HERNDON , Commissioner 
and Prehearing Officer 
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