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BEFORE THE FLORIDA PUBLIC SERVICE COMMISS ION 

In re: Prima ry jurisdiction rofu r ral 
from the Ci rcuit Court f o r the Si xth 
Judicial Circu it, Pinel las Cou n t y, 
1n C1rcuit Cou r t No . 87-14199-7 

The following Commissioners 
dtspo sition o f this matter : 

THOMAS M. BEARD 
BETTY EASLEY 

GERALD L. GUNTER 
JOHN T. HERNDON 

DOC KET NO . 8008 15-TL 

ORDER NO. 20980 

I SSUED: 4-4-89 

partici pated in the 

ORDER DEtlYING MOTION TO DISt-IISS 

BY THE COMM ISSION: 

I 

On J une 2 , 19 88, t he Uo no rablo Howard P . Rives, Ci rcuit 
Judge i n Pinellas County, Florida, o rdered that Count XII of 
the Firs t Amended Comp lain t of ~orne Shopping Network, Inc. 
( HSN) in the case of Home Sho pping Networ k, Inc . v. GTE 
Co r o rati o n Genera l Tete hone Com a n of Flor i da and GTE 
Communications Ci vil Case No . 87-14 199-7 , be 
referred to the Commission fo r findings. Coun t XII alleged 
that the defendants had f ailed to mee t their obligdtions to 
pro vide reasonab le and ~ufficient t e lepho ne facili ties and 
equipmen t as required by Section 364.03, Florida Statutes . The 
Cou r t premised this ro(orral o n Fl o rida c oso law, empowering 
cour ts to r efer techn ical mat ters to t he Co~nission f or I 
f i ndi ngs. See Southern Bell Te l e. a nd Tele . Co. v. Mo bi le 
America Corp. , 29 1 So.2d 199, 2 01 (Fla . 1974) (Southern Bell). 

In accordance with the Cou r t's referra l, GTE Florida 
Incorporated (GTEFL), filed a petition with t he Commission o n 
June 17 , 1988 (the Peti t i on), reques ting that we i n i ti ate 
proceedings c o ncerning the refer r a 1. HSN pet it ioned to 
intervene and moved to s tay the r equested proceedings o n July 
11, 1988. 

On July 6, 1988, HSN moved to dismiss Cou n t XII of i ts 
compla i n t in the Cou r t. GTEFL fi l e d a Cross Motion in the 
Cou rt on August 1, 1988 , seeking a referra l of t he majority of 
the factual allegati ons r e l ati ng to quality of service to t he 
Commission o n the gro unds of o u r primary jurisdiction. 

The parties to the above-referenced proceeding met on 
September 13, 1988, t o frame issues for us to consider on the 
referral of Coun t XII o f the First Amended Complai nt. Due to 
the uncertai n t y as to what was before the Commissio n and the 
disputes over issues proposed by the parties, our Staff 
scheduled a hearing before the Prehear ing Officer to hear HSN's 
motion for a s tay and to rule o n the disputed issues; that 
hearing was he ld o n September 21, 1988 . By Order No. 20083, 
issued Septembe( 28, 1986, t he Prehearing Off icer gra nte d HSN's I 
stay request, pending a r u l ing o n reforrn l . On September 29, 
1988, Jud ge Rives issued an o rde r ( the Referral Order) granting 
GTEFL's Cros s Motion for primary jurisdiction referral to the 
Commission. In the Referra l Order, HSN' s mo tion t o withdraw 
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Count XI1 was als o granted. On November 22, 1988, Judge Rives 
denied HSN" s Motio n fo r Rehearing o n the primary jurisdiction 
re!erra!. 

rn the Referral Order , Judge Rives referred several 
questi ons r e la t i ng to t h ree s pecific paragraphs o f HSN's Second 
Amended Compl ai nt . Pa r agraph 34 o ( t hi s complaint s t a tes : 

In late 198 6 , HSN anticipated a substar.tial 
increase in ca II vo lume as t he result of market 
e xpansi on t h rough t he acqu i sition of UHF 
te levi s io n s t at i ons and tho furt her additi on of 
cable a ff iliates . During this period GTE Florida 
and GTE Commun :.cat i o ns repeatedly t o ld H.SN t hat 
GTE ' s teleco~~unications sys tems and the OMNI 
equipment we re capab le o f process ing HSN' s 
anticipa t e d i nc reas ed vo l umo o f calls and were in 
f act ope rat:. :'l; e ff ectively in all respects. This 
rep resentati on was fal se. 

Based o n t h is paragra1 h. 
f o llowing question: 

t he Cou r t proposed t he 

Were GTE's telec ommunications s ystem and OMNI 
equipment capable of processing HSN's: (1) 
Then-presen t volume; ( 2 ) its anticipated 
vo lume; and (3) Was the equ ipment then 
o per at ing cf(cc t i vol y? All ns contampl~tod by 
F.S. 364 . 03 and/o r applica ble rules and 
regulat i ons of the Flori;~ Pub ~ ic Serv ice 
Commission, if any. 

Paragraph 35 of HSN ' s Second Amended Complaint states: 

In late 1986, HSN became concerned about whether 
i t was receiving all of t he customer calls that 
were being placed to HSN, and raised this 
questio n with GTE Florida and GTE 
Commun ica t i ons. GTE F l o rida and GTE 
CoiNnun ! c a t lons Lo ld IISN Lhlll a l l c us t omer cal l s 
were be ing passed to HSN and that any problems 
that existed were so lely lhe result of HSN's 
operato r staffing dec is ions, and no t due t o GTE 's 
equ i~ment o r servi ce s . These statements were 
fa lse. 

The Cou r t pro posed the following question with respect 
to the above allegat ions : 

Did the equ ipment and se rvice employe d by the 
Defendants in the within c ause comply with 
standards unde r F.S . 364.03 and/o r applicabl e 
P. S . C. r ules, if any? 

Paragraph 62 o f HSN's Second Amended Complaint states: 

By making fraudulent s t atements , selling 
defic ient e quipment and then failing to service 
the equipment, willfully conceal i ng the 
equipment • s f l aws, fai ling to advise HSN of the 

401 



402 

ORDER NO. 20980 
DOCKET NO. 88081 5 -TL 
PAGE 3 

pro blems that the local a nd long distance 
networks had in handling the volume of HSN calls , 
and the other misconduct described above, 
defenda nts acted in bad faith and breached and 
violated the ir du ties t o HSN. 

Based o n these allegat ions, t he Court referred the 
followi ng th ree questions to the Commissio n: 

(1) Was there a breach of duty under F.S. 364 . 03 
o f •selling deficient equipment• ? 

( 2 ) Was there a breach of duty under F.S . 364 . 03 
in the s ervice of any equipment so sold? 

(3) Was t here a breach of eit her (1) or (2) 
above unde r any ru le, regulation o r applicabl e 
r aquirement o f the P.S . C . with respect to said 
equipment? 

Each of the questions referred by Judge Ri ves seeks a 
determinatio n of t he respons i bilit1es of GTE Communications 
Corporatio n (GTEC), GTE Co rporation (GTE) and GTEFL for 
providing service pursuant to Section 364 . 03 , Florida Statutes, 
and related Commission Rules . Since GTEFL is the only entity 
providing telecommunications services pursuant to Chapt er 364 , 
Florida Statutes, issues r e la ti ng to GTEFL's affiliates were 
dele ted by t he Pre hearing Office r in Order No . 20083. Based on 
Staff's recommendation, the Prehearing Office r limited the 
issues to those specifically addr.:.;si ng G':'EFL's actions . The I 
final issues list was prov i ded to t he parties as an attachment 
t o Order No. 20343, issued November 21, 1988. 

On November 18, 1988, HSN fi lod a Mot i o n to Dismiss 
the Petition , mainta i n i ng that t he refe rral was inappropriate 
and shou ld be dismissed because HSN is not alleging in its 
civil sui t that GTEFL has violated a statute or rule 
e nfot ceable by the Commissio n. According to HSN, t he F lorida 
Supre me Court held in Southern Be ll that the allegations 
contained in a court's refer r al to the Commissio n for guidance 
must allege t he violation of a regulation, statute o r 
administrative standa rd. 

Further, HSN alleges that we lack jurisdict ion over 
the subj ec t mat ter addressed in the referral inasmuch as the 
questions invo lve e q u ipment. Moreover, HSN believes that we 
are being asked to ru le on the conduct o f parties who are not 
within our regu l ato ry purview, ~· GTEC a nd GTE, and to 
review GTEFL ' s unregulated activities. Final l y, we are said to 
lack au t hority under Chapter 120, F l orida Statutes, known as 
•the Florida Admin istrative Procedures Ac t• (the APA), to issue 
non-binding answers or recommendations or both . In ~his 
r e g a rd, HSN charges that the APA, enacted after Southern Bell 
was decided, contemplates that we shall issue o n l y binding and 
appealable rules and order s. For t his reason, HSN concludes I 
t ha t any o pinio n that we issue on the r eferral would violate 
the APA . Based o n its be 1 i ef t ha t any act ion taken by t he 
Commission on the matters referred would exceed o u r statutory 
autho r ity , HSN requests that the Pet ition be dismissed. 
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On December 5, 1988, GTEFL filed a Motion to Strike 
HSN' s Motion to Dismiss, claiming that HSN's motion is 
procedurally defective and substantively erroneous. GTEFL 
charges also that the Motio n to Di s miss i s inappropriately 
addressed to the Commission. HSN i s claimed by GTEFL to be 
mere ly rehashing here an argument that the referral is 
inappropriate which has been rejected both when raised 
initially and later on reconsideration by the Court. GTEFL 
asse r ts that HSN cannot attack a court order i.n an 
administrative proceeding . 

The source of the Commission's authority is Chapter 
36<1, Florida Statutes, governing our regulation of telephone 
companies. acco rding to the Motion to Strike. The APA is said 
by GTEFL to only set forth procedural requirements and 
therefore does not furnish statutory authority to the 
Commission. GTEFL believes the Commission should proceed to 
issue the fi ndings requested by the Court without rega r d to 
whether the Court will treat them as binding. 

Procedurally, the Motion to Dismiss is untimely 
because it was filed beyond the twenty-day deadline for filing 
such pleadings and thus should be stricken, in GTEFL's view, 
since HSN has thereby waived its right to seek dismissal . 
Mo reover, GTEFL contends that the Motion to Dismiss contains no 
valid jurisdi.ctional allega t ions supporting this challenge to 
the Commission's lack of jurisdiction over the subject matter. 

After considering the a rguments, we find that HSN's 
initial argument that the referral is inappropriate beca use HSN 
does not specifically allege a violation of any statute or 
Commission Rule is a t oo narro w reading of Southern Bell. The 
Supreme Court in that case stated: 

If a complaint raises intricate problems of 
a technical nature requ1ong an expert 
determination of whether the s tandards set by 
statute and implemented by more detailed 
regulations have been met in a particular 
i nstance, the court should be free, though not 
required, to refer such matters to the PSC for 
its findings, in order to obtai n the benefit of 
the state regulatory agency's specialized 
e xpertise in the field. 

The PSC is uniquely qualified to determine 
difficult technical questions regardi ng the 
adequacy of telephone service and has a technical 
staff whose functions include dealing with 
difficult issues. 

291 So.2d at 202. 

The Supreme Court made it clear that the trial court 
could refer q'ue stions of compliance wi t h the statutory 
standards set forth in Section 36<1 .03 , Florida Statutes, to the 
Commission. That case should not be read to be applicable only 
when a specific allegation is before a court. Reading the 
paragraphs of HSN's complaint referred by the Court, it is 
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clear that HSN has raised technical issues regarding the 
adequacy of GTEFL's net work service to HSN. The questions 
referred by the Court are speci fically referenced to Section 
364. OJ. The issue of the adequacy of network provisioning by 
GTEFL is highly technical and is particularly within the I 
Conuniss ion ·s purview. Based on the contents of HSN's 
allegat ions and the Supreme Court's language in the Sou thern 
Bell case, it is clear that the Court's referral is consistent 
with the Southern Bell case and is, therefore, appropriate. 
It is also important to note that, acco rding to GTEFL, these 
same a llegations raised here by HSN have bee n argued and 
rejected by Judge Rives. 

With respect to HSN's argument that we lack the 
s ub ject matte r jurisdict i on to address the questions r e ferred 
by t he Co urt , we conclude t hat t hi s argument be lies a tho r ough 
read i ng of t he quest ions submitted by the Court . Each of the 
questions seeks a determination of the duties and 
responsibilities of GTEFL , GTEC esnd GTE with respect to the 
equipment and service provided to HS~ pursuant to Section 
364.03 and related Conuniss i o n Rul e s. We do not have regulatory 
jurisdiction over the activities of GTE and GTEC, ~· such as 
the terms and conditions under which the OMNI system was 
provided to HSN. However, we do have jurisdiction over the 
services and facilities provided by GTEFL. The three 
paragraphs of HSN's complaint referred by the Court have 
clearly raised allegations directe d e xpressly at GTEFL's 
service quality provided to HSN. We have the clear statutory 
authority to address these issues . Our lack o f authority to 
regulate the act iv ities of GTE and GTEC does not deprive it of I 
jurisdiction to answer the questions posed by the Court; 
namely, a determinati on of the statutory dut ies , if any, of 
each of the entities involved. Accordingly, we fi nd that we 
have subject matter jurisdiction to consider the Court's 
referral. 

The last major argument raised by HSN is that the APA 
s uporcodes tho deci s i o n in Sou t hern Doll nnd al l ows tho 
Conuniss ion to issue only bindi ng and appealable rules or 
o rders, and thus we cannot issue non-binding answers or 
r econunendations to the Court. Initially, we agree with GTEFL's 
argument that the APA is procedural in nature a nd not a 
substantive limi t on o u r j u risdict i o n to act in Accorda nce with 
o ur sta t utory respons lbi lili t:ls . Additiona lly, we no lo that HSN 
does not cite any specific provision of the APA that is 
inconsistent with the Southern Bell case. Presumably, HSN 
refers to the appellate provisions of Section 120.68, but we 
can find nothi ng in that sect ion which is inco nsisten t with the 
Southern Roll c "so. Our ordo rr. oro bl ndi nQ o n t ho s o who wo ro 
parties to the proceeding o r who had no t ice and a reasonable 
opportunity to participate in the case. This is not 
inconsistent with the Southern Bell case wherein the Supreme 
Court held that: 

... PSC flndlnos. whoro s ouQhl, tH O no t conc lusivo 
but should be considered together with any other 
evidence before the court on the issue of 
liability, and on the issue of damages if 
applicable to that issue . The judge should 
consider the total ev ide nce in arriving at his 

I 



I 

I 

I 

ORDER NO. 20980 
DOCKET NO. 880815-TL 
PAGE 6 

conc lusions and a jury should be similarly 
gove rned by the weight of all of the evidence 
bef::e i~. The PSC findings in s uch a case would 
be much like that of t he report of a referee or 
special master which the court, o r jury, could 
act upon a s all of the evidence might indicate. 

1.£!. a t 201S.2. 

The Supreme Court further states that such 
determination *shall not be binding o n the circuit cou r t, or 
upon a jury, if there be contradi c tory e v idence s ufficient to 
support a contrary verdi ct ." l~h i lc the Sup reme Court noted 
t hat an order of t he Commi ssion would not bind either the court 
or the jury , it is clear that it would be binding on the 
parties t o our proceed i ng. As t he Supreme Court said, our 
o rder sett1ng forth our find ings in this case would be evi dence 
to be considered i n the Court tr ial. This i s not inconsistent 
Wlth the APA. 

Further, HSN also intima~es withou t any explanation 
that our order in this proceeoing wo uld somehow not be 
appea l ab l e unde r the APA. We beli e ve that the proper forum for 
an appeal o f our o rder i n this proceeding is a question for the 
appealing party to answer. Beyond this , the appeal l.ng party 
must comply with t he appellate requirements of the APA, Chapter 
364 and Article v, Section 3{b){ 2), F lorida Constitution. 

Fo r the reasons stated above, HSN' s Mot ion to Di smiss 
is denied because the Court has refe rred quest~vns wh ich are 
within our j uri sdiction to resolve. We have the authority 
under case law to act in accordance with the Cour t ' s refe rral, 
and we believe that the APA shou ld not be interpreted as 
barring such action. 

It is, therefo re. 

ORDERED by t ho F'l o r.ida Public Se rvi ce Commi ssion that 
Home Shopping Netwo rk, Inc .' s Motion to Dismiss fi led o n 
November 18 , 1988, is hereby den ied. It is further 

ORDERED that this doc ket s hall remain open for further 
proceed ings. 

this 
dy 

4th 

( S E A L ) 

TH/ DLC 

ORDER of 
day of 

the Florida 
APRIL 

Public Service Commission, 
1989 

Divis i on of Records and Re porting 
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NOTICE OF FURTHER PROCEEDINGS OR J UDI CIAL REVIEW 

'!'~e !"lo rida Public Serv i ce Conuni s sio n is required by 
Sectio n 120.59 ( 4 ). F l o rida Statutes, to notify parties of any 
administrative hearing o r j udicial review of Conunission o rders I 
t ha t i s available under Sections 120.57 o r 120,.68, Florida 
Statu tes , as well a s the p r ocedu res and time l imits t hat 
apply . Th is no t i cu s ho u ld no t bu const ruu o t o mean a ll 
r equests f o r an adm i nis t rative hea r ing or judic ia l review will 
be granted o r res ul t i n the re l ief s o ught. 

Any party adverse l y af fec ted by the Commission' s final 
a c tio n in th i s ma tter mny r oqu :; t : .1) rec o n s ide r a ti o n o f t he 
dec is i o n by f i ltng a mo t ion f o r reconside ratio n with the 
Directo r, Division o f Records a nd Re porting wi thi n f ifteen (15) 
days o f the i ssuance o f thi s o r der in the form prescri bed by 
Rule 2 5- 22.060, Flo rida Admin ist r at ive Code; o r 2) j udicial 
review by the Flo r i d a Su?reme Court in the case o f an electric, 
gas or telephone ut i lity or the Fitst District Court of Appeal 
in the case o f a water or sewe r u_ility by filing a notice of 
appeal with t he Director, Division of Records and Repo rting and 
filing a c o py o f t he no ti ce o f appe a l and t he fi ling fee with 
the appro priate court. Thi s filing must be c ompleted within 
thirty (30) days after the issuance of t his order, pllrsuant to 
Rule 9.110, Florida Rules o f Appellate Procedure. The notice 
of appea l must be in the f o rm specified in Rule 9.900(a), 
Florida Rules of Appe l late Proce dure. 

I 

I 
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