
I 

I 

I 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Request by HI DEAWAY COUNTRY 
CLUB PROPERTY OWNERS ASSOC IATION, INC. 
f o r a n exempt ion from Flo rida Public 
Service Commission regulation for a 
~ower system I n Lee County 

DOCKET NO. 881376-SU 

ORDER NO. 21005 

rSSUED : 4-7-89 

The following Commissioners participat ed in the d ispositio n 
o f this r.~atter: 

MI CHAEL McK. WILSON, Chairman 
THOMAS M. BEARD 

BETTY EASLEY 
GERALD L. GUNTER 
JOHN T. HERNDON 

ORDER INDI CATI NG THE EXEMPT STATUS OF HI DEAWAY 
COUNTRY CLUB PROPERTY OI~NERS ASSOCIATION, INC. 

BY THE CmtMISSION: 

Hideaway Count ry Club (Hideaway) is a residential community 
i n Lee County (County) tha ~ has been in existence since 
appro ximately 1984 . At the time of its i ncept i on, the County 
informed Hideaway that it would no t be able to provide 
wastewater se rv ice for a number of yea rs. Therefore, Hideaway 
constructed its own wastewater treatment plant. Although it 
provided no proof, Hideaway states tha t it was determined t o be 
exempt at that time. 

At this time, current and projected dema nd threaten to 
outstrip the plant ' s capacity. Since the County ' s ability to 
timely provide such service is still questionable, Hideaway 
believes that it wou l d be prudent to stand ready to expand 
capacity, fo r which it needs a cons truction permit from the 
Department of Environmental Regulati on (DER). Pursuant to 
Section 367.031, Flo r ida Statutes, befo re DER will issue a 
construction pe rmit, it requires eithe r a certificate 
authorizing service o r proo f that the ut ili t y i s exompt from 
t he re gulation of th is Co~nission. 

By letter dated October 18, 1988 . Hideaway requested that 
Hideaway Country Cl ub Pro perty Owners Associat i on, Inc. 
(Association) be found exe:npt from the Commission ' s regulation 
under the nonprofit as soc i ation exempti on , Section 367.022(7), 
flo rida Statutes. At t~ched t o i ts letter was an affidavit 
r ecit i ng the f acts upon which i ts asse rted e xempt status are 
based and t he Ar ticles o f Inco rporation and Bylaws for the 
Associati on. 

Under Section 367 .022 (7), Fl o rida Statutes , a nonpro fit 
association that provides service solely to membe rs who own and 
control it is exempt f r om t he Commissi on ' s regulat ion. 

The Art ic les o f Incorporation provide for the inco r poration 
of the Association as a nonprofit corporat i on . Under Ar ticle 
3, each person who is a record owner of a condominium unit is a 
member o f the Association. Membership is appurtenant to and 
not separable from t he interest in the property . According to 
t he affidavit, sewer service is provided solely to the 
Association. 

Under Articlo 8 of th~ Ar tlc l os of Incorporation. the 
i n itial board shall consist of three directors, all developer-
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re lated . Curre n t l y, the boa rd i s c ompri sed o f five directors . 
Pursuant lo Section IV(B ) o f the Byl aws, the directo r s are 
elected by t he members at t ho annual mooting. Pu rsuan t Lo 
Section I II ( D) of the Bylaws, each owner is entit led t o one 
vo te f o r each unit owned . In additio n to its votes fo r each I 
unowned unit, the developer is e n t i tled to o ne e x t ra vote. 
Accordingl y, the Associa tio n s hould be tur ned over t o the 
non-developer members at the first meeting after one unit more 
than one-half of t he total un i t s is conve yed to a no n-deve loper 
member o f the Ass ociation. However . under Sect i o n IV(B) of the 
Bylaws , the developer has the right t o elect a majority of the 
d i rec tors as l ong as it is guaranteeing the budge t of the 
Association. 

By letter dated January 26, 1989, Staff requested fur t her 
i nfo r mation r ega rding turnover of the Association to the non­
developer members. By lette r dated January 31, 1989, Hideaway 
i nformed Staff t hat, a t the last annual meeting of the 
Association, two no n- developer membe r s were e lecte d to the 
board . Additio nally, Hi deaway info r med Staf f that a transition 
committee has been f o rmed and. t hat a 1989 turnover is likely . 
Further . Hideaway stated t hat , in any ovcnl, tho Association 
wi 11 be tu rned over t o the non-developer members on or before 
October 15, 1991. 

Based upo n the f acts as p r ~sen ted above, we be lieve that 
the Associa t ion i s e xempt from our regulation pursuant to 
Section 367.022(7), Flo r i da Statutes, as a nonprofit 
associatio n providing service solely to member s who own and 
control it. However , should there be any c hange in 
circumstances or method of operation, the Assoc i at i on, o r its 
succcsso r(s) in interes t . must inform the Commiss i o n within 
th irty days of s uc h change so t hat we may r eevaluate its 
r egul ato ry status. 

I t i s , accordingly, 

ORDERED by t he Flo rida Public Service Commission that, 
according t o the fact s as presented he rein, Hide away Country 
Club Pro perty Owners Associ at ion, Inc. is exempt from the 
regulation of thi s Commission pursua n t to Section 367.022(7), 
Florida Statutes. as a no n p rof it assoc iation providing service 
s olely to members who own a nd control i t. It is f ur t he r 

ORDERED that , should there be any c hange in circumstances 
o r method of operatio n, Hideaway Country Club Property Owners 
Association. Inc., or i t s successor(s) in interest, shall 
info rm this Commission within t hir t y (30) days of s uch change 
so that we may reevalua t e its regulato ry s t atus. It is further 

ORDERED that Docket No. 881376-SU be and i s hereby closed . 

By ORDER o f the Flo rida Publi c Se r vice 
this 7th day of _ __ AA;p~rl:.liUlL _ _ -r-.---

Division of Records and Reporting 

( S E A L ) 
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