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BEFORE THE FLORIDA PUBLIC SERVICE COMMI SSION 

In Re: Petition of Gulf Power 
Company for an I ncre ase in Rate 
and Charges. 

DOCKET NO . 881167-EI 
ORDER NO. 21102 
ISSUED : 4- 24- 89 

ORDER ON CONFI DENTIALITY REGARDING PORTIONS 
OF STAFF' S FIFTH SET OF INTERROGATORIES 

On November 1<1, 1988, Gulf Power Company (Gulf), 
petitio ned t he Commission f o r a rate increase. As part of its 
discovery, Staf f serve d a Fifth Set of Interrogato ries to Gulf 
o n Janua ry 30 , 1989 . On March 7, 1987, Gulf filed a Motion for 
Protective Order and Reques t for Confidentiality in Co nne·ction 
wi t h Po rtio ns o f Staff's Fifth Set of Interrogatories regarding 
Interrogato ry Nos. 153 , 154, 156, 157, 16 1 , 162, 164, 166 - 17<1, 
and 179. 

Interro gato ry No. 153 asks : 

Since 1983, what meas ures have been taken to 
determine the do l tar a mo unt of the ft s from 
Gulf Power Company? 

Gulf requests speci fied confidential classification 
pursuant to Sectio n 366 . 0 9 3(3 )(b) and (c), Flo rida Statutes, 
relating t o i n te rnal a udits and security measures , 
respectively. The q uestion i s " wha t measures have been taken 
to determine t he amoun t o f theft s ?" Gulf states that " (i)n 
o rder to d etermine t he amounts stolen, it wa s necessary for 
Gulf to perfo r m a n internal audit." The question requests a 
list o f actio ns taken including audits, no t the results o f tl • .., 
audit. We find exemptio ns (b) a nd ( c ) do ne t apply. 

Inte rrogato ry No. 15 <1 a s k s : 

Fo r 1980 1988 list by year the doll'a r 
amount s a ttributed to employee theft. How 
muc h d i d Ky le Croft , Lamar Brazwell, Ar t 
Peters, a nd Ro nald Harri s steal f rom Gu lf 
Power C~mpany i ndividually? 

Gulf requests c o nfide ntiality invo k ing Section 
366-093 (3)(b), Flo rida S tatut~s . relati ng t o in ternal audits. 
Gulf argues tha t it conducted an i n ternal a udit t o o btain t he 
disputed information . We fi nd the ma terial is confidential 
busines s info r mati o n pursuant t o Section 366.093(3)(b) . We 
also find that Gu lf 's an swer was not fully responsive to the 
question because the inte r rogator y requested informa tion on 
thef t s f or 1980 through 1988 and Gul f provided information only 
through 1984. 

Interrogatory No. 156 a s ks Gulf to: 

Provide a c opy o f the invest igat ive report 
of Thomas D. Ba ker and J. L. Childers to 
Douglas McCrary revealing t he resu l t s of 
their investigati o n into a llegations of the 
misapprop ria t i o n of labo r and materials 
belo nging to Gulf Power by Kyle Croft. 
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Gulf objects arguing that the approximate ly 250 page 
Saker-Childers report, a " s ummary prepare d by Thomas D. Baker 
and J . L. Childers t o r the i nvestigative per : od 1(sic )/22/83 -
l /23/84," was prepa red in a nticipation of lit ig ation, the suit 
brough t against Gulf by Kyle Croft , and is, therefore, 
und iscove rable wo rk product. Gulf contends that o nce a 
d ocument i s protected by the work product doctrine, that 
protect ion con t i nues i n subsequent 1 i tigat ion, Alachua Genera 1 
Hospital , rnc. v. Z i mme r USr\, Inc., 403 So .2d 1087 (f l a 1st DCA 
198 1 ) . Gulf a l so argues t hat forced disclo sure of the results 
o f a corporation· s i nternal investigation wo u ld deter 
corporat ions f r om i nves tigating allegations of corporate wro ng 
i n the f u~ure. In re: International Systems and Contro ls 
Corporation Securities Litigati o n, 693 f. 2d 1235 (5 t h Cir. 
1 ~82 ). Gulf alternatively a r gues t hat the report is e n titled 
to specified confidential cl a ss ifi cat io n as boL h a n internal 
audit and a sacu t tty measure pursuan t to Secti o ns JG6 . 093(3) (b) 
and ( c ) , f l o r ida Statutes , respectively. 

We do not find the disputed document to be work product. 
Baker, hen Residen t Investigato r of t he Northern Divi ston of 
Missi ssippi Power Compar.y, and Chi lders, then Manager o f 
Security f o r Mi ssissippi Power Company , we r e r eassigned from 
Mi sstss1pp i to Gulf o n December 2 1, 1983, t o investigate 
a llegatlons of theft from Gu 1 t by Croft. I f t he presence of 
both Baker a nd Childers '"'as in res po nse to al legations of theft 
by Cro ft, it is more reasonab l e t o find that Gulf's 
investigation was not 1n anticipation o f Croft filing sui t 
agai~st Gul f but to verify thefts suff i c i e nt to s uppor t Croft ' s 
termination. The Saker-Childers investigat ion e nde d on Ja nuary 
23. 1984. Cro(t wa s terminated from Gul f o n or a bout Janu11 · 
30, 1984. Cr oft di d not file his 5- c o un t civil suit against 
Gulf unt i l June 26 , 1986, approximately : wo and a half years 
later. The Saker - Childers repor t is more accurately 
cha racteri z ed as ma t erial assembled in the o rdinary c ourse of 
business unrelated to litigation, the result of 'an internal 
investtgation i nto reoccurring allegations of e mpl o yee theft, 
and e xc l udable from wo rk prod uct . CoLton Stntes Mu t u a l 
Insu rance Company v. Turtle Reef Assoc iates , Inc .. 444 So.2d 
595 , 596 (fla 4th DCA 1984); Uni ted S tates v. El Paso Company. 
662 F. 2d 53 0, 542 (5 t h Cir 19 82 ) . Since Gul f itse lf has 
characterized the Saker-Childers repo rt as a n "investigative 
sununary" in its response t o Interrogato ry No. 156 , it is 
unclear, without more , upo n what we cou ld base a findi n g t ha t 
tho r eport i:o; oith r a n internal audi t o r a socu e iL y moasurc as 
contempl ated by Sections 366 . 093(3 )(b) o r ( c ), Florida 
Statut e s. The burden of p roof 1s on the sourc e to s how that 
the d isputed materia l con t ains bo na fide proprietary 
c o nf i dent ia l business info r mation, Rule 25- 22 .006(4)(c), 
florida Administrative Code . Gulf has no t met its burde n. 

We are also unpc r s uaded by GulC ' s po l icy argument 
regardtng t he deterrent effect of t he forced disc l o sure of 
internal corporate investigations in light of the logical 
conclusion o f that a rg ument; c orporations chilled against 
pursuing , and para lyzed by, allegat ions of internal wrongdoing. 

In ter r ogatory No . 157 asks Gulf t o : 
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Explain why onl y approximately $1 6,000 of 
stolen inventory a nd labor was attributed t o 
Kyle Croft whe n the investigators' r eport 
instituted as a result of emp l o yee thefts 
reported Cro ft was responsible for losses in 
excess of $ 300.000 . 

Gulf argues that info rma t i o n concerning "" l osses i n excess 
of $300,000" and the results of an i nvestigative report address 
issues s ub j e ct t o o n-goi ng li t igation and are protected by the 
work product d octrine. Gul f ' s o bjection to Interroga t o ry No . 
156 is i ncorporated by reference . Gul f a l ternatively argues 
that the Sake r - Chil der s repo r t is a n internal audit entitled to 
confidentiality pursuan t t o section 366.093(3 ) (b), Fl o rida 
Statutes, and that the $16,000 promisso ry note wa s so li c ited by 
Gulf a s a securi t y measure entit ling it t o con f ide ntiality 
pursua nt to Section 3 66 .093(3)( c ) , Florida Statutes . 

We fi nd that the Saker-Ch i lders report summarizing Gulf ' s 
investigati o n into allegatio ns of theft by croft is no t work 
product f o r reason s discussed in our ruling rela t ing to 
I n ter r ogatory No . 15u . iJe f ind that Gu l f ' s un i latera 1 
c haractecizations of the invest iga tive summary as an internal 
audit 1nsutfici e nt to meet it s burden unde r Rule 25-22.006(4 ), 
Flo rida Administrative Code , entit ling t he report to exemptio n 
from d isclosure. We also find Gu l f ' s curious cha r acterization 
o f the promisso ry note as a security measure unnecessary . The 
inter ogatory did not request p r oductio n of the $1 5,986 .62 
promisso ry note e xecu t ed by Croft wh ich i s already public 
reco rd as Exhibit 3 to Croft ' s Third Amended Comp l ai n t i n Croft 
v. Gulf Power, et a l. The interrogatory more r eason a bly s eeks 
an e x pla.nation of the disparity in the tOti!l amount of goods 
and serv i ces reported missing by Baker in h .s December 1983 
January 1984 investigation of Croft , $300,000, and the amou n t, 
$ 15 , 977. 62 , f o und mis<~ppropriated by Croft i n t h e unti tled , 
unsigned,. f o ur-page list of good s and services dated February 
2 , 1984, labeled Exhibit A to Jacob F. Horton's affidavit 
included in Gulf's Moti o n for Summar y Judgment in Croft v. Gul f 
Power, et a 1. In any event, Gulf fail ed to produce a copy of 
the repo r t pursuant t o Ru l e 25-2 2.006(5)(b) , Florida 
Administ rat ive Code, without whi c h a de termi nation as to 
c o nfidentiality cannot be made. 

Interrogato ry No . 158 asks G~lf to : 

Reco nci le the invento ry shortage of on ly 
$ 8,462, as reported i n a 1983 audit of 
inventory, with the $ 300,000 s ho rt age 
reported by Tom Baker i n connection with the 
198 3 investigation of emp loyee t heft. 

Gulf reargues work product as to the Saker-Childers 
report. Fo r the reason discussed i n our rulings relating to 
Interrogatory Nos . 156 a nd 157, we find the report to be the 
results o f an investigat ion of reoccurring allegations of theft 
from Gulf by Croft and, t he refore, excludable from work 
product . Gulf alternatively a rgues that the Saker-Childers 
repo rt and the 1983 audit, audit No. 83-06 , irndicating an 
$8,462 shor tage, are entit l ed to specific confidential 
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c lassif i cation pursuant to Sections 366.093(3)( b) a nd ( c), 
f l orida Statutes. We ag ree as to ( b ) as to Lhe aud i l. i\s to 
t he report, Gulf falled t o submit a copy to Comnussion staff 
pursuant to Ru le 25-22.006(5)(b), florida Adm i nistrative Code, 
wi t ho u t which a determination as to confidentiali t y cannot be I 
made. 

Inter r ogatory No . 161 asks Gulf to: 

Provide a copy of the April 1983 warehouse 
audit. Explain the gross short age and gross 
o verage. Wha t actions o r procedure s have 
been i nsti tuted to correct i nvento ry pricing 
and con t r o l ? 

Interrogatory No. 162 asks Gul f t o : 

Provide a copy of the warehouse audit report 
orde red by Douglas McCrary i n late 1983 in 
response to all egations of theft by Kyle 
Cro ft. 

Interrogatory No 164 asks: 

When and by whom wa s the most r ecent 
inventory of the wa rehouses taken and what 
we re the audit fi ndings? Please provid e a 
c o py o f the audit. 

Inte rrogato ry No. 167 a s ks as ks Gu l C l o : 

Please prov i de the most recPnt internal 
audit report o n invento ry . 

In ter r oga tory No. 168 asks: 

What interna l cont r o l procedu res are in 
place to prevent f utu re thefts by emp l o yees? 

Interrogato r y No. 169 as ks Gulf to : 

Expla in the internal controls governing the 
purchase of and payment f or goods and 
services. 

Interrogatory No. 170 asks Gu lf to: 

Describe i nternal controls 
mater i als ma nagement. 

r elating to 

Interrogatory No. 171 asks: 

How l ong ha ve t he cu r rent internal controls 
been in effect? What was the prio r policy? 

Interrogatory No . 172 asks: 

Since 1980 , have Gulf's i ndepend e n t auditors 
made recommendat ions for improvements to 
internal controls? If so, o n what date a nd 
what were t heir recommendations? 
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Interrogatory No. 179 asks: 

Why did Gulf ' s internal controls 
procedures fail to detect the 
thefts? 

and aud1 t 
emplo yee 

Gulf requests specified confidential classification to tts 
responses to the abo ve Interrogatories pursuant t o sections 
366.093(3)(b) o r (c). Florida St atutes. We fi nd the disputed 
info rma tion as to Inte rrogatory Nos. 161, 162, 164, 167, 168, 
169, 170, 171, 172, and 179 is exempt fr om publ ic disclosu re 
either as an internal audit o r a security measure . We fi nd 
e xemptio n (b) applies to Inte:r r ogato ry No. 171 t o the extent of 
the current audit controls, but not as t o t he prio r policy, and 
exempti o n (b) applies t o In te .rrogatory No . 172 to the e xtent of 
the recommendations, but not as to t he date the recommendatio ns 
were made. 

rnterroga to ry No . 166 asked Gulf t o : 

Describe t he procedures empl o yed by Gul f 
Powe r Compa ny in conducting a physical 
inventory of warehouses and spare parts. 

Gulf requests specified confidential classi fica tion 
pursuant to exempti o n (b) relating to internal audits . The 
question. howeve r. addresses audit procedures, not audit 
repo r ts or findings. It is also unclear whether Gulf has 
addressed the inventory of spare parts as directed in the 
i nterrogatory. 

Interrogato ry No. 173 asks: 

How are vendors of goods and services 
selected? 

Interrogato ry No. 174 asks Gulf to: 

Describe the vendor bidding process when it 
is used in the pu rchase of goods and 
service!.. 

Gulf requests specified c onfidential classificati o n o f its 
responses t o the above two questi o ns pursuant to s e ct i o n 
366.093(3)(e), Flo rida Statutes , arguing t he di sc l osure o f 
i nformation concerning Gulf ' s vendo r s e lection and its related 
bidding proces s would prejudice Gul f 's abi 1 i ty to contract for 
services on favorable terms. We disagree. The requested 
i nformation does not c o ntain information concerning vendor 
selection or the bidding process which, i f disclosed , would 
prejudice Gulf ' s ability to contract for services o n favorable 
terms in the future. In fact, vendors must be cognizant of 
this information to make informed bids. 

In c onsideration of the foregoing it is 

ORDERED that Gulf's request for 
classifications as to I nterrogatory No. 
fu r t her 

specified confidential 
153 i s denied. It is 
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ORDERED tha t Gulf's request for specified conf i dential 
classification a s to Interrogatory No. 154 i s gra nted but that 
GulE is directed to provide the reques t ed i nfo rmat ion through 
1988. It is further 

ORDERED that Gulf's motion for p rotective order and 
reques t f o r specified confidential classification as to 
Interrogatory No. 156 are denied. I t is f urthe r 

ORDERED that Gulf's motion for protective order and 
r eques t fo r specified confidential classification as to 
Interrogato ry No . 157 are denied. It is f urther 

ORDERED tha t Gulf's request for specific confidential 
cl ass i fica t i o n as t o Interrogatory No . 158 is granted as to 
Audit No . 83-06 a nd denie d a s to the Sake r-Ch ilders repo rt. It 
i s further 

ORDERED tha t Gu lf's requests for specified confident ia l 
classification as to Interrogato ries Nos. 161. 162 , 164 , 167, 
168, 169, 170, 171. 172, and 179 are granted to the extent 
s pecified. It is further 

ORDERED tha t Gulf's r equests for specified conf i dential 
clas sif icatior: as to Interrogato ry Nos . 173 and 174 are denied. 
It is further 

ORDERED t ha t if a protest is filed within 14 days of the 
date o f th is o rder it wi 11 be reso lved by the appropriate 
Commission panel pursuant to Rule 25-22.006(3)(d), Flo rida 
Administrative Code. 

By ORDER of Commissioner Th omas M. Beard, as Prehearing 
Officer, this 24th day o f _....:AP=..:R:..:l:..:L=-------· 1989. 
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