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Bff"ORI-' Ti fF "!,OR I PA PUll I. I <: SFRV I CF CONM I SS I ON 

In r c : SOUTHtRN BELL TELEPHONE AND 
TELFGRAPH CONPANY ' S Publ i c P~ckeL 

Swrlching Ne •.to rk 1'.Jr r t l ( T - 87-JilJ 
filed 6/5/87 ) 

DOCKET NO . 870766- TL 
ORDER NO . 2l lo47 
1 ssut-:n : 6-26- 89 

The f o l l owr ng Conu:~ i ss ion •rs Ill 

dispos iti On o f t hi s matter : 

MI CHAEL Mc K. WILSON, Cha irm.Jn 
THot1AS M. BEARD 

BETTY EAS!.EY 
Gt:: RALO 1. . GUNTL:: ll 
JOliN T. IIERNDON 

QRDFI< GRANTING STAY 

BY THE COMMISS I ON: 

the 

By Or der No . 20828 . issued Ma r ch 1, 19119 (Lhc Orde r), we 
determi ned t hat protocol conve r s i o n was , al l eas t in part, an 
intrastate se r vice s ubject t o ou r juri s d iction. Accordi ngly, 
we orde r e t:l Sou thern Bel l Tc l cphon • and Te l egraph Company ( Bell) 
lo fi l e t ari ffs r evi sion s to provide p r o t oco l c o nve r s ion o n a 
t egulated intr as tate basis . On Ma 1c h 16. 1989, Be l l fi l ed a 
rnol1on fo r p a r t ial reconsi dera ti o n and f o r s Lay o C lhe Order 
(the Mo t ion). 

To satis fy the r e quiremen ts f o r reco ns iderati o n, a motion 
musl concise ly st a te g 1o unds in support lhe r eoC. §.£.£ Rul e 
25-22 . 060( 2). fl o rida Admini s tra tive Code . The gro unds stated 
must br i n g t o our at t ention some ma tter oC law or fact whi c h we 
f ai led to consi der o r o ver l ooked in ou r pri o r :leci s i on, Di amo nd 
Cab Co . o f r-ti ami v. Ki (!g . 14 6 So . 2d 889 ( fl a . 1962 ), Pingr~ 

uaintance , 3 9 4 So . 2d l b l (f la . Jsl DCA 198 1) . The moti o n may 
not be u sed as an o ppo rtunity t o r e-a rgue matte r s pr ev i o us ly 
cons ide r ed by us , Qi amond Cab, s u ~ · 

The !'lo ti o n seeks a slay o f Lhe e ffec t i v e ness o C Lhc Orde r 
•. nti l t he U . S . Cou1 L of Appea l s f o r Lhe N inth Ci r cu it (the 
Cour ) rules on t he Fcdctal Communi ca ti o ns Conun i ss i on · s ( fCC ' s ) 
autho 1 ily l o p r eempt stale r egu lat ion o f e nhanced serv i ce . In 
t he .Jl 'ln,l ivc, the ~to l i on u rqe s Lh a l we g r a n t a slay o r t he 
0 1 d~r t o r 1 p~11 0d of up Lo n in• monlh:> Lo i!II OH L h~ comp any t o 
pcrfc11m Lhe nec~ssary ac ions Lo cnab l ~ 1L t o of f e • p1 0 Loco l 
convc1sion on a rcgu l at~d b asis . 

Bel l argues Lh il l it Cdnno l comply w i th bo llt Lhe f CC ' s and 
o u r orders. T he 0 1de r noles Lh a l Lhu cou • L wi II :>OO II r ul e 0 11 

the i ssul) o f Lhc FCC ' s auLho riLy Lo dec lare pro t oco l c o nve r s ion 
as an e nhanced se r v ice and Lo p 1cempl s t a le 1cgu l aLi o n o C 
enh<~nccd se r vices. Sl aying Lhc c ff •C' liv • ncss o f Lhc Order , 
accord i ng Lo Lhe ~to l ion, wi I I pr evo•nt I\,!) I f r om b•• irHJ f o r c ed Lo 
v iolate ei thc 1 Lhc Order 0 1 Lh' f CC ' s direc tives . 

The Mo L1on a ll cg •s also LhJl ther e a r c nume r ous task s t ha t 
need to be pe r fonred pri o r to Ocl l' s o f fering o f pro t oco l 
conversion on J r egulated basis . Fi t st. Be llSou t h Ad vanced 
Netwo r ks ( BSAN) c u rrentl y per f o r ms a ll e nd usc t billings f o r 
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protoco l convetsion; these funct i o ns mu st be assu.1ed by Bell. 
Bell ' s current. bi l li ng sy st.~m I S no t. ad~quate to ncct ..:urre nt 
protoco l convetsio n c u ::: Lome t needs , and t hu s Be ll st.1tcs t h at. 
it. must ullli7l' USAN ' s btll tng so f lw,oltJ a nd pu.ch.J:;• new I 
hardwa t e to perfo r m cut t e nt. bi II i ng u si ng the e xi s ti ng c us t ome t 
bill f ormat . Additionall y, Bell says it must develop 
procedu res f o r al l owing mult iple custome t s t o s h a r e d i a l access 
I i nes . centra 1 o t f i c c data set s and as ync h t o no us po t t.s, and for 
measuring and btlling thei r usage. ~IO t~ovc t, Bell c l aims that 
it must deve l o p an in -house o rgani~at i on for ma rketi ng pro tocol 
conversi o n . f o r providi ng custome r service and fo r tracki ng and 
mon t t o t i ng i mplencntati o n of t he pt oLoco l c o nversion o n a 
regulated basis. Bell must a l so mollify exi s ting BSAN c u s t ome r 
agreements to r~f l ect th~ changes i n their services . 

Additiona l tasks that must be petfo rmed include t h~ des i gn 
and i mplementa ton o f a procedure t o idcnli fy and book al l 
expenses and r evenues from protocol conversion pro v tded in 
flori da separately fr om all revenues a nd expe nses relating t o 
pro t oco 1 conv ers t o n p t o v idcd in o the r states . Be 11 est. i mates 
that. it wi I I need nine mont hs t o comp lete these tas k s but tha t 
a mtnimum of n1nety days i s necessa ry to a l l ow the compa ny to 
conltact with BSAN Co t Lh~ ptovis i o n o C these se t vicos until 
Bell can a ssum~ t hem. 

The Mo tion Cutther contends Lhal the Order 
mischaracte r i z es its brief Cil ed in t hi s d ock e t . Be ll charges 
t h at it s i mpl y noted in it s br i ef that the u.s. Court of 
Appeals ( o r the D. C. C ircu t t did not. exp li c i tl y address in its ! 
p reemption discuss t o n the FCC ' s preemption o f enh anc ed services 
as it did the FCC ' s power to preempt state r egulatio n of CPE. 
Therefo re, the ~IOL 1 o n asserts that. the company wa s not a r guing 
that this court. h ad no t. sp'<.:iCica ll y uph~ld the FCC ' s aut. ho tit.y 
t o preempt state r egulation of e nhanced services . Finall y, the 
Mo tio n al l eges that th~ pt i ce parity r ate st ructure for access 
to t he Pul seLink (pack et. switching) ne two r k t ha t. wa s ado pted i n 
t h e Order i s di ff e r e n t. ft om t.h J I at i ssue in Docke t: No . 
'\80 4 3-TP. 

Wi th r espect t.o the Mot ion' s a rgument that the Order 
places the company in the untenable posit i o n o f having to 
violate either the FCC ' s or ou t o r ders , Bell has consis t e ntly 
and persistently raised this argument bcCotc u s . Vet , Be l l has 
made no show i ng r egardi ng t h e j uti sdiction conflict ques tio n 
Lh cll we eithe r o vcL l ooked o r mi s.1ppt ehcnd••d some eviden ce or 
argument in r eaching our decis i o n in the Orde r . 

T hP argument tha t Bell must comp l ete a l arge number of 
task s before it can pro v ide protoco l conversion o n a rcgul~ ted 

basis i s rai sed befo re u s for t he fi r st time. At no time 
during the hearing in t hi s proceedi ng did Bell preset\t the 
e x ensive l ist. o f implementatio n pt ob l ems it now advances 
despite a c lear o ppott.un it.y and a g r eat. incentive Lo d o so . 
The e xtent o( the ptoblems ad vanced by the company in ils prio r I 
arguments amoun ted to s i mpl e sta t emen t s t h a t there would be 
customer confusion for mul ti st.a te accoun ts if thete were 
di ffering regulatory t r ea tmenls between Fl o ri da and othe r 
juri sd i ctio ns and t hat t he company' s accounti ng procedures 
would be complicated by Lhe dif(e r ing jurisdict i o nal 
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requirements. To the eKLent that 
prob lems form barriers. nell' s 
inro r mJL r on wh~n rt h .HI l h•· P•·rrv,·t 
SO ShOUld not be COU IIlt' rHI IICed as J 

The 1-lot i o n has failed to i dculi fy 
this proceeding thal we overlooked 
reaching our deci s i on. 

the a l leged implementation 
failure to pr •wide Ltlis 
lullrm ,rncl o ppu rlt.nity to do 
basis fo r r ccons i derat i o n. 
anything in the record of 
or failed to conside r when 

Regard ing our alleged mischaracterization of Bell ' s brie f, 
the relevant po rtion of the Order s Lates: 

f1ore i mportan t ly, the Communications llct of 193'1 
e x press ly rese r ves to the states the regulation of 
pure ly intrastate telecommunications serv ices. As 
was argued by Southern Bell in its brief , the D.C. 
Circuit ' s deci s i o n upholdi ng Lhc FCC ' s pr<!t'mplion of 
state regulation of CPE and enhanced se rvi ces in 
Com2.!:'ter Il addressed o n ly CPE . The basis of t he 
decision was that a piece of CPE c ou ld not be 
ptactically separated into separate jur i ~dtcLi ons. 

The Court did not rationalize its decision to uphold 
preemption of slate regulati0n of enhanced serv i ces . 

The relevant porti o n o f Bell ' s brief says: 

In Lha t case (Computer II), the U.S. Court of Appeals 
for the District o f Co l umbia Ci r c uit uphe>ld Lhe FCC ' s 
.11111Hltily l Ll d•rt'C)UliltC bo th l ~llh<~IICt• CI St•rvi l:eS <11Hl 
CPE . The Court fur t her eKptessly upheld Lhe FCC ' s 
po wer lo preempt state regu lal i o n of CPE; however, 
the Court did not explicilly address the FCC ' s 
p r eempt i on of enhanced services o r the renuirement 
that BOCs prov ide such services oulr t hr ough sep a r ate 
subsidiaries . Allhough the Cou rt did nol expressly 
address these issues, the FCC and many other parti es 
have construed this case as supporting the FCC's 
authority t o preempt slalc r egulation of CPE and 
enhanced services. 

we fail to find any mischaractcri? .• lli o n of D<.!ll's brief in the 
language o f the Order. Furthel, any addit i onal explication of 
Bell ' s arguments wou ld have no material effect on the basis of 
our decision . 

The Motion's argument t h al lhe rate st r ucture estab li s hed 
for protocol c onvers i o n is materially dif fer~nl f r 0m that which 

is under considera i o n i n Docket No . 860423-TP, r egard ing 
Informati o n Services, does nol raise any ques ti o n for us to 
decide. Bell d oes no t seek auy c hange in the rate structure 
decision no r does it point t o anything thal we failed to 
cons ider o r ove r l ooked in reaching our decisi on. The Mo tion 
mere ly poi n ts o u t t hal the r e may be a difference i n t he ra te 
st ructu r e policy decisi o n made in Lhis d ock et aud the o n.:! Lhat 
we ma y eventually adopt in the Info r mation Services proceeding. 

As set forth in the f oregoi ng discussion of Lhc Motion ' s 
arguments. the company has Cai led t o identify any point that we 
failed to con sider or overlooked in reaching our dec i sions set 
forth in the Order. Essentially, the company has uot asked us 
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to alter our bas i c decisi o n Lo provide protocol conversion o n a 
regula ted bas is. The Mot i o n h as , ho1~ever , as ked thal 
implementation of the O td~r be stay ed eitheL pend i ng Lhe 
Court' s decisio n o r long enoug h to al l ow Bell t o resolve I 
alleged techn ical and l ogistica l problems of " gcari'lg-up" to 
of fer protocol conversion o n a regul ated bas i s . 

We acknowledge that the essence of the jurisdictional 
conflict existing between us and the FCC, .LJL:_ , the limits on 
the FCC's authority to preempt states ' proper r egula tory 
authority, is currently the subject of t he appeal of the FCC ' s 
Computer I nguiry _l!_!. decisio n in t he Court . As a result , our 
jurisdictional challenge to t he FCC on the protocol c o nversion 
issue now lies within the appellate jurisdiction of the Court. 
We believe that attempting to alter lhe status quo while the 
Cou rl is considering jurisdictional issues i s inappropriate. 
\oJe fur t her believe that our staying t he effectiveness of the 
Order would not grant deference Lo the FCC but would recog ni ze 
and defer t o the jurisdiction o( the Cou rt. 

We also note that Bell has filed a "Mot i on t o Preserve the 
Status Quo" with the Court and t hat our response i s due 
shortly. The Court ' s g r anl o f Bell's motion wo uld effective ly 
result in an injunction against u s , prohib iting our act ing to 
compel compliance ~~ith the Order. Our denial o f t he Motion' s 
t equest Co r a slay under these conditions would c r ea te unneeded 
c o nflict with the CouLL al a time when i t i s in the final 
stages of the appel l aLe pto cess in t hi s case . 

Fo r the reasons explained above , we granl the Molion' s I 
request f o r a stay o f Lhe effectiveness of the Or:der unLi I t he 
Court has ruled o n the i ssue of Lhe FCC ' s author ity to preempt 
stale regulation of protocol conversion. Further if Lhe Court 
~ules aga inst the FCC o n the preempti o n issue, Be ll shall be 
given 30 days fr om the datu the Courl ' s order becomes fi n a l t o 
fi~e tariff r evisions consistent wilh the Order with the 
service to be in place and offe red o n a regulated basis within 
90 days from the same date. 

Ba sed on the foregoi ng, it i s 

ORDERED by the Flor i da Public Service Commission t hat 
Southern Bell Telephone and Telegraph Company· s request for a 
stay of Lhe effectiveness of Order No . 20628, i ssued ~\arc h l. 
1969, unti 1 the U.S. Court o( Appea l s for the Nint h Circu it h as 
ruled on t he issue o f t he Federa l Communicdt i o n s Cornmi.ssion ' s 
authority t o preemp s tate regulation of p r otoco l conversion is 
hereby granted. lt is further 

ORDERED Lhat , in Lhc event t hal the U. S . Court of Appeals 
for the N inth Ci r c uit rules aga inst the Federal Communicat i o n s 
Commission on the preempti o n issue. Southern Bell Telephone and 
Teleg r aph Company s hal l fi 1.::, no later than 30 day s from the 
date the Court's order becomes final, tariff revi s ions I 
consistent with Order No . 20828 , issued March 1. 1989, w ith the 
service to be offered on a regulated basis within 90 days from 
the same date . It i s further 
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ORDERED t hat thi s docke t s hall r emain o pe n pending the 
r esolu tion of the appea l in the U . S. Court ot App~o l s fo r t he 
Ninth Circuit of the Federa l Communicati o ns Conmiss ion ' s 
dec isio n in its Computer Inqu i r _!_!_! proceed ing . 

By ORDER ot 
this ~h_ day of 

(SEAL) 

DLC 

t he florida 
JUNE 

Public Serv i ce Commission , 
1989 -

NOT I CE Of FURTHER PROCEED INGS OR JUDI CIAL REVlEW 

The Fl o rida Public Servi ce Commiss i o n i s requ i red by 
Section 120.59(4), Fl orida St atutes , t o no tify parties of any 
administrative hearing o r j udicia l r ev i ew of Conun ss i o n orders 
trat i s available u nder Seclions 1?. 0. 5 7 o r 120 . 68 , Flor ida 
Statutes , as we l l as the procedures and ti me limit s that 
appl y. Th is notice s ho u l d nol be cons t rued t o mean a l l 
r equests for an administ r at ive heari ng o r jud i c ial r evie~<~ will 
~e g r anted or re sul t in the rel i e( sought . 

Any party adver se ly affected by the Commission' s fi n a l 
action in this matter hlay request : 1) recon si deration of the 
decision by filing a motion fo r reco ns iderati o n wi t h the 
lliacc l o a, Divis i o n o f Rocord s and Repo 1Ling willain fifteen (1 5 ) 
days of t he issuance o f Lh is o rder in the f o • m pL CSC I ibed by 
Rule 25-22.060 , Flori d a Administrative Code ; or 2 ) judic i a l 
review by the Florida Su preme Cour t in the CJsc o f an e l ect ric, 
gas o t te l ephone utilit y or tht~ First D i str i c t CouLL o( Appeal 
i n the case o C a wa te r or sewer ulil i l y by fi li ng a not i c e o f 
appea l with the Di r ector, Division o( Reco rd s and Repo rting and 
filing a copy of the notice o( appea l a nd the f il ing fee wi t h 
lhc appropriale courl . This (iling mu s l be comp l eted within 
Lhi r t y ( 30 ) days after the i ssuance of thi s o r der , pursuant to 
Rule 9 . 110 , Florida Rules o( Appe llate Procedure . The notice 
o f app<>al must be in the f o 1m speci fi ed in Rul e 9 . 900 ( a ), 
Florida Rul es o ( Appel laL~ Paocodure. 
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