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BEFORE THE rLORrDA PUBI.LC SERVICE COM11I SS ION 

In re: Complai n t of FOYE BUILDERS , 
INC. and FRANK AND MAUREEN ESPOSITO 
agai nst SANIBEL SEWER SYSTEM PARTNERS, ) 
LTD. for vio lation o f Rul e 25-30 . 310 ( 2)) 
and ( 3), F.A.C., regarding iniLiation ) 
of s ervice in Lee County. ) __________________________________ ) 
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The following Commiss i oners par t i c ipated in the di s position 
of this matte r : 

MI CHAEL McK. WILSON, CHAIRMAN 
THOMAS M. BEARD 
JOHN T. HERNDON 

ORDER GRANTING IN PART AND DENY ING IN PART 
THE UTILITY' S MOTION TO DISMI SS AND D~FERRlNG 

SHOW CAUSE PENUING UTIL ITY'S ANSWER TO COMPLAI NT 

BY THE COMMISSION: 

On March 15, 1989, we rece i ved a formal Compl a in t (the 
Complaint) from Foye Bui Idees , Inc ., and Frank and 11aureen 
Esposito (the Comp laina nts ) aga inst Sanibel Sewer System 
Par t ners . Ltd. (Sanibel or thl! ut i li t y). for Sanibel ' s f a ilure 
to provide sewer service w1thoul unreason~ble delay. Our 
Di vi s ion of Reco rds and Repo rting docketed and s..:nl the 
Comp lain t to Sanibe l on March 20, 1989 . 

The Complaint states that Sanibel has consis t entl y fui led 
to comply wi th the Consent Order it entered into with the 
Department of Environmental Regu la tion (DER) on January 23, 
1987 . The Consent Order required that Sanibel have its new 
tertiary effluent filter completed and in serv i ce no la ter than 
Ap r il 30, 1988, wi t h an e xtension gran ted t hro ugh June 30, 
1988. The Complai nant s cite Rule 25-30 . 3 10, Florida 
Admini s t ra tive Code , as the autho rity under which they file 
t he ir Compl ai nt. Rule 25-30.3 10( 2), F loridJ Administ r ative 
Code, provides as f ollows : 

(2) Upo n an appl1cant ' s comp li a nce with utility ' s 
reasonable rules regardi ng se rvice initiation, 
the utility s hall initiaL<! se rvice without 
unreasonable del.J y. To e ns ure effect iven~ss o f 
its rules regardi ng service a nd t he ini tiation o f 
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service , a utility shall set out its 
policies in its tarif(, and these 
policies shall have uniform applicat io n. 

rul es 
rules 

o r 
o r 

The Complainants statP that t he uli lity has violated this Rule 
by not initiating s ervice withoul unreasonable delay and by not 
informi:lg them of its rules or policies. The Complainants' 
de.mands for relief are that the Commission compel Sanibel to 

I 

make "the applicable system tully o perational" so that it can 
provide sewer service to the applicants on or before Apr il 15, I 
1989, and that the Commission c ompe l Sanibe l to reimburse the 
Complainants for their damages itemized in the Complaint. In 
addit ion, the Complainants request that the Commission grant 
them a hearing o n their Complaint . 

Sanibel responded with a timely filed Mol ion to Dismiss . 
In its Motion, Sanibel moves us to di sm i ss the Complai nt 
because, it alleges, the Consent Order with DER prohibits it 
from further connectio ns at this time. The utility states that 
·whether connections ·are made o r not is under the jurisdiction 
of DER a nd not under the jurisdiction of this Conunission, and 
the Commission therefore cannot grant the rei ief reques':ed by 
the Complainants." In a second paragraph, the utility states 
that t he Complainants' dema nd for damages i s inappropriate 
because this Commission does not h a ve jurisdiction to assess 
damages . 

The Complai nants have itemized throughout their Complaint 
and the Addendum to their Complaint the damages t hey have 
allegedl y suffered as a result of this utility's failure to 
provide them sewer service . ll is certainly true that this 
Commi ssion does nol have author i Ly to assess money damages. In 
t hat respect, the Mot i o n to Dismiss is correct and we find it 
appropriate to gran t the Motion to that exten t . However, t hi s 
Commiss ion does ha ve ju r isdiction to enforce its own Rules. I 
The Complainants have alleged hat Sanibel has violated Rule 
25-30.310, Florida AdminisLrative Code, by not providing sewer 
service without unreasonable delay. The utility has not 
provid~d any explanation as t o why Lhe provisions of the 
Consent Order, r equi ring that the tertiary effluen t filter 
system be operational by no l ater tha n April 30 , 1988, (with an 
apparent e x tension gtanted tht o ugh June 30 , 1988), have no t 
been compl ied wi t h. We do no l concern ou , se l ves with the 
enfo rcement of ano the r agency' s Consent Order , but we must 
enforce our Rule regarding the iniliation o f service . 
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The Comp l ainants. f o ye Builders , Inc., first requested 
se rvice from the util1ty by l etter dated October 17, 1988. 
They received several l etters from the uti l1 t y and the City o f 
Sanibel and DER indicating t hJt the utility should be ready to 
serve them by the end o f 1988. rt is no w mid-Ju ne, 1989 . 

The uti lity's tari[[ pro visions r egarding its service 
availability policy have been modified by Order No . 18529 
issued in Doc ket No . 861112-I~U. That Order provides that the 
utility will collect cash service avai lability charges of $300 
per equival~o:nt residential con necti o n (ERC ) a nd that it wi l l 
no t accept actual line donations from develo pers. There has 
been no i ndicat i on that the Compla1nants have f~iled in any wa y 
to compl y with the utility ' s rules or polic i es In this matter . 

The util i ty clearly believes that the existence of the 
Consent O r der is an abso lute defense to its alleged failure to 
comply with Rule 25-30 .310, Florida Admin i st r ative Code . 
However , we find noth ing in the fou r co rne rs o:: t hat Co nsen t 
Order. no r in the Mot i o n to Dismiss, that offers a n y reaso nable 
explanation as t o why thi s uti l ity has not provided t imel y 
sewer se rvice to these Complainants . 

The Mot i o n to Di smiss filed by t he utili t y t o ll ed lhe time 
f o r fili n g a response Lo the Complaint. Ho we ver, s ine<' we are 
denying the Mo tio n to Di smiss in part, the utility ha s L~:n days 
f r om the date of thi s Order t o file a n Ans wer to th~ 
Complaint. As disc ussed above , Sanibel has appa r ently viol ated 
Rule 25-30 . 310, Florida Admi ni st r ative Code, by not providi ng 
sewer service to Fo ye Builders. Inc., and Frank and Maureen 
Esposito, without unreasonable de l ay. The utility ha s not 
denied the allegations rai sed by the Complainants, but has 
offered t hat the Co nsent Or der t hat it e n tered i n to with OER 
has p r evented it from prov iding such se rvice. Upo n the f i ling 
of such an Answe r, or upo n the expi ral ion of the a l l owab l e time 
period fo r filing s uch an Ans wer , we will cons ider the 
appropriateness of issuing an o rder t o require Sanibe l to show 
cause why it should not be fined $10 , 000 for il s Cai lure to 
comply with this Rule . 

Based o n the f o r egoing , it is therefo 1.e . 

ORDER ED by the 
Sanibel Se•,;cr System 

Fl o rida Public Service 
Partn~ar s , Lld. ' s Mo tio n 

Comm iss ion 
tn Di s mi ss 

that 
th~ 
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Complaint of Foye Builders. Inc., and Frank and Maureen Espos1t0 be granted as to the request for money damages a nd denied as to the a l leged v io lation of Rule 25-30.31 0 , F l orida Administrative Code, as set forth in the body of this Order. It is further 

ORDERED that Sanibe l Sewer System Partners. Ltd., s ha l l have 10 da ys from the date o f this Orde r to file an Answer to the Complai nt. 

By ORDER of the Florida Public Service Commission this I 7th day of _ __:J~u~l.=.Y_________ 1989 

STEVE TRIBBLE , Director 
Division of Records a nd Repo rting 

( S E A L ) by;.-.· .....,1""":~---fi"-~~~-=-=--
Chlef, Bureau of Records 

SFS 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Comm i ss i o n is r equired by Section 120.59 ( 4), Florida Statutes, t o noti fy parties of a ny administrative hearing or judicial r eview of Commission o r ders t h at is a vailable u nder Sections 120.57 or 120.68 , Florid a Statutes, as well as the procedures and time limits that appl y . This notice should not be construed to mean all requests for a n admi n istrative heari ng o r j udicia l r eview will be gran ted o r result i n the relief sought. 

Any party adverse l y affected by this order, whic h is preliminary, procedural or intermediate in nature, ma y request: L) reconsideration within LO days pursuant to Rule 25-22.038(2) , Florida Administrative Code, if issued by a Pre hearing Officer ; 2 ) reconsideration within 15 days pursua n t to Rule 25-22.060, Florida Administrative Code , if issued by t he Commission; or 3) judicia 1 review by the Florida Supreme Court, in the case of an electr ic, gas or telepho ne utility, or t he First Distr icl Court 
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of Appeal , in the case of a water or sewer u ti lity. A motion for reconsideration shall be filed wi t h the Director. Divis ion of Records and Reporting, in the form prescr i bt:.d by Rule 25-22.060, Florida Admi nistrative Code . Judicial review of a preliminary, procedura l o r intermediate ruling or o r der is availab l e if review o f the final action will not pro vide an adequate remedy. Such review may be requested from the appropriate cou tt , as desc ribed above , pursuant to Rule 9.100, Flo rida Rules o( Appe llate Procedure. 
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