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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re : App lication of TOPEKA GROUP, ) DOCKET NO. 881501-WS 
ORDER NO.: 21790 
ISSUED : 8-25-89 

I NC. to acquire control of DELTONA ) 
CORPORATION' S utility subsidiaries in ) 
Citrus, Marion, St . Johns, Wash 1ngton, ) 
Collie r, Volusia and Hernando Counties) ____________________________________ ) 

Pursua nt to Notice , a Prehearing Conference was held on 
August 21 , 1989, in Tallahassee, before Commissioner Thomas 1-1. 
Beard, Prehearing Officer. 

APPEARANCES: WAYNE L. SCHIEFE.LBEIN, Esquire, and B. KENNETH 
GATLIN , Esquire, Gatlin, woods, Carlson b 

Cowdery, 1709-D Mahan Drive, Tallahassee, 
Florida 32308 
On behalf of Topeka Group, Inc. 

BARRY R. DAVIDSON, Esquire, Coll, Davidson, 
Carter, Smith, Salter & Barkett, P.A., 3200 
Miami Center , 201 S. Biscayne Blvd., Miami, 
Florida 33131-2312 
On behalf of Topeka Group, Inc. 

WILLI AM J. PEEBLES, Esquire , Moore , 
Bryant, Peebles , & Gautier, P.A . , 
1169 , Tallahassee , Florida 32302 
On behalf of Delto na Corporation 

Williams , 
P.O . Bo x 

GILBERT C. BETZ , Esquire, Mancilla & Bel.", 2 121 
Ponce De Leo n Blvd. , Su ite 1000 , Co ral Gables , 
Florida 33134 
On behalf of Deltona Cotporation 

GEOFFREY B. DOBSON , Esquire, and RrCHARD E. 
STRINGER, Esquire, Dobson & Christens~n. P.A. , 
66 Cuna Street, Suite B, St. August inL , Florida 
32084 
On behalf of St . Johns County 

FLOYD R. SELF , Esquire , Messer, 
Caparello , French & Madson, P.A., 
1876 , Tallahassee, Florida 32302 
On behalf of Volusia Cou nty 

Vickers, 
P.O. Bo x 
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BACKGROUND 

STEPHEN C . REILLY, Esquire, and STEVE BURGESS, 
Esquire, Office of Public Counsel, c/o Florida 
House of Represenlatives, The Capitol, 
Tallahassee, Florida 32399-1300 
On behalf of the Citizens 

SUZANNE F. SUMMERLI N, Esquire, 
Service Commission, 101 East 
Tallahassee, Florida 32399-0850 
On behalf of the Commission Staff 

PRENTICE P. PRUITT, Esquire, 
Service Commission, 101 East 
Tallahassee, Florida 32399- 0850 
Counsel to the Commissioners 

PREHEARING ORDER 

Florida Public 
Gaines Street, 

Florida 
Gaines 

Public 
Streel, 

On November 18, 1988, the Topeka Group, Inc., fil ed an 
application to acquire control of the Deltona Corporalion's 
utility subsidiaries in Ci · rus, Marion, S t . Johns, Wa shinglon, 
Collier, Volusia , and Hernando Counties . The Topeka Group, 
Inc. , is a Minnesota corporation and a wholly -owned subsidiary 
of Minnesota Power, located in Duluth, Minnesota. The Deltona 
Corporation's utility subsidiaries serve approximately 54 ,000 
wa ter customers and 23,000 sewer customers under Lhis 
Commission's jurisdiction . The Topeka Group, Inc . , exercised 
the warrant s it purchased in 1985 to obtain 10,000 shares of 
common stock in each of the Deltona Corporation ' s ut ility 
subsidiaries in June, 1989. Therefo r e , the Topeka Group, Inc., 
currently is exercising majority organizational control of the 
Deltona Corporation · s utility subs1diaries. 

Pursuant to numero us objections filed by substantially­
affected parties, this matter has been set for an 
admi nis trative hearing at 10:00 AM, Wednesday, August 30, 1989, 
through Thursday, August 31, 1989 , with an evening s ession dt 
6 : 00 PM, Wednesday, August 30, 1989 . The hearing will be held 
at the Holiday Inn International Airport , Mee ting Room 
Internati o nal C, 5750 T. G. Lee Bo ulevard, Orlando , Florida 
32822. 
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The scope of this proceeding shall be based upon the issues 
raised by the parties and Corrunission Staff during the 
Pre hearing Conference, unless modified by the Corruni ss ion. The 
hear ing will be conducted according to the provisions of 
Chapter 120, Florida Statules , and the rules and regulalions of 
this Corrunission. 

PREFILED TESTIMONY AND EXHIBITS 

Testimony of a 11 witnesses to be sponsored by the part 1 es 
has been prefiled, except for witnesses Deborah Swain, Rafael 
A. Terrero, Carl " Bud " Markel, and Thomas A. Cloud . All 
testimony which has been prefiled in this case will be inserted 
into the record as though read after the wi t ness has taken the 
stand and affirmed the correctness of the testimony and 
exhibits. All testimony remains subject to appropriate 
objections. Each wi tness will have the opportunity to orally 
s ummarize his or her testimony at th~ time he or she takes the 
stand . Upon insert ion of a witness ' testimony, exhibits 
appended thereto =may be marked for identification. After 
opportunity for opposing parties to object and cross-examine, 
the document may be moved into the record. All other exhibits 
will be similarly idenlified and ent-ered at the appropriate 
time during hearing . 

Witnesses are reminded lha t on c ross - exami nation responses 
to questions calling for a yes or no answer shall be answered 
yes or no first, after which the witness may explain the answer. 

ORDER OF WITNESSES 

Witness 

Direct 

Charles E. Woods 

Jack R. McDonald 

Appearing For 

Topeka 

Topeka 

rssues 

Issues 1,2,3 , 4,5, 
6,7,8,9,10 

Issues 1,2,3,4,5, 
6,7,8 ,9,10 

Earle D. Cortright, Jr. Del o na Corporation rssues 1,2,3,4, 5 , 
6 , 8 
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Sharon J. Hummerhielm 

Maritza Gomez Montiel 

Arsenio Mili an 

Deborah Swai n 

Rafael A. Tercero 

Carl "Bud " Markel 

Rebuttal 

Char les E. Woods 

Thomas A. Cloud 

BASIC POSITIONS 

Del tona Corporation 

Del tona Corporation 

Deltona Corporation 

Del tona Corporation 

Deltona Corporation 

St. J o hns County 

Topeka 

Topeka 

Issue 5 

Issues 3 t 4 t 5 

Issues 1,2,3,4,5, 
6 , 8 , 9 , 10 

Issues 1,2,3 ,4, 5 , 
6,8,9,10 

Issues 2 t 3 t 4 t 5 

I ssues 6,7 

Issues 3,4,5,6 

Iss ue 7 

TOPEKA : App l icant· s basic position in the proceedi ng is 
tha t the transfe r is in the public interest a nd that, 
acco rding l y, the Commission should appro ve it. 

DELTONA CORPORATION: The transfer of majority 
o rgan i za tiona l cont co 1 o f Uni ted FloriclJ Utilities Co rpor at ion 
and Deltona Utilities, Inc., can only be fo und to be i n the 
public interest if the transfe r ee is requ ired by t he Commission 
to honor the representations and fulfill the duties and 
obligat ions of t hose uti lities to continue to provide water a nd 
sewer services on the same terms and cond itions as those 
se rvices have pre viously been provided. 

ST . JOHNS COUNTY: It is the pos itio n of St. Johrs County 
t ha t Topeka Group' s proposed acqu isition ot control of D~ ltona 

Co rporation ' s util ity subsidiaries, par t1cularly o.. those 
utilities i n St. Johns County, would be agai nst the public 
i nterest. As part o f its on-goi ng relationship wi t h the publ tc 
i n regards to the St. Augusti ne Shores develo pment in St . Johns 
County, the Deltona utility subsidiary has made 
representations, termed "guarantees ", o members of he public , 

I 

I 

and government entities operati ng on their behalf. relaling to I 
t he level of utility service to be provided. FurlPer, the 
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Deltona Utility subsidiary has entered into a negotiated 
agreement p roviding for a procedure under which St. Johns 
County ca n acquire t he utilities serving St. August1ne Shores. 

The Topeka Group, Inc., has openly repudiated the 
commitments and agreements made by its predecessors. Topeka's 
repudiation of service commitments, upon which mcrnb rs of the 
public and their government a 1 representatives have rC" 1 ied, has 
a direct adverse impact upon the publi c interest . 
Additionally, the willingness of Topeka to ignore it~ 
obligations, coupled with the unauthorized manner in which iL 
too k control of the utilities and made this application , 
demonstrates an unresponsiveness to its obligations and a 
disdain for regulation that does not bode we 11 for the public 
i nterest. 

VOLUSIA COUNTY: Volusia currently is considering the 
acquisition of the Deltona Lakes water and sewer service 
facilities of Deltona Utilities, Inc-. that is the subject of 
the Topeka Group, Inc. transfer of control application pending 
in this docket. At this point Vol usia does not obj c to the 
proposed transfer . However , Volusia is concerned ha l in any 
transfer there be no increase in the cost requit<:m n s for the 
Citizens of Volusia Count y by the proposed acquis•Laon and that 
t he appropriate rate base be established whe n and if transfer 
is approved. 

PUBLIC COUNSEL: Once an appropriate Court determines if a 
b i nding contract exists between Topeka Group, Inc. ("Topeka "} 
and Deltona Corporation ("Deltona") and the terms of that 
contract if one exists, the no rmal issues associated with 
determining if the proposed s ale is in the publ1c interest will 
be ripe for consideration by the Commission. 

If it is determined that a binding agreement exists and its 
terms are specified by the Court hose terms mus st i 11 be 
reviewed by the Commission to help determine whe h •r this 
proposed sale is in the public interest. The CommJssion s hould 
not approve Topeka's purchase of all of t he stock of D l ona's 
utility subsidiaries unless it can be clearly dcmonst,ated hat 
the purchase is in the public interest. 

STAFF: Staff's basic position is that the .1cqui s 1tion o f 
majority organizational c ontrol of the Deltona Co tpOt.ltl on· s 
utility subsidialies t.>y the To peka Group, Inc., m11y be in the 
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public i nterest , however , there are several aspects of this 
transfer that must be explored before this deLermi naLion may be 
made. 

ISSUES AND POSITIONS 

ISSUE: Does the Topeka Group, 
and financial capability to 
Corporation util ity subsidiaries? 

POSITIONS 

Inc., have 
operate 

TOPEKA: Yes. Combined mon~tary reserves, 
capacity, invested equily availabtlity 
ope rat i ng cash flows a re considered more 
financial resources f or the provision of 
and wa stewater se rvices to all present and 
customers in the affected servi ce areas. 

the 
the 

technical 
Deltona 

marginal debt 
and positive 
than adequate 

superior water 
future utility 

In the techn-ical area ( ma nageri al, engineering, 
ope rat ions , maintenance. adminis tralive and financial 
ma nagement), t he Applicant has a demonst rated e xperience 
in providi ng necessa ry resource~ to ensure thal customers 
do recei ve adequate service . 

DELTONA CORPORATION: The Topeka Group, Inc., probably 
possesses the technical and fi nancial capability to 
operate the Ulilities; however, based on their past 
actions there is a real questio n whether they will i n good 
faith operate those Utilities in the best publi c i nterest . 

ST . JOHNS COUNTY: No position. 

VOLUSIA COUNTY: No pos i tion. 

PUBLIC COUNSEL: Due to its extensive involvement in 
utility operations throughout the Un ited States the Topeka 
Group, Inc . probably possesses the technical and fina ncial 
ca pabil ities to operate the Deltona Corporatton util ity 
su bsidiaries . However, the Citizens desire to question 
Topeka i n more detail concerning Topeka' s plan to ma nage 
and direct the operations of t hese particular utility 
ope rations. 

I 
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STAFF: Due t o its very large size , the Topeka Group , 
Inc ., pro bab l y has the financial and technical capability 
to operate the Deltona Corporation ' s utility 
subsidiaries. However, s uch fi nancial and technical 
capability must be established by the r eco rd in this 
proceeding by t he Topeka Group, Inc . 

2. ISSUE: Do United Florida Util ities Corporation and 
Deltona Utilities , Inc., own all of the ut ility p l ar. c. 
sites presently necessary to provide utility service? 

POSITIONS 

TOPEKA: Applicant does not separatel y own Deltona utility 
s ubsid iary propert y. Applicant owns the stock in those 
subsidiaries . 

DELTONA CORPORATION: 
the ut ility sit~s 
util ity facililties. 

No , 
upon 

the u~1lities do not own all of 
whic h they cu rre nt l y operate 

ST . JOHNS COUNTY: No . Certai n pro perties required f or 
the St . Augustine Sho res s ystem a r e own ed by The Deltona 
Corporation, The St . August1ne Sho res Service Corporation, 
St . J o hns County o r othe rs. The power of eminent domain 
is not nvailable to The Topeka Group or Utilities against 
St. Johns Coun t y as to pro pe rties owned by the County. 

VOLUSIA COUNTY: No position . 

PUBLIC COUNSEL: This is a factual dete rminatio n that 
should be ~ade by t he Commission before dPLermining 
whether thi s proposed ran~Ce r is 1n the public interes . 

STAFF: No position. 

3 . ISSUE: Do United F l orida Utilities Corporation and 
Deltona Utilities, Inc. · s current service avallability 
policies require developer s to donate li nes o r do they 
require the uti lities t o invest in line extens1ons and 
recover he appropriate portions of their i nvestment s 
through main extension charges? 
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POSITIONS 

TOPEKA: A typical example. as detailed in the First 
Revised Sheet No. 10.0, eontitled "Delto na Utilities, a 
Div i sion of the De 1 ton a Corpora t ion" staLes , " 6 . 0 
Extens ions. The Company wi 11 make such extensions o its 
existing facilities as may required by one or more 
Consumers prov i ded the revenues to be derived theref rom 
shall be sufficient to afford a fair and reasonable return 
on the cost of providing and rendering the water service 
Otherwise, the Company will require from the Co ns umer 
Pre- payments, cash advances, minimum guarantees . service 
guara ntees, contribution in aid of construction, or other 
arrangement with the Consumer , whereby the Company will be 
enabled to earn a fair and reasonable return on the cost 
o f providing and rende ri ng the required water service. 
Regui red pre-payme nts, cash advances, othe r guarantee s or 
contributtons in aid of construction will be approved by 

I 

the Florida Public Service Commission . " (Emphasis I 
added .) This would indicate that if the e xtension 
produces revenues which were adequate to pay the costs of 
service plus p rovide a "fair and reasonable" re urn , no 
contribution of capital or other similar arrangement would 
be necessary. If not , some other arrangement which must 
be approved by the Commission (and thus App 1 icant assumes 
must conform to Commission rules , gu i delines, etc.) must 
be developed in an agreement fo 4m, submitted lo the 
Commission for its review, modification as appropriate. 
and approval. The utility would only invest i n such lines 
when and if they did provide fo c a fair and reasonable 
return on t he total investment requ ired to prov i de for the 
service needs . As a practical matter, there would be few 
if any situations where that would occur , considering the 
cost of extending service and the rates in pla<.e . Wi ~.- h 
developers, it would be Applicant' s expectation tha t a 
donation of the lines in conformity wi t h Rule 25-30 . 585 , 
Florida Adminis trative Code, and other applicable rules o f 
the Commission would be required. 

DELTONA CORPORATION: The Utilities ' filed service 
availability policies allow t he Ut ilities t o require 
developers to donate line~ o r allow the Utilities t o 
i nvest in line extens i ons and recover the appro pri a t e 
portions o f t hei r inves t men t t hro ugh thei L Comrn l ss i on I 
approved ra ~es 3nd c harges . The s erv ice avai l ability 
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polic y followed by the Utilities , cons i stent with their 
filed service availability policies and i n accordance with 
representations , obligations , and commitments made by the 
Ut ili ties to The Deltona Corporation , t he regulators of 
The Deltona Co r poration (e.g ., Division of Florida Land 
Sa l es, Condomi n iums and Mobile Homes ) customers of Deltona 
(future customers of t he Utillty) , and others, requires 
that the Utilities invest in line extensions made within 
their original certificated se rv ice areas and recover t hat 
investment t hrough their FPSC approved rates and charges . 

ST. JOHNS COUNTY: As a part of the Plann d Unit 
Developme nt application the u tili ty committed to provide 
utility services to all of the St. Augustine Shores 
cert ificate d area . As a part of land sales commitments to 
citizens of St. Augus tine Shores representations were made 
that ex tens i ons would be financed through the r ates . St. 
Johns County ta kes no position on other areas of the State . 

VOLUSIA COUNTY: No position. 

PUBLIC COUNSEL: The approved service availability 
policies allow latitude for either the deve loper donating 
lines or the utility inves ting in lines dependent upon the 
availability of an existing ma i n and the anticipa ted 
revenues t o be derived f r om such line extension . 

STAFF: The approved service availability policies allow 
la titude for eithe r t he deve l o per donating lines or the 
utility investing in l ines dependent upon the availability 
of an existing main and the anticipated revenues to be 
derived from such l ine extension . 

4 . ISSUE: Within what period of time are the utiltty 
s ubsidiaries obl i gated to extend se rv ice to customers ? 

POSITIONS 

TOPEKA : 
s ervice 
Florida 
tariffs, 

The utility subsidiaries are ob ligated o e xtend 
to c ustomers in accordance with SecL1on 367 . 111, 
Statutes and the ir c urrent , Commission-approved 
se rvice ava i lability contracts and policies. 

DELTONA CORPORATION: Consis ent w1th he s~rvice 

availability policies filed wi h Lhe Commissi on, the 
Utilities are to e x tend water a nd sewer service upon sixty 
(60) and one hundred eighty (180) days, respecti vely, from 
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notice of the commencement of construction o n the pr ope rty 
of one of their customers . The utilit ies ' policy is to 
f inance the costs of such extensions of serv ice a nd 
recover the costs through their rates and charges. 

ST. JOHNS COUNTY : wa ter upo n 60 days not ice ; sewer upo n 
180 days nolice , r espectively, from no tice o f commencement. 

VOLUSIA COUNTY: No position. 

PUBLIC COUNSEL: Service must be provided wi thin a 
reasonable length of time as require d by Florida law. 

STAFF: The utility subsidiaries must provide servi ce in 
accordance with Section 367.111, Flo rida Statutes, 
Commission Rule 25-30.530, Florida Administrative Code, 
and its current tariffs and service ava1labil iL y pol1c i es. 

I 

5. ISSUE : What commitments have been made by United Flo rida I 
Utilities Corporation and Deltona Utilities, I nc . 
regarding service availability that are not s tated in 
their approved service availability po l ic i es and the 
Commission ' s Rules? 

POSITIONS 

TOPEKA : Appl icant does no t know wha t commitments have 
been made by the Utilities whe n they were under t he 
directio n and control of the Oelto na Corporati on whi ch 
were o utside of the approved service availabil i ty policies 
of the Utilities, their filed rates and the Commission 
rules . 

DELTONA CORPORATION: Because Utility po 1 icy wa., as 
described in Deltona· s positions on i ssues 3 and 4 , t he 
Utilities made representations to regulators , customers, 
The Deltona Corporation, and others that service wo u ld be 
e x tended as an investment o f the Util it ies and that 
se rvice would be provided with1n sixty ( 60) and o ne 
hundred eighty ( 180) days for water and sewer, 
respectively. 

ST . JOHNS COUNTY : As a part of the Planned Unit I 
Develo pme nt application t he utility committed to pro vide 
util i ty se tvice~ to all o f t he St . Augustine Shores 
certificated area . As a part oC land sales commitments to 
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citizens of St . Augustine Shores representa i o ns were made 
that extensions wo uld be financed through the r ales. St. 
Johns County takes no position o n o the r a r eas of lhe State. 

VOLUSIA COUNTY: No posi tion. 

PUBLIC COUNSEL : The Citizens are not aware of all of t he 
commitments wh ich have been pre vio us ly made by the Delton 
ut i lity subsidiaries which mig h t be outside of the 
approved service availability policies of t he utilities, 
their tariffs and Commission· s rules . 

STAFF: No position. 

6. ISSUE: What consideration s hould t he Commissio n gi ve to 
the Tope ka Group, Inc . • s intent t o ho no r or not to ho nor 
those commitments? 

POSITIONS 

TOPEKA: Applicant intends 
rules and its approved 
policies. 

to conform to lhe Commission · s 
tariffs , rates , charges and 

DELTONA CORPORATION: The Commission sho u ld find it not in 
the public inte r est to appro v e the transfe r of these 
utiliti es to an entity which apparen t ly does not in tend to 
hono r c ommitments , representations, and o bligations made 
to others by those Utilities . 

ST. JOHNS COUNTY: St. J o hn s Cou n ty s ubmits t hat Tope k a i s 
fully bou nd to fulfill these commitments. 

VOLUSIA COUNTY: The Commissio n sho uld determine what 
prior commitments were made , and that the transfer does 
not relieve Topeka of these commitments. 

PUBLIC COUNSEL: Topeka Group, Inc. ' s intent 
fa il t o ho nor c ommitmen ts made by t11e u ti lity 
to the Citizens and loca 1 governme nt s should 
i n det e rmi ning whether thi s transfer is in 
interest . 

to ho no r or 
subsidiaries 
be a fact o r 

t he public 

STAFF: If commi'""ments have been made which are outs ide 
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the utilities' approved service availability polir.ies and 
the Commission ' s rules and Topeka does not honor such 
commitments, resolution and any sanctions regarding this 
issue would be outside the jurisdiction of this Commission. 

7 . ISSUE: Wi 11 the proposed transfer affect the possible 
acquisition o f certain of United Florida Utilities 
Corporation and Deltona Utilities , Inc.'s properties by 
intervening local governmental entities? 

8 . 

POSITIONS 

TOPEKA : This "issue" is irrelevant a nd beyond the scope 
of this proceeding. 

DELTONA CORPORATION: No position pending 
presented o r elicited by Volusia County 
County at the hear i ng. 

evidence 
and St. 

to be 
J ohns 

ST . JOHNS COUNTY: Yes. St. J ohns County has rea son to 
believe that The Deltona Corpo ration would honor pri o r 
commitments to sell the St. Augustine Shores s ystem either 
through negotiation or through arbitration . The Topeka 
Group has indicated that it will not honor that commitment 
and it takes the position that the commitment is null and 
void and that the only avenue of acquisition available to 
St. Johns County is through eminent domain. Additionall y, 
acquisition by The Topeka Group may affect the underlying 
valuation of the s ystem . 

VOLUSIA COUNTY: No position. 

PUBLIC COUNSEL: We do not know at this time how the 
proposed transfer might affect the possible gove[ nmentat 
acquisition~ of certain of Deltona's utility subsidldries. 

STAFF: No position. 

ISSUE: I s the To peka Group Inc.'s 
organ izational control of the 
utility subsidiaries 1n the public 
application be approved? 

acquisition of majo rity 
Deltona Corpo ration' s 

interest and s hould the 

I 

I 

I 
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POSITIONS 

TOPEKA: Yes. The Topeka Group can more fully meet the 
obligations of a public utility, will more faithfully 
comply with the Commission rules , will not have conflicts 
between development and utility customer needs and thus 
will be better able to serve in the "public interest." 

DELTONA CORPORATION: The transfer is only in the public 
interest if the transferee i s required by the Commission 
to honor the represen tations and fulfill the duties a nd 
obligations of those utilities to continue to provide 
water and sewer services on the same terms and c onditions 
as those services have previously be~n provided. 

ST. JOHNS COUNTY : No . Direct harm comes from reliance on 
the repudiated commitments made with the public and ils 
officials by the predecessors to Lhe ut i lity, and more 
broadly, the publ ic interest is disservcd by t h1s cavalier 
attitude towards responsibility. 

VOLUSIA COUNTY: No position. 

PUBLIC COUNSEL: The Commission should not approve t he 
transfer of certificates until the Federal Court case 
between Deltona Corporation and Topeka Group, Inc. has 
been concluded. However, since the Co~~ission has elec e d 
to e ntertain this application filed 1nappro priately by the 
buyer against the wishes of an unwilling se ller , the 
Commission at minimum should forewarn the buyer that in 
subsequent proceedings to establish just and compensatory 
rates Topeka will be permitted to receive a retur n on no 
more than its funds actually invested in the utilities. 

STAFF: No position . 

9. ISSUE: Was the Deltona Corpora ion and the Topeka Group, 
Inc.'s transfer of majority organizational contro l of he 
Deltona Corporation's utility subsidiaries in acco rdance 
with the requirements o f Chapter 367, Florida Statutes , 
and the Commissi on's Rules? 

POSITIONS 

TOPEKA : Yes . 

263 



264 

ORDER NO. 21790 
DOCKET NO. 881501-WS 
PAGE 14 

DELTONA CORPORATION : No . The transfer took place witho ut 
prior Commission approval. Moreover , the Appl ication for 
approval wa s filed by the wrong party. 

ST. JOHNS COUNTY: St. Johns Counly submits that Topeka ' s 
application is a nullity and acquisition cannot be 
approved; additionally , St. Johns County notes that as of 
the date of the adoption of a Resolution by the Board of 
County Commissioners of St. Johns County making Chapter 
367 , Florida Statutes , appl1cable to St. Johns County, the 
authorized utility o perating the St. Augustine Shores 
system was Deltona Utilities, Inc. The application filed 
in this Docket reflects that the applicant proposes to 
acquire majority organizational control of the S . 
Augustine Shores system operated by United Florida. Upon 
the assumption of regulatory authority, the utility that 
s hould have been certificated for the St . Augustine Shores 
system was Deltona Utililies, Inc., absent compliance wi lh 
Florida Statutes 367.071. 

VOLUSTA COUNTY: No position. 

PUBLIC COUNSEL : No, the application for approval of the 
trans fer s hould have been filed by the seller, De 1 ton a 
Corporation , and t he sale should not have been c onsummated 
until the Commissio n had deemed Lhe sale was in the public 
interest . 

STAFF: This transfer of majorily organizational control 
was not accomplished in accordance with the requi cements 
of Chapter 367, Florida Statutes, and the Commission's 
Rules at least to the extent it wa s effected prior to 
receiving Commission approval. There may also be other 
problems that have not yet been identified . 

10 . ISSUE : If the Commission determ1nes thdt the tran fer of 
majority organizatio nal control of the Deltona 
Corporation ' s utility s ubsidiaries wa s not i n dcco rd ance 
with the requirements of Chapter 367, Flonda S atutes , 
and t he Commission ' s Rules , what action should the 
Commission take againsL tho Deltona Corporation and/or the 
Topeka Group, Inc.? 

POSITIONS 

Agrees with alternalive staff position. Such 

I 

I 

I · 
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position faithfully reflects current Commission policy. 
See, for example, Order No. 21631, issued on August 2, 
1989 i n re: application for approval of the transfer of 
water and sewer cerlificates from Twin Cou nty Utility 
Company to Southe rn States Utilities, Inc . 

DELTONA CORPORATION: The Commission has a wide range of 
sanctions ava1lable against the Utili ies for 
no ncompliance with t he Florida Stalutes and the 
Commission's rules. Any transfer made prior to Commissi n 
approval could be voided by the Commission. The fact that 
t he applicat ion was filed by an entity not wilhin the 
jurisdiction of the Florida Puhlic Service Commission 
makes the application a nulli ty and it should be dismissed 
for lack of jurisdiction. 

ST. JOHNS COUNTY: The application should be denied. 

VOLUSIA COUNTY: No posi tion. 

PUBLIC COUNSEL: Depending upo n what way the r equirements 
of Chapter 367, Florida Sta t utes , and Commission rules are 
not met the Commission has a wide range of alternatives 
available to it. Any trans fer made prior to Commission 
approval could be voided. Any application improperly 
submit ted could be required t o be resubmi t ted. Any 
transfer ultimate ly dete rmined to not be in the public 
i n terest should be disallowed. 

STAFF : 
Florida 
mi n imum, 

Entities act ing in violation 
Statutes, and the Commission ' s 
be penalized. 

of Chapter 367, 
Rules should , at 

ALTERNATIVE STAFF POSITION: No action should be taKen 
against e ither Deltona Corporation or Topeka Grcup, Inc. 
This acquisition is o n ly a part of a much larger busi n"'SS 
tra nsaction involving non-regulated business entit1es that 
has ta ken place over a number of years . The Commission 
has been aware of the ransac t i o n for several years and 
has been advised of t he progress of the negotiations all 
along. This application was filed seven months before t he 
exercise o f the warrants, which would normall y have been a 
reaso nable time fo r t hi s type of stock transfer case to be 
processed by the Commission. 
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STIPULATIONS 

The parties and staff have reached the follow i ng proposed 
s tipulations: 

l. The proper capital structure, the proper level of rate 
base and expenditures of Deltona Utilities, Inc . and 
United Florida Utilities Corporation will not be 
determined in t his docket. To the extent these issues are 
addressed for ratemaking purposes , they will be Jetermincd 
in subsequent rale cases. 

2. Pursuant to Rule 25-9.044, Florida Administrative Code, an 
e ntity acquir ing majority organizational control of a 
utility must continue to use the util ity's 
currently-approved rates, charges and service availability 
policy. 

EXHIBITS 

Witness Proferred By 

Charles E. Woods Topeka 

Cha rles E. Woods Topeka 

Charles E. Woods To pe ka 

Exhibit No . 

1 

2 

3 

Descri ption 

Exhibit W-1 
Statement of 
Qualificati ons 
of Charles E. 
Woods 

Exhibit W- 2 
Letter dated 
June 7, 1989 to 
Charles Sweat 
from Charles 
Hi l1 acknowledg­
ing a mee t1 ng 
regaro ing 
notice of 
exercise of the 
war. ants. 

Exhibit W- 3 
Organization 
Chart o f Topeka 
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Jack R. McDonald Topeka 

Jack R. McDonald Topeka 

Sharon J. Hurr.me rhielm Deltona 
Corporation 

Sharon J . Hummerhielm Deltona 
Co rpo ra tion 

Sharon J . Hummerhielm Deltona 
Corporation 

Carl "Bud" Markel St-. Johns Co. 

5 

6 

7 

8 

9 

Group, Inc. 

Composite 
Exht bit Me-l 
Warrants to 
purchase c ommo n 
stock of 
Deltona 
Util i ties, 
Inc ., Pelican 
Utility Comp - ny 
and United 
Florida 
Ut ilities 
Co rporation 

Exhibit Mc-2 
December 3 l , 
1987 and 
December 3 1 , 
1988' 
Conso lidated 
Financial 
Slalemcnts of 
Topeka Group, 
Inc . 

Exhibit H-1 -
Examples of 
Utilities · 
commitment 
letlers to 
provide water 
and sewer 
service 

Exh i bit H- 2 -
Public Offering 
Stalement 

Exhil.Jit H-3 -
Public Offering 
Slatemcnt 

Exhibit C-1 
St. Johns 
County 
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Carl "Bud" Markel St. Johns co. 10 

Ordinance 71-1, 
original 
franchise for 
utility in St . 
Augustine Shores 

Exhibit C-2 
St. Johns 
County 
Ordinance 74-5, 
amendment 
extending 
franchise under 
71-l 

All parties and staff reserve the right to introduce exhibits 
for the purpose of cross-examination, including all exhibits 
identified and introduced by all other parties. 

RULINGS 

The Prehea ring Off ice r issued an Order Denying Mot ion for 
Continuance on August 15, 1989, in regard to the Motion for 
Continuance filed by De 1 ton a on August 4, 1989. The Mot ion to 
Compel Production of Documents and for Sanctions filed on August 
11, 1989, was withdrawn by Deltona Corporati on . 

Based upon the foregoing, it is 

ORDERED by Commissioner Thomas M. Beard, as Prehearing 
Officer , that this Preheati ng Order shall govern the conduct of 
these proceedings as set forth below unless modi f ied by the 
Commission . 

By ORDER of Commissioner Thoma s M. 
Officer, this _ 25th day of _ August 

( S E A L ) 

SFS 

Beard as Preheating 
, _llB.9_ · 

I 

I 

I 
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