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BEFORE THE FLORIDA PUBl,IC SERVICE COMMISSION 

In re: retition Cor review of rates ) 
ani charges paid by PATS providers to } 
LECs ) _______________________________ ) 

The following Commissioners 
disposition of this.matter : 

DOCKET NO. 860723-TP 
ORDER NO. 22022 
ISSUED : 10-9-89 

participated in th~ 

MICHAEL McK. W1LSON, Chairman 
THOMAS M. BEARD 

BETTY EASl,F.Y 
GERALD L. GUNTFR 
JOHN T . HER lOCN 

ORDER DENYING MOTION TO RF.CJNS 1 O_f R, Cl ARJ fY, 
OR STAY PORTIONS OF ORDER t-:0. 2 1614 

BY THE C0t1!·1ISSION: 

BACKGROUND 

On August 26, 1988, the following parties entered into a 
Stipulation to resolve the issues · n this docket: Florida Pay 
T lcpho nc Association, Inc. (FPTA) , Southern Bell Telephone and 
Tel gr aph Company (Soulh~rn Dell), Central Telepho ne Company of 
Florida (Centcl), GTE Florida Incorporated (GTEFL), United 
Te lcphonc Comp<'\ny of Flori la (Un1Lcd ), and AT&T Communications 
of the Southern Stales , Inc. (ATT-C). Upon revi e • of this 
Stipulation , "''e voted to defer our consideration of tic i s sues 
addressed in the Stipulation until the Septc1lber 6 , 1988, 
Agenda Conference. 

During the September 6, 1988 , Agenda Conference , we voted 
to reject the Stipulation a n d continue with the hearing 
scheduled for September 8 and 9 , 1988 . Howeve r, at that 
hearing, upon further review of the Stipulation and the issues 
set forth in the Prehearing Order , we reconside r ed our decision 
to rej ect the Stipulation. Upon reconsideration we voted to 
adopt all portion s of the Stipulation as resolution of all 
pending issues except as to those issues identified in 
paragraphs 3 and 4 of the St1pula ion. Accordi ngly, on October 
6 , 1988, we 1ssued Order No. 20129 accepting certain portions 
of the Stipulation. The Order established that the terms of 
t h,.. Stipulation shall remain in effect for a period of two 
years from Sep ember 8, 1988, or until September 8 . 1990. As 
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to those issues idenlified in paragraphs 3 and 4 of the 
Stipulation , we received evidence and te:-timony upon which we 
made a final determination reflected in OLder No . 20610, isstted 
January 17 , 1989. 

Among other things, Order No . 20610 continued the nonLEC 
PATS rate cap at the ATT-C direcL-distance dialed (DOD) daytime 
rate , plus applicable operator/calling Cd d charges , plus the 
up to $ 1.00 PATS surcharge. Additiona ll y , this Order 
reiterated our policy that all 0- and 0+ intraLATA t r affic be 
routed to the LEC from nonLEC pa y telephones, consistent wilh 
our prior decisions in Docket No. 871394-TP. 

I 

On February 1, 1989 , FPTA filed a Motion for Clarificati on 
and/or Reconsid a lion of Order No. 20610. Timely respon5es t o 
FPTA's motion were Ciled by G. EFL, Soulhern Bell and United. 
FPTA' s moli on asked us to reconsi dPr or cla r ify the followi ng 
portions oC Order No. 20610 : ( l ) t he historical basis of the 
$ 1.00 surcharge; and ( 2 ) t h e r equirement that all 0- and 0+ I 
i n traLATA traffic be routed to t he applicable LEC fr0m nonLEC 
p ay telephones. A 11 three r esponses Lo FPTA' s motion urged 
that it be denied . 

By Order No . 21614 , issued July 27, 1989, we denied FPTA' s 
motion. An additional portion of Order No. 21614 was a Notice 
of Proposed Agency Action (PAA) whereby we would: 1 ) requir e 
all LECs to bill, collec t , and remi to nonLEC PA'IS prov ~ders 
t he up to S:l.OO surcharge on 0- and 0+ intraLATA LEC-handled 
c alls placed from nonLEC pay telephones, to be done as soon as 
possible, bul no la er than January 1 , 1990 ; and (2) change the 
r ate cap for i nt rai.ATA ca 11 s placed at nonLEC pay telepho nes 
from the 1\TT-C day lime rate, plus app licable opera tor lea 11 ing 
card charges, plus $1.00, to the applicable LEC time-of day 
r ate, plus applicable operator/calling card cha r ges, p lus 
$ 1.00 . T he PAA porlion of Order No. 21614 would be effective 
August 18, 1989 , assuming it was not protes led. 

On Augusl 11, 1989, FPTA filed a document entitled " Motion 
to Reconsider, Clarify , or Stay Portion s of Order No . 21614 , " 
a long with a Request for Oral Argument on his motion. FPTA ' s 
motion asks us to reconsider, clarify or stay t hat portion of 
Order No. 21614 that requires all 0- and 0+ intraLATA traffic 
to be routed to the applicable LEC from nonLEC pa y telephones . 
Timely responses to FPTA's motion were filed by GTEFL, Southern . I 
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Bell and Uni ed . All three responses to FPTA ' s motion urg e 
that it be denied. 

FPTA did nol protest lhc PAA portion of Order No. 216'4, 
nor ~id any other party, so il became final and effective on 
August 18 , 1989, as reflected in our Consummating Order No . 
21761, issued August 2 1, 1989 . 

On August 25, 1989 , FPTA !i led with this Commission its 
tloti ce of Appeal of Order No. 216111 to the Suprt:me Court of 
Florida. 

By Ord r No. 21813, issued AuJu::.t 31, 1989 , the Preheating 
Off cer denied FPTA ' s Request for Oral Argument. The 
Pr~hearing OCf1cer did not believ · that oral argument would aid 
our understanding of the issues in this docket, nor d1d he 
bel1eve oral argument would contribute to the exp~ditious 
resolu 1on of lhcse proceedings . 

FPTA's molion ask~ us to reconsider , clarify and/or stay 
hdl portion of Order No. 21614 thnt requires al l 0 - and 0 -t 

intraloA1\ traffic t o be routed to the applicable LEC fr om 
nonr EC PcSY telephones, to the extent that the d1 sposilion of 
Lhis Lraffic is nol Lied Lo a requirement that the LECs bill 
and collect on behalf of ~he PATS providers. 

Tn1lia lly, we note tha' our rules do not expressly address 
a party's right to seek cl•HificcStion of an order. However, 
Rule 25-27.060, Florida Admini st rative Code, outlines the 
procedures applicable to a party seeking reconside~ ation. Upon 
review of FPTA s motion , it is clear that what FPTA seeks here 
amounts to no more that reconsideration because in Sectio u II 
of i s motion FPTA stales : 

•this Commission misapprehended the facts and 
circumstances surrounding the 
implemen ation of the LEC and nonLEC 
prov1der obligat.tons under paragraph 
Stipulation. · 

simultaneous 
pay telephone 

4 of the 1988 

FTPA t-to Lio n, Paqe 4. Thus, were we to reach the merits of 
fPTA's motion, our d cision would be based upon the standards 
for judging a motion !or ceconstdecation; that is, whe her in 
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making our decision, we t)verlooked or failed to consider some 
matte r . In other words, to be granted reconsideration, FPTA 
would be required to show thal our decision was based upo n a 
mislal.e of facl or law. This is the stand ard we wou ld applv, 
regardless of whelher FPTA characterizes ils motion as a 
r equest for reconsideration, clarificaLion, or a sla y pending 
implementation. 

Il has been our position all along lhal we did not tic the 
d isposilion of the 0- and 0+ intraLATA traffic to a requil _menl 
that the LECs bi 11 and co llecl on beha 1f of the nonL'" C PATS 
providers. We bel1eve this wa s clear in Order No . 20610. 
1ssued January 17, 1989, wh i. .. h was a final order. 
Nevertheless, we entertained FPTA's Molion for Reconside£alion 
and /o r Clarification of Order No. 20610 and rejected it, as 
refleclcd i n Order No . 21614, issued July 27 , 1989 , where we 
staled : 

FPTA has also asked us to reco nsider our 
requirement thal all 0- and 0+ in talATA tra ffi c be 
rou Led to the LECs fr om nonLEC pay telephones . As 
grounds f o r its requcsL , FPTA contends lhal Order No . 
20610 "apparently approved paragraph 4 of t he 
Stipula tion" . From this " appare n t approval ," FPTA 
then reasons that we meant t o link a LFC billing and 
collection requirement to our disposition of thi s 
traffic. We are disturbed by FPTA ' s attempt to 
adva nce such an argument. Our reservation o f 0- and 
0+ intraLATA traffic to the LECs is a maller of l ong 
standing policy of this Commission . Th is has not 
been a conditional r e quireme nt in the pasl and wa s 
not meant to be one in Order No. 20610 . We did nol 
overlook or fail to consider anything when we stated 
this poli cy in Order No . 20610. 

Order No . 21614 , at pages 3-4. When the 1 anguage of FPTA · s 
present moti o n is considered in light to our dec i sion abo ve, it 
becomes clear ha t whal FPTA seeks here amounts t o no more than 
another attempt to gain reco nsidera ion of Order No. 20610. 
Rule 2S-22 . 060(l)(a), Florida Administrative Code , provides in 
pertinent part: 

"The Commission 
reconsideration 

will nol entertain 
o f any order which 

a n y mot i o n f o r 
di sposes of a 

I 
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motion for reconsideration. The Conunission will nol 
entertain a moti o n for reconside rati on of a Noli~e of 
Proposed Ageucy Action . . 

Therefore, we find it appro priate to deny FPfA ' s present 
mo tion, to the extent lL purporls to seck reconsideration or 
clarification of Order No. 21614 , as d procedurall y improper 
motion, without reaching lhc merits of FPTA'f arguments. 

FPTA has also requested stay of our requirement Lhat all 
0- and 0+ inlraLATA traUic be routed to the applicable LEC 
from nonLEC pay telephones. On August 25 , 1989, FPTA filed its 
Notice of Appeal of Order No. 21614 to t he Supreme Court of 
Florida . By its prescn' molion, FPTA claims it is enlilled to 
a mandatory slay of Order No. 21614 , pending judicial review . 

Rule 25-22.061(l) ( a), Florida Administrative 
provid s lhal: 

When the order being appealed involves the refund 
of moneys to customers or a decrease i n rates charged 
to customers , the Commission shall , upon motio n fi l ed 
by lhc ut ility or company affected , grant a slay 
pending judicial proceedings . 

Code, 

Nolwiths anding FPTA's arguments to the contrary, Lh<.re is no 
way our traffic r outing requirement can be characterized as 
either a " refund of moneys to customers " or a "df'c reasC' in 
rates charged to customers. " Since neither of the LeqtHsile 
conditions exist , FPTA cannot invoke the mandato y slay 
provision o f Rule 25-22.06l ( l)(a) , Florida Admi ni s trative Code. 

FPTA also believes we should granL it a discretionary s lay 
of our traffic routing requ irement . Our rules do conlemplate 
such a possibility . Rule 25-22.061(2 ) , Florida Adn inistrative 
Code, provides in pertinent part: 

In determining whether to grant a stay, the 
Commission may , among other things , consider: 

(a) Whe t her Lhe petiti o ner is likely to !>revail on 
appeal; 
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(b) Whether the peti Lioner has demonst rated that he 
is likely to suffer irreparable harm if the slay 
i s not granted; and 

(c) Whether the delay will cause substantial harm or 
be con cary to the public interest. 

We do not , however, believe the facts of th is case warrant the 
issuance of a discretionary stay as reques ed by FPTA. 

FPTA claims it is likely to prevail on appeal. Such a 
claim by an appellant is hardly novel. FPTA has challenged our 
trJCCic routing requirement for all ~ f the foll owing reasons: 

1) Inconsistent wilh prior PO 1 icy and per 
di sc ci mi nato ry 

2) 

3) 

Invalidly promulagated rule a~endment 

Unlawfu l taking of properly wiLhoul 
compensation 

4) Unjustly discriminatory and anlicompeLitive 

se 

just 

5) Lack of competent substantial evidence in record 
to support requirement 

lf we believed any of the above th ings were true, we would h~ve 
gran ed FPTA the reques ed relief Lhe first Lime FPTA requ~sLed 
reconsideration. We believe our actions in respect Lo this 
traff ic were legally sound and will withstand the scrutiny o f 
judicial rev1ew. 

FPTA claims it will suffer irreparable harm if a slay 1s 
not granted. Based upon our long-standing pol icy that 0- and 
0+ tnLraLATA traffic should be carried by the LECs, we find it 
inconceivable that FPTA could be harmed by being required lo 
disgorge itself of traffic it was never entitled to . 

I 

I 

Finally, we believe that any further delay in this matter 
w1ll resul in substantial harm and is clearly contrary to the 
publlc interest . Order No . 20610, issued Janua ry 17, 1989, 
unequ tvocal ly restored traffic to the LECs which had been 
improperly d1verled by the nonLEC PATS providers. We refused I 
t o reconsider th1s ma er when we denied FPTA ' s motion by Order 
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No. 21614 , issued July 27 , 1989 . Yet once again we find 
ourselves being asked to again entertain the idenlical i ssue. 
We believe it is long past time for all part ies to thi s docket 
to compl y wilh all our existing orders-in this docket. 

Therefore , based on the fo regoing , it is 

ORDERED by the Florida Public Service Commission that 
Florida Pay Telepho1•e Association , Inc. 's Motion to Reco •tsider , 
Clarify, or Stay Porli ons of Order :1o . 21614 is denied as set 
forth in the body of this Order . It is f ur ther 

ORDERED that this docket shall remain open. 

By ORDER of the Florida Public Service Commission , 
this _2!h day of Oc t ober 1989 

Repo r ling 

( S E A L ) 

ABG 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The flor1da Public Service Commissi on is required by 
Section 120.59(4) , Florida Statutes , to notify parties of any 
adminisltatlve hearing or judicial r ev i ew of Commission orde r s 
tha is vailable undc:::r Sections 120.57 or 120 . 68 , Florida 
Statu es , as well a s tho procedures and time limits t hat 
apply. Th1s notice should no be construed to mean all 
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requests for an administr1tive hean ng or judicial review will 
be granted or result in the relief sought. 

Any party adversely affected by the Commission·s fini'\1 
action in this matter may request: 1) reconsideration of the 
decision by filing a motion for reconsideration with the 
Director, Division of Records a nd Repotting within fiftc • n (15) 
days of the is&uance of Lhis o rder in lhe form prescribed by 
Rule 25-22 .060, Florida Administra i ve Code; or 2) judicial 
revie w by the Florida Supreme Court in the case of an electric, 
gas or telepho ne utili y or Lhc Firsl District Court of Appeal 
in the case of a wale r or sewer utilily by filing a notice of 
appeal wilh the Direc tor , Division or Reco rds and Reporting and 
filing a copy of lhe notice of appeal and the filing fee with 
the appro priate cour . This filing musl be cor.lt•leled within 
Lhirty (30) days a(Ler Lhe issuance of Lhis order , pu rsuant to 
Rule 9.1H, Florida Rules of Appellate Procedure. ' he notice 
of appeal must be in the form spe-cified in Rule 9.900(a), 
Florida Rul s of Appellate Proccuure. 
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