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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Implementation of Rule 
25-17.080 throug h 25-17.091, 
F . A.C., regarding cogeneration 
and small power production. 

DOCKET NO. 910603-EQ 
ORDER NO. 24882 
ISSUED: 8/6/91 

Pursuant to Not ice , a Pre hear i ng Conference was held on July 
10, 1991 , in Tallahassee , Florida, before Commissioner Betty 
Easley, Prehearing Officer . 

A, J.i' t f.ARANCES : 

t'.A1"':'i.t...l 11 . Cli:LDS, Esquire and CHARLES Gt;'t'TOU, Esquire, 
Steel , Hec tor and Davis, 215 South Monroe Street , Suite 
601 , First Florida Bank Building, Tallahassee, Florida 
32301- 1804 
on behalf of Florida Power & Light Company, 

JAMES P . FAMA, Esquire, Pos t Office Box 1404 2 , St. 
Petersburg , Florida 33733 
on behalf of Florida Power Corporation. 

LEE L . WILLIS, Esquire and JAMES D. BEASLEY, Esquire, 
Ausley, McMullen, McGehee , Carothe r s a nd Proctor, Post 
Office Box 391, Tal l a hassee , Florida 32302 
Qn tcha l f ot Tampa El ectric Compgoy, 

C. EDISON HOLLAND, JR ., Esqu i re a nd JEFFREY A. STONE, 
Esquire, Beggs and Lane , Post Office Box 12950, 
Pensacola, Florida 32576 
on behalf of Gulf Power Company . 

D. BRUCE MAY, JR., Esquire and LAWRENCE P. STEVENSON, 
Esquire , Holland and Knight, 315 South Calhoun Street, 
Suite 600, Post Office Drawer 810, Tallahassee, Florida 
3230 2 
On behalf of Consolidated Minerals . Inc. 

JOSEPH A. McGLOTHIN, Esquire and VICKI GORDON KAUFMAN, 
Esquire, Lawson, McWhirter, Grandoff & Reeves , 522 East 
Park Avenue,.Suite 200 , Tallahassee , Florida 32301 
On behalf of falcon Seaboard Power Corporation and Nassau 
Power Corporation. 

JOSEPH A. McGLOTHIN, Esquir e and VICKI GORDON KAUFMAN, 
Esquire, Lawson, McWhirter, Grandoff & Reeves, 522 East 
Pork Avenue, suite 200 , Talla hassee , florida 32301 
On behalf of Hodson peyeloprneot Corporation. 
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STEPHEN A. HERMAN, Esquire and GERALD S. ENDLER, Esquire, 
PG&E Bechtel Generating Company, 7475 Wisconsin Avenue, 
Bethesda , Maryland 20814 -3422 
on behalf of PG&E-Bacbtel Generating Company and 
Indiantown Cogeneration . L.P. 

PAUL SEXTON, Esquire, and RICHARD A. ZAMBO, Esquire, 
Ric ha rd A. Zambo, P.A. , 211 South Gadsden St~eet, 

Tallahassee, Florida J2J01 
Qn ~_2! rk.cr En~ !J.Y....._1ntcrnational. Mulberry 
.... ,. •> Co. pa1 . and r. tl •• ~ . . .>'JU ;;:; "'"'. CogenerslClon 
Association. 

SUZANNE BROWNLESS , Esquire, Oertel, Hoffman, Fernandez & 
Cole, P .A., 2400 Blair Stone Road, Suite c, Tallahassee, 
Florida J2J14 and ROGER A. YOTT , Class B Practitioner, 

I 

Air Products and Chemicals, Inc., 2 Windsor Plaza, 2 
windsor Drive , Allentown, PA 18195 I 
On behalf of Ai r Products and Chemicals . 1nc. 

SUZANNE BROWNLESS, Esquire, Oertel, Hoffman , Fernandez & 
Cole, P.A., 2400 Blair Stone Road , Suite C, Tallahassee, 
Florida 32314 a nd KENTON L. ERWIN, Esquire, Destec 
Energy, I nc . , 2500 CityWest Boulevard, Suite 1700, 
Houston, Texas 77042 
On behalf of Oestec Energy . Inc. 

PATRICK K. WIGGINS, Esquire and ROBERT SCHEFFEL WRIGHT, 
Class B Practitioner, Wiggins & Villacorta , P . A. , 501 
East Tennessee Street, Suite B, Post ~ffice Drawer 1657 , 
Tallahassee, Florida 32302 
on behalf of Ark Energy, Inc. 

MICHAEL A. PALECKI, Esquire, 101 East Gaines Street, 
Fletcher Building, Suite 216, Tallahassee , Florida 32399-
0863 
On behalf of the Florida Public Service Commission. 

CINDY HILLER, Esquire, Office of 
East Gaines Street , Fletcher 
Tallahassee , Florida 32399-0861 
Counsel to the Commissioners. 

the General Counsel, 101 
Building, Su ite 212, 
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PREHEARING ORPER 

Background 

Th o scop e of this proceeding has been def i ned by three 
sop rat Commission Orders. In the first, Order No. 24142, Issued 
2/20/91, Commissioner Gunter limited the scope of the May hearing 
in tho 910004-EU docket to e xclude negotiated c ontract issues: 

Givan t~i'i li:-t ! ed ob jective, and 
the l~m~ted t1me ava1lable for this 
hearinq, we limit the scope of this 
hear- · J ~ ...... __ ...... H .. 3 necessary to 
approv e firm capacity and energy 
tar iffs , standard offer contracts, 
as-available energy tariffs and 
standard i nterconnection agreements. 
We will not consider factual and 
policy issues relating to t .he 
negot iation of contracts or the 
approval of negotia ted contracts. 
we do not d ispute that s uc h issues 
may be appropriate for Commission 
consideration a t a later da te; they 
are not appropr iat e for inclus ion in 
this proceeding . 

on February 21 , 1991 , Ai r Products and Chemicals, Inc. (Air 
Products) tiled a motion for reconsideration of Order No. 24142. 
In it5 mo ion , Air Products requested that the following issue be 
included i n the issues to be c onsidered at the May, 1991 hearing: 

Issue 67 : Are all units ide ntified 
in eac h utility's generation 
expa nsion plan presumptive·ly valid 
units for Qfs to negotiate against 
for the sale o f firm capacity and 
energy? 

In denying Air Products ' mot ion for reconsider~tion the 
Coomiosion in Order No . 24328 s tated: 

While this may be a legitimate 
issue ,, only three days have been 
set aside tor the "mini" annual 
pla nn i ng hearing in this docke t . In 
th is three day period we will be 
r equ i r ed to consider and vote on 
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firm capacity a nd energy tariffs, 
standard offer contracts, as­
available energy tari ffs and 
standa rd i nterconnection agreements 
wh ich were filed by the inv11s tor 
owned utilities in Florida. 
Consider a t ion of thes e issues , in 
addition to the issue proposed by 
Air Produc ts, cannot be reasonably 
accomplished in three dav s . Air 
Products • motion for recons.l.deration 
is therefore denied, howe ver , Air 

Products is free to again raise this 
issue for consideration a t a future 
hearing to be set i n this docket t o 
resolve issues related t o the 
negotiation ot contracts. (emphasis 
added) 

I 

rinally, on May 2 , 1991, Air Products filed a motion to I 
withdraw the "regulatory out" issues , a nd to strike all t estimo·ny 
addressing those issues from the Ma y, 1991 hearing in the 910004 - EU 
docko . Air Products argued that since " regulatory out" issues 
applied to negot iated contrac s , they s houldn ' t be c o ns idered at 
the Mcl y, lJ. l " m.1 ni " APH r-ursu c1 nt to Or der No. 24 142 . Commissioner 
Cunt r, as prehear ing officer disagreed and in Order No . 24557 
stated : 

The issues in question relate 
directly to the " regu lat ory out" 
provislons of the standa rd offer 
contracts being considered in this 
docket. Should the parties wi~h to 
raise "regulatory o u t " issues 
relating to negotiated contracts at 
the September , 1991 hea r i ng, they 
will be free to do so . Air 
Products • Mo t ion to Strike is 
therefore denied. 

The scopo of this proceeding has bee n adequately def i ned , ana 
th parties, i ncluding Florida ' s four large investor owned electric 
utilities have been well a pprised of the p urpose of this docket. 

I 
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Usa o f Profiled Testimony 

All testimony which has been prefiled in this case will be 
ins erted i nto the record as though read after the witness has taken 
the stand and affirmed the correctness of the testimony and 
exhibi ts, unless there is a s ustainable objection. All testimony 
r emains s ubject to appropriate objections . Each witness wi ll have 
the opportunity to orally summarize his testimony at the t ime he or 
s h takes tho stand. 

Usc ot De positions and 1ncerrogator1es 

.t l OY pa t t~ -e~ . r s - w ~~c dny por t1on o r a dcpos1tion o r a n 
i nt rroqatory, at the time the party seeks to i ntroduce that 
d pos ition or a portion thereof , the request will be subject to 
proper objections and the appropriate evidentiary rules will 
g overn. The parties will be free to utilize any exhibits requested 
a t tho t i mo of the depos itions subject to the same conditions. 

B. WITNESSES 

In ~ceping with Commi ssion practice , wi tnesses will be grouped 
by the subject matter of their testimony. The witness schedule is 
s ot f o rth below in order of appearance by the witness ' s name, 
subj ct matt r , and the issues which will be covered by his or her 
t es timony. 

Wi tness 

fALCON/NASSAU 

o. Divino 

s . Garrott 

J . Sw e ney 

Sub1ect Matte r Issues 

Changes in utility 1,4,6-10 
generation expansion plan, 
opportunity to sell, 
guidelines for negotiated 
contracts 

Changes in utility 2-11 ,21-22 
generation expansion plan, 
negotiation parameters, 
contract approval criteria, 
standard contract clauses 

Changes in utility 2-11,21-22 
generation expansion plan, 
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1Hi 

PECKER 

H. Whi ing, Jr . 

MULBERBX 

..... :-or d 

.t:l.CA 

F. Seidman 

AIR PROPUCTS 

R. Simmons 

Pt;SI.t:~ 

J.J . Stauffacher 

o. Hott 

ARK EN ERG¥ 

K. Larson 

C. EXHIBII LISI 

Witness 

Subiec t Matter Issues 

negotiation parameters , 
contract approval criter ia , 
standa rd contrac t c lauses 

7 , 8 , 12 ,1 3 

; 1 0 

1,4,6-10,12,13 

7 , 8 

1,4 , 6 , 8 , 9 
10 ,12 ,13 

6,7 , 8 

Contrac t Provisions 6 - 10 

Exhibit Numbe r oescr iption 

All e xh i bits must be delineated by the parties in a 
supplemental prehearing s t atement whic h will be ordered by t h e 
prehearing office r prior to t h e September 6 , 1991 prehearing 
scheduled i n this docket. 

I 

I 
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D. PARTIES ' STATEMENT OF BASIC POSITION 

STAff : No position at this time . 

FLQRIQA POWER & LIGHT COMPANY CFPL): A basic difficulty in 
responding to proposed issues in this docket is the lac k of an 
identified scope or purpose for the docket combined with what 
app •rs ~o be t re roal c= pc ~ n :~! ·onf l 'ct wi th the proce d u=es 
app~~cable to rulemak~ng and declaracory statements . 

As to th~ -3Ck o f d t~- J ~. ~L o r p urpos e for th i s docke~, 
FPL would respectfully point out that typically the propriety of an 
issue is dependent upon the purpose o f t he proceedi ng . Absent an 
identification of the purpose of the proceeding and the issuance of 
not1co of that purpose, i t is impossible to properly and 
accurately assess the propriety of a proposed issue . 

As to t .he real or potential conflict with the procedures 
appl i c ab l e to rulemaking and declaratory s t a t ement, FPL would point 
out that the i ssues preliminarily identified appear to be either a 
r e quest for the e s tablishment of policy or a ruling as to a party ' s 
righ s or obligat ions under existing law a nd/or rule . The former 
type of issue i s a rule under the Administrative Procedure Act and 
the latter type of r e lief i s in the na ture of a declaratory 
statement . FPL submits t hat both of the se types of issues a re 
improper i n this proceeding . 

Of particular conc ern to FPL, however, is t hat there has been 
extensive opportunity for comment and input in the r ulemaking 
proceeding c u lminating in the issuance of Order No. 23623 revising 
the Commission' s rules relating t o cogeneration and small power 
production on October 16, 1990 . As shown by the attached Appendix 
A, there has been extensive opportunity for and consideration of 
issues rela ting to the Commission 's rules on c ogene rat i on and small 
power production. Ma ny issues proposed a ppea r to FPL to be a 
continuation or duplication of this earlier and extensive 
rulemaking process. In effect , to permit the type of issue s herein 
proposed would, in many i nstances , simply conti nue the ru lemaking 
process a nd continue i t unfairly . 

FLQRIQA POWER CORPOBATION CFPCl: Mos t of the issues proposed by 
the parties arc beyo nd tho scope of this docket. I ssues raised 
c oncerning contract negotiations a re required to be addressed on a 
case-by-case basis under Rule 25-17 . 0834, Settlement of Dispute in 
Contract Negotiations. If the Commission decides to revisit its 
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decision in the r ecent CO<Jenoration rulemaking, and desires to 
follow something other than a case-by-case approach, it must 
convene a rulemaking proceeding. 

Many issues raised indicate that t he parties in effect seek a 
.. standard offer negotiated contract. " This would violate the 
Commission ' s current rules, which liml.t the standard offer to 
contracts less than 75 HW. Hence a rule change be required to 
create a standard offer negotiated contract. Further, as a matter 
ot' ~olicy, the Com.r i~~~ .... n - hou l not pa rt i citn te i n con .. rac t 
negotiations. 

I 

Issues concerning ~hethcr a Lt~ . l ty ~u~ t nego tia t d ~o pur c hase 
QF power to d isplace all future units identified in the generation 
expansion plan also are beyond tho scope of this proceeding. These 
issues are statutorily committed to being taken up on a case-by­
case basis i n a need proceeding under the Electric Power Plant 
Siting Act . Tho Commission can neither predecide the outcome of a 
nee d caso nor decide nee d issues in a generic fas hion as parties 
urge in this docket. Furthermore , the Siting Act and the I 
Commiooion ' s rules require that determinations about building 
generation take into account a large number of factors . For 
example, tho Commission must determine whether such need can be met 
by conservation . The Commission must also e xamine reliability, the 
cost-et'!ectl ve ness of the proposed facility , and statewide need. 
Decisions abou t who builds future generation cannot be made i n the 
absence o t' facta as the parties would have the Commission do in 
this case. 

tAMPA ELECTRIC COMPANY CTECOl: Tampa Electric believes that the 
Commission ' s new rules on negotiated contracts speak for 
themselves. They were the subject of lengthy debate during the 
rul making proceeding with all parties having had abundant 
opportunities for input . Tampa Electric believes that no purpose 
would be s erve d by an implement ation hearing other t .han to afford 
tho c ogenerators a forum in which to attempt to e nsure, in advanc~ 
ot' any negotiations , that all ne gotiated contracts include various 
standard provisi ons favorable to them and exclude various 
provisions the cogcnerators find distasteful. such attempted 
rulcmaking is unwarranted and inappropriate. For this reason, 
Tamp Electric objects to the issues set forth i n the a ttachment to 
Ms . Suzanne Brownless ' June 27 , 1991 letter to Mr. Michael Palecki. 

Tampa Electric does not believe that it is reasonable or 
appropr i ate to attempt to define the substance of what s hould or 
should not bo included i n a negot iated contract. The Commission ' a 
pr sen t rules provide adequate guidelines for negotiations between 

I 
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a utility and a QF. The particular provisions of a negotiated 
contract should be developed in the negotiating process on a case­
by-case basis -- not prescribed in a vacuum by means of this 
proceeding. Any qualifying facility which does not feel that a 
utility is acting reasonably i n the negotiating process may pursue 
the remedies set forth in Commission Rule 25-17 . 0834. 

GULF POWER COMPANY CGULFl: It is the basic position of Gulf Power 
Cou ; ~h 1 the conrn·-~ - ~ t~ -~ " cogenerator in:ere s s =~e 

more dppropriately addressed oy the ut1l1ties and cogenerators 1n 
the ron ext of particular con r c t neootiations. Issues as to what 
she __ vr shou l d no t ... c. p-1.: - .. ~r..lct between a ut1 l1t:.y ana d 

particular cogenerator or small power producer should be resolved 
in the context of the Commission ' s case- by- case analysis of 
particular contracts brought before it for approval by the parties 
thereto. Othorvise, the Commissjon is placed in a position of 
e stablishing policy in a vacuum and would thereby remove the 
!lcxibility provided withi n the rules to allow and encourage 
utilities and cogenerators to tailor an agreement to the particular 
circumstan~cs raced by the parties at a particular point in time. 
The risk of such artificial constrajnts is that a less than optimum 
mix of generation capacity, both utility-owned and QF, will be the 
long term result, with consequential adverse financial and/or 
service related effects being forced upon the state ' s electric 
utility ratepayers . The Commission ' s rules concerning utilities ' 
obligations with regard to cogenerators and small power producers 
were adopted in the ir present form after extensive debate and 
consideration only last October . Nothing has occurred in the past 
6-8 montha to warrant a change to the rules themselves or the 
flexibility they provide. Whatever is not specifically spoken to 
in tho rules should be loft to development in the context of the 
Coomission 's case-by-case review of individual negotia ted contracts 
brought before it under the rules. 

Culf and the other electric utilities with a statutory 
obligation of service must be allowed the flexibility to plan for 
and obtain tho mix of generating capacity necessary to serve the!r 
c ustomers that, over the long term, is optimal for the ratepayers 
from both a financial and service related viewpoint. Artificial 
constraint s on the negotiation process will not allow this goal to 
be roached either in the short term or the long term. 

CONSOLIDATED MINERALS . INC. CCMil: This proceeding is intended to 
implement tho Commission ' s now rules on cogeneration as they rela te 
to negotiated contracts between utilities and QFs. The State of 
florida's goal is to encourage the development of cogeneration 

-., 
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faci li t ies . This proceeding offers the Commission an opportunity 
to move toward that goal by providing guidelines for full and fair 
negotiation of contrac ts wi thin the new cogeneration rules . 

FALCON SEaBOARD POWER CORPORATION/NASSAU POWER CORPORATION 
CFALCON/NASSAUl : The purpose o f this docket is to address issues 
relating to negotiated contracts wh ich arise from the 
implementation of the Commission' s new cogenerati on rule~. 
Fa l · N' s s a u bel iovcs - ha -: _,,,.. c o-... i ...... lon s hou 1 o , o rov i de Qf s 1 r­

ut i l t l e s wi th gu i dance as co the regulatory framework which must 
be ~dhercd to i n the negotia t i o n of coqene rat ion contracts. 

HAPSON QEVELQPMFNT CORPORATION CHAOSONl : The purpose of this 
doc ket is to address issues relating to negotiated contracts whic h 
arise from the imp lementation of the Commission's new cogeneratio n 
r ules . Hads on believes that the Commission should, provide QFs and 
utilities with guidance as to the regulatory framework which must 
be adhered to in the negotiation of cogene ration contracts. 

ItiQIANTOWH COGENERATION. L.P. (INDIANTOWN): The Generating Company 
believes that the negotia t ion of powe r sale contrac ts between 
qualifying f acility develope r s and utilities is a critical 
c omponent in the succ essfu l de ve l opment of qualifying facilities 
and in meet i ng Florida's future capacity needs . The tA E~Rms and 
conditions of i ndividual negotiated contrac t s should be agreed upon 
by the parties to the contrac t. 

QECKER ENERG¥ INTERNATI ONAL CDECKERl : The Commission should take 
the opportunity in this proceeding to further ~he State and 
National goals of encouraging the deve l opment of coge ne ratio n a nd 
small power production facilities (QF ' s) , by r esolving those i ssues 
a nd conc erns which impede their orderly and expeditious 
development . Guidelines must be implemente d withi n which QF ' s wi ll 
be afforded a n opportunity for " real" negotiations wi th the 
utilities , even though the standard offer subscription limit has 
been filled or the utility's last FPSC approved generatio n 
expans ion plan is no l onger being used for planning purposes . The 
regulatory out claus e must be eliminate d or restructur ed in order 
to mi nimi ze i ts ve ry s ubs tant ia l a nd det rimental impact on QF 
financi ng and economic viability . The Commission should recognize 
tho doc trine of admi nistrative finality, acknowledging that once 
having approve d a c ontract between a QF and uti lity , its ability to 
later dony coa t r e c overy to the utility is subst~ntially 
constrained as a matter of law . The impact of a utility ' s " income 

I 

I 

I 



I 

I 

I 

ORDER t~O. 24882 
DOCKET NO. 910603-EQ 
PAGE 11 

tax consequences" as they rela te to "early" or advance capacity 
payments and interconnec tion costs should be decided as a matter of 
Commission/State policy , requiring the u.tilities to take steps 
necessary to avoid or minimize such tax e!fects rather than utility 
policy of oimply passing them through to the QF as a reduction in 
capacity payments or an increase in interconnection cost . 
Recognition of QF' s benefits with respect to the Clear Air Act 
amendments must be quantified and added to payments received by 
QF's for energy and/or capacity . The Commission should articulate 
pro 1urcs to be ; ~~ • r - ··, · o c~mpl3in r esol-: !on ~.t suant to 
Ru lo 25-17 .0825(5) . (Issues rclat1.ng to avo1.ded energy cost 
pric ing and the a va ilab ili ty of ••real time" eneray pricing must be 
res . Jed. A ... t h..)U" . . •. 11"- '·- r . s :.ent a tively ra s e a t .r. ~,;.;e 1s sues 
hero, it recognizes that they may more appropriately be the subject 
of Gcparatc proceed i ngs. ] 

M!)LBEBRX EN.ERGX COMPANY . I NC. CMULBERBXl: The Commission should 
take tho opportunity in this proceeding to further the State and 
Nat ional goals of encouraging the development of cogeneration and 
small pow~r production facil i ties (QF ' s) , by resolving those issues 
and concerns which impede their orderly and expeditious 
d evelopment. Guidelines must be implemented within which QF ' s will 
be a!!ordcd an opportunity for " real" negotiations with the 
utilities, even though the standard offer subscription limit has 
boon tilled or the utility ' s last FPSC approved gener~tion 
expansion plan is no l o nger being used for planning purposes. The 
regulatory out clause must be eliminat ed or restructured in order 
to minimize i ts very substantial and detrimental impact on QF 
financing and economic viability. The Commission should recognize 
tho doctrine of administrative finality , acknowledging that once 
ha ving a pproved a contract between a QF and utility, its ability to 
later deny cos t recovery to the utility is substantially 
constrained as a matter of law. The impact of a ut: lity's "income 
tax consequences" as they relate to "early" or advanc e capacity 
payments and interconnection c osts s hould be de cided as a matter of 
Cocullission/State policy, requiring the utilities to take steps 
necessary to avoid or minimi ze such tax effects rather than utility 
pol icy of simply passing them through to the QF as a reduction in 
cap city payments or an increase in interconnection cost . 
Recogn i t ion of QF' s benefits wi th respect to the Clear Air Ac t 
amondmonto must be quantified and added to payments received by 
QF ' o !or energy and/or c apacity. T·he Commission should articulate 
procedures to be used relative to complaint resolution pursuant to 
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Rulo 25-17 . 0825 ( 5) . [Issues relating to avoi de d e nergy cost 
pricing and the availability of "real time" energy pricing must be 
rcoolvcd. Although Mul berry has tentatively raised these issues 
here, i recognizes that they may more appropriately be the subject 
of separate proceedings.] 

FLORIDA UfPUSTRIAL COGENERATION ASSOCIATION CFICAl: The Commission 
should tako tho opportunity in this proceeding to f urther the State 
and • ..t t onal goals of enc~c:- '- :-., ~"'" iP ' •e l opnert of cogonera t.i :::-~ 

and small powor production rac1l1t1es (QF 's), by resol ving those 
iasu ,.s and concerns which irnoede their ord e r ly and exped itious 
dev• ·'-'t• ::~ont . Guidelines r..u ... t. -e .Lt- - ... ~untc.J Wlt!·,ln wh i c h QF ' s .,..1_: 
be afforded an opportuni ty for "real " negotiations with the 
utiliti a, oven t hough the standard o ffer s ubscr i ption limit has 
been filled or the utility ' s last FPSC approved generation 
expansion plan is no longer beinq used for planning purposes. The 
regulatory out clause mus t be eliminated or restructured i n order 

I 

to ainimiz its very subs tantial and de trimental impact on QF 
fi nancing and economic viability. The Commission s hould recognize I 
tho doctrine of administrati ve finality , acknowle dging that once 
having aprrovod a contract between a QF and utility, its ability to 
lat r dony cost recovery to the util ity is s ubstantially 
constra i ned as a matter of law . The impact of a ut ility ' s " income 
tax consequences" as they relate to "early " or adva nce capacity 
paym nts and interconnection cost s should be decided as a matter of 
CoCilllission/St a te poUcy, r e quiring the ut i lities to take s t eps 
necessary to avoid or minimize s uch t a x effects ra ther t han utility 
policy of simply passing them through to the QF as a reduction in 
capacity payments or an incr e ase in i nterconnection cost. 
Recognition of QF's benefits with respect to the Clear Air Act 
amendments must be quantified and added to payments received by 
QP ' s for nergy and/or capacity. The Commission should a r tic u l ate 
procedures to be used relat i ve to complaint res olution pursuant t o 
Rulo 25-17.0825(5) . [Issues relating t o avo ided energy cost 
pricing a nd the availability of "real time 1

' energy pricing must be 
resolved . Although FICA has tentatively raised these issues here, 
it recognizes tha t they may :ore appropriately be the s ubject of 
s parate proceedings . ] 

AIR PROPUCIS ANP CHEMICALS. INC. CAIR PRODUCISl : Among potential 
contract t rms, regulatory out has the pote ntial to most 
significantly inhibit the development of QF capacity in Florida. 

1 The record is clear that regulatory out provisions discourag e 
cogenerat i on development and discriminate against cogenerated 
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capacity as a means of meeting public utilities ' capacity needs. 
This diacouragement and discrimination is i n direct contravention 
of the public policy expressed in both state and federal 
legislation and the stated intentions of this Commission. 

OESTEC ENERGY . INC COESTECl: QF-utility negotiation to avoid units 
ident i fied in the generation expansion plans upon which utilities 
are relying is vital to the development of cogeneration facilities 
tha ~ ~cP~ ~ k~ ~ · ,~~ ~ P Flor iJ1 ' s incre~s ing c~ oa~ ity needs i n a 
cosc- ttoct1ve manner . 

ARJ< ENERGY, INC. CARK ENERGXl: Ark Energy believes that all 
provioions o the utilities ' negotiated contracts should be fair . 
Ark urges the Commission to ensure that " regulatory out clauses " 
included in negotiated contracts be structured to avoid impairing 
the ability of QFs to obtain project financing. Ark also urges the 
Commission to clarify what is to happen when ther e is a change in 
the generation expansion plan relied upon by the utility as a 
premise for negotiations. 

ORLANDO UTILITIES COMNISSION COUCl : OUC filed a Not ice of 
A pParance herein on J une 19, 1991 , asserting that OUC ' s interests 
ma} ou ~ubscanc ~~ l y affected by the disposition of this docket . 

As stated in the Notice of Appearance , ouc has no proposed 
issues to submit , but respectfully reserves the right to cross 
examine at the hearing and to submit a post- hear1ng brief , if 
appropriate. 

E. STATEMENT OF ISSUES AND POSITIONS 

I SSUE 1: 

STAFF: 

If the generation expansion plan r e viewed pursu~nt 
to Rule 25-17.0833 significantly changes , should 
the utility be r equired t o take any specific 
action and if so what? 

No pos~tion at this time. This appears to be a 
legal issue whic h does not i nvolve a disputed 
issue of material fact . The submission of briefs 
by the parties, and argument thereon, rathe r than 
an evidentiary proceeding , would therefore be 
appropriate. 

99 
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ff.L,: 

~: 

~..Q : 

FPL obj octs to his issue. This issue seeks to 
have thc1 Commission make an additional statement 
of general applicability imposing requirements not 
othan~iue required by rule or statute . That would 
be rulemaking. 

The rule referred to does not address changes to 
generation plans submitted for review, and it 
certainly requires no action. If an action is to 

be p rescr1bea , that 1s a rule which should be 
adopted in a rulemaking proceeding, if a rule is 
ncce~ .:..sr y . ! h.s 1~sue 1s s i ::pl.y an at:~er.:p t: to 
reopen the rulemaking. 

The insue also is vague and inaccurate . Rule 
25-17.0833 does not address "approval" of 
generation expansion plans; i t only requires 
"reviEJw ." Moreover, Rule 25-17 . 0833 does not 
state that the plans reviewed are necessarily to I 
be tho reference point or standard for negotiated 
contracts. 

FPC objects to this issue. It is beyond the scope 
of this proceeding and should be taken UJ.i in a 
Commission ru lemaking proceeding {Rules 25-22.010 
through 25-22.018). 

Tampa Electric objects to this issue in that it 
calls for the adoption of a rule. 

In addition, the issue assumes that a previously 
reviewed generation expansion plan will change 
whereas that plan does not really change. 
Instead, it becomes obsolete due to subsequent 
plans being developed by the utility Th i s issue 
is unnecessary. Rule 25-17 . 0832(7) provi des: 

(7) Upon request by a qualifying 
fac1lity or any interested 
person, each utility shall 
provide within 30 days i ts most 
current projections of its 
future generation mix including 
type and timing of anticipated 
generation additions , and at 
least a 20-year projection of 
fuel forecasts, as well as any 

I 
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G.Y.l.J. : 

fALCON/NASSAU: 

HAQSOll: 

IUQIAUTOWN: 

PECK£8 : 

other information reasonably 
required by the qualifying 
facility to project future 
avoided cost prices. The 
utility may charge an 
appropriate fee, not to exceed 
the actual cost of production 
and copying, for providing suc h 
information . 

Gulf objects to thls 1ssue. See Gulf's disc ussion 
under "MOTIONS". Gulf's position is stated below 
SUb) C~t tO lt - ~C~~. ~J Ob)eCtlOn tO the lSSCe . 

As a practical matter, significant changes in a 
utility ' s generation expansion plan will in all 
likelihood t rigger a need for the utility to 
s us pend its approved standard offer contract and 
submit its then current expansion plan to 
Commission review in the context of approving a 
now standard offer contract for the utility. 

No position. 

Yes. W1thin thirty (JO) days of a significant 
c hange in a utility's generation expansion plan, 
the utility s hould be required to file a revised 
plan with supporting doc umentation for Commission 
approval. This will put interested parties ,on 
notice of a change in a utility ' s plan. (Divine) 

Yes. Withi n thirty (JO) days of a s ignificant 
c hango in a utility's generation expansion plan, 
the utility should be required to file a revised 
plan wi th supporting documentation for Commission 
approval. This will put interested parties on 
notice of a change in a utility ' s plan. 

No position . 

Yeo . As a minimum , the utility should file with 
the FPSC the generation expa~sion plan on wh ich it 
is relying and which reflects such changes. The 
filing s hould include all documentation necessary 
to s pecifically support and justify each deviation 
from the expansion plan last approved by the FPSC . 

, 
10 1 
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MULBE&R¥ : 

~: 

AIR PROQUCTS : 

QESTEC: 

ARK ENERGY : 

The FPSC should undertake plan review on an 
expedited basis, providing opportunity for 
participation in the process by QF' s and other 
affected parties. 

Yes. As a minimum, the utility s hould file with 
the FPSC the generation expansion plan o n which it 
is relying and which reflects such changes . The 
filing should i nclude all documentation necessary 
· o ,. "~; f i ~:\ . 1•1 s·;pport a nd ju ~ - i : y a a c "l d<:via~ :..on 
trom the expansion plan last approved by the FPSC. 
The FPSC should undertake plan review on an 
~hpeditcd basis, prov1ding o pportun1t y t or 
participation in the process by QF ' s and other 
affected parties . 

Yes. As a minimum, the utility s hould file with 
the FPSC the g eneration expansion plan on which it 
is relying and which reflects s u ch changes. The 
filing s hould include all documentation necessary 
to specifically support and justify each deviation 
from the expansion plan last approved by the FPSC . 
The FPSC should undertake plan review on an 
expedited basis, providing opportunity for 
participation in the process by QF 's and other 
affected parties . 

No posit1on . 

Although we have no specific recommendation, we 
believe that there should be a fair and equal 
opportunity for access to the most recent 
generation expansion plans of the utilities . Such 
f air and equal access protects the ratepayers by 
providing added generation options for meeting 
identified capacity needs. 

¥es. The Commission should requ1re that the 
utility fil e a revised plan with supporting 
docw:~entation within 30 days of a significant 
change. in its generation expansion plan. This 
will put interested persons o n notice of 
significant changes in the utility ' s plan. 

I 

I 

I 
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TO BE BRIEFED. 
IJ)SUE 2 : 

ff..L: 

INVOLVES NO DISPUTED ISSUE OF MATERIAL PACT. 
As a matter of law is a ut.ility obligated to 
negotiate contracts for the purchase of firm 
capacity a nd energy from QFs based on a ny unit 
identified in the generation expansion plan on 
wh ich the utility is relying? 

No position at this time . This appears to be a 
legal issue, to be decided under our existing 
rta .- • 1 l Whtch d C"S :1Q'; in•·o 1 •."1"' a 
d1spuced .Lssue o t macer1al fact. rhe subm1ss1on 
of briefs by the parties, and argument thereon, 
rat:1~:;t· t.! ... n .1:1 t:lV tdent ~ary proceeding would 
therefore be appropriate. 

This is an obvious legal issue tha t does not 
require an evidentiary proceeding . 

The resolution of this issue will require the 
Commission to e ngage i n supplemental rulemaking 
outside of a rulemaking proceeding . 

If the Commission is to engage in supplemental 
rulemaking, it should follow rulemaking 
procedures . While t he scope of this pror.eeding is 
not well defined ; it has not yet bee n s uggested to 
be a. rulemaking. 

If o ne takes tho position that this issue does not 
require s upplemental rulemaking but me rely an 
interpretation of e xis ting rules (a posit ion which 
ignores the limits of the existing rules), the n 
the ra ising o f this issue is a imprope r request 
f o r a declarat ory stat ement . Declaratory 
statements are not generic , they a r e meant to 
addres s a " pa rtic ular set of circumsta nces only. " 
There should also be a real controversy. Neither 
r equ i r ement is met . 

Most importantly , no party has s hown t he need for 
this questi on to be r esolved. There is no known 
controversy o r problem that needs to be addressed . 

Ano ther deficiency of the issue is that i t is 
unclear . What does the phrase "ba sed on all 
un i ts" mean? How does o ne negotiate on multiple 
uni t s? I s it intended to r ead "ba sed on any unit," 
i ns t ead? 
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~: 

FPC ob ject s to this issue. Issues conce rning 
whether a utility must negotiate to purchase QF 
power ~o displace all future units identified i n 
the generation expansion plan are beyond the scope 
of this proceeding. These issues are statutorily 
commi tted to being taken up on a case-by-case 
basis i n a nee d proceeding under the Electric 
Powe r Plant Siting Ac t. The Commission can 
neither pJ:edecide the outcome of a need caGe nor 
d e c ide ne~d ir , ues i n ~ ~~ncric f ash 1on as o rt i~s 
urge i n ~his aocket . Fur~nermore , ~he S1t1ng Ac t 
and the Com.mission ' s rules require that 
determ1n~tions abc~~ bu1 ld1ng g e ne r a tion ca~c !~~o 
account a large number of factors . For example , 
the Commission must de termi ne whethe r suc h need 
c an be met by conservation. The Commission must 
als o examine reliability , the cost-effectiveness 
of the proposed facility , and stateside need . 
Decisions about who bu i lds future generation 
c a nno t be made in the absence of facts as the 
parties would have the c ommission do i n this case. 

No. The ut i lity should retain maximum flexibility 
for ensuring bo th the orderly and timely 
development of its system r equ irement s . The 
dete~ination of an optimal generation expansion 
plan evolves form a dynamic process which 
continually evaluates and consistently balances 
the need for additional new c apacity contingent 
upon an e xami na tion of alte rnative capital, fuel, 
operating a nd maintenanc e cost s wh ich ultimat ely 
enables the utility to meet i ts projected needs at 
the lowest total cost . 

Moreover , to the extent that 
a policy det ermination by 
wnether a utility s hould be 
Electr ic objects t o the issue 
the adoption of a rule . 

this i ssue calls for 
the Commission on 

so obligated , Tampa 
i n that it calls for 

Gulf ob jects to this iss ue. See Gulf ' s discuss ion 
unde r "MOTIONS". Gulf ' s position is stated below 
subject to its pending objec tion to the iss ue . 

Under Rule 2 5-17.0832(2 ) F.A . C., utilities are 
e ncourage d to negotiate contracts with QFs for the 
purchase of firm capacity and energy. Utilities 
are obligated u nder Rule 25-17.0834 to negotiate 

I 

I 

I 
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and deal in good faith wi th QFs . The failure of a 
utility to negotiate with regard t o a particular 
generating unit within the utility ' s generation 
expansion pla n must meet these standards. 
Otherwise the utility would be subject to 
sanctions by the Commission on its finding, upon 
proper application and proof by the QF, that the 
utility failed to negotiat e or deal in good faith. 

kt1l: '/ 1'\ ,.... 

~ON/NASSAU: Yes . PURPA requires utilities to purchase energy 
• ..1- . ty t r c:1 Fs. The ~ mmi s sion has 

implemented this broad federal requirement in 
florida through the vehicle of negotiated 
contracts for QFs over 75 MW. Therefore, pursuant 
to PURPA, utilities are required to negotiate with 
QFs as to every utility energy and capacity need 
which the QF can avoid. 

HAQS~ : Yes . PURPA requires utilities to purc hase energy 
and capacity from QFs. The Commission has 
implemented this broad federal requirement in 
Florida through the vehicle of negotiated 
contrac ts for QFs over 75 MW. Therefore, pursuant 
to PURPA , utilities are required to negotiate with 
QFs as to every utility energy and capacity need 
which the QF can avoid. 

~DIANTOWN: 

l1l:CKER : 

MULBt.RBX : 

A ut i lity should be required to 
appropriate options , including 
contracts, i n connection with units 
its generation expansion pla n. 

consider a 11 
negotiated 

identified in 

Yes. §366.051 , F.S., a nd 18CFRS292.303 require a 
utility to purchase electricity offered for sale 
by o cogonerotor or small power producer. Rule 
25-17.083 4 requires utilities to negotiate in good 
f ith for tho purchase of capacity and energy from 
QFs . A utility may no t evade its obligations by 
declaring that cert ain planned un i ts are not 
available for negotiation. 

Yes. §366.051 , F.S., and 18CFRS 292.303 r equire a 
utility to purchase electricity offered for sale 
by a cogenerator or small power producer. Rule 
25-17.0834 requires utilities to negotiate i n good 
faith Cor tho purchase of capacity and energy from 

105 
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f':.l.Q. : 

AIR PRODUCTS : 

PESTEC : 

ARK ENERGY : 

TO BE BRIEFED. 
ISSUE J : 

UJ,: 

QFs. A utility may not evade its obligations by 
declaring that certain planned units are not 
available f or negotiation. 

Yes . §366.051, F.S., and 18CFRS292.303 require a 
utility to purchase electricity offered for sale 
by a cogenerator or small power producer . Rule 
25-17 . 0834 requires utilities to negotia te in good 
faith for the purchase of capacity and e nergy from 
QFs . A ut ill .. Y may no t e vade i t:s ob l igations by 
declar1ng that certa1n planned un1ts are no t 
ava i lable for negotiation. 

No position. 

Yes. 

Yes . 

INVOLVES NO DISPUTED ISSUE OF MATERIAL PACT. 
As a matter of law is a utility precluded from 
constructing new capaci ty while it has p e nding 
offers from cogenerators for like capacity at less 
tha n a voided cost? 

Staff believes that a uti lity's construction of an 
e xpansion unit should be determined at a need 
determination proceeding, on a case-by-cas e basis, 
based upon all information a vailable to the 
Commission at t he time. For the Commiss i on to 
change its policy and make an across-the-board 
ruling on this issue would require a rulemaking 
proceeding. 

FPL objects t o this issue. This issue completely 
fails to implement o r int erpret a ny existing rule. 
The amended cogeneration rules i n no way address 
the construction or engineering o f an expa nsion 
un it . . 

What the issue seeks is a Commission determination 
of general applicability that restricts the 
conduct of utilities and otherwise affects its 
rights. Consequently, the issue seeks to have the 
Commission create a new rule. 

I 

I 

I 
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~: 

There has been no showing of a need for a rule 
'lddressing the hypothetical facts posed by this 
issue . On the face of t his i s sue, the Commission 
s hould also be concerned about whether it is being 
asked to take a n action which may be inconsistent 
with the Power Plant Siting Act. If a util i ty has 
been authorized to construct and engineer an 
expansion unit , it may well be inconsistent with 
the Act for a utility to preclude from acting as 

. ::he- r: ~e L 

Finally, the issue as s tated lacks sufficient 
specificity to allow the Commission t o 
meaningfully address it . The Commj ssion should 
not attempt to address such a generic issue that 
is so poorly defined. For i ns t a nce, it is not 
clear what is meant by "pending offers" of " like 
capacity". 

FPC objects to this issue. Issues concerning 
whether a utility must negot iate to purchase QF 
power to displace all future uni t s i~entified i n 
the generation expansion plan are beyond the scope 
of this proceeding. These issues are statutorily 
committed to being taken up o n a case-by-case 
basis i n a need proceeding unde r the Electric 
Power Plant Siting Act . The Commission cannot 
predecide the outcome of a need case nor decide 
need issues in a generic fashion as pa rties urge 
in this docket . Furthermor e , the Siting Ac t and 
the Commission ' s rules require that deter minations 
about building generation take into account a 
large number of fac tors. For example , the 
Commission must determine whether such need can be 
met by conservation . The Commission must also 
examine reliability, the ~est-effectiveness of the 
proposed fac i lity, and stateside need. Decisio ns 
about who builds future g e neration cannot be made 
in the abjence of facts as t he parties would have 
the Commission do i n th is case. 

No . Moveover, the proponents of t h is issue seek a 
Commission policy determination of whe ther a 
util ity should be so precluded . Tampa Electric 
objects to this issue in that it calls for the 
adoption of a rule. 

107 
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~: 

QU: 

Culf objects to this issue. See Culf's discussion 
U"lder "MOTIONS" . Gulf ' s position is stated below 
subject to its pending objection to the issue . 

Yes . 

FAUCON/NAS~: Yes. See Issue 2 . 

HAPSOH: Yes. See Iss ue 2 . 

ItWIANTOWl~: 

PECj MR : 

MULBERRY : 

~: 

AIR PROPUCTS: 

PESTEC : 

ARK ENEBGX: 

ISSUE 1 : 

STAFF : 

Ho poslt:ion. 

A u t .llty that proceeds t:o ccnstruc t a unit, 
whether certified or not, runs the risk of 
disa llowanc e from r ate base if it neglects to 
pursue offers from QFs in lieu of construction . 

A utility tha t proceeds t o construct a unit, 
whether certified or not, runs the risk of 
disallowance from rate base if it neglects to 
purs ue offers from QFs in lieu of construction . 

A utility that proceeds to construct a unit, 
whether certified or not, runs the risk o f 
disallowa nce f rom rat e base if it ne glects to 
pursue offers from QFs in lieu of construction . 

No position. 

No, but o n ly if a val id certificate o f ~~eed 

proceeding purs uant to Section 403.501-.518, F.S., 
has been conducted (inc luding evaluation of non­
utility generating options) and a certification of 
need granted. 

No position . 

Should QFs have a n opportunity to sell capacity 
a nd e nergy to a utility in lieu of new purchases 
from anothe r source? If so , what procedures, if 
any , should be implemented? 

Staff does not believe the Commission should pre­
determine the terms and conditions of contracts to 
bo negotiated between Qfs and utili ties . Th <2 
provisions of negotiated contracts should be 

I 

I 

I 



I 

I 

I 

., 
109 

ORDER NO. 2 4882 
DOCKET NO. 910603-EQ 
PAGE 23 

~: 

~: 

~: 

developed in the negotiating process. As t he 
Commission pointed out in Order No. 13846, Issued 
Novem~er 13, 1984 , a QF is free to negotiate with 
the utility regarding the inclusion of a 
regulatory out provision in the contract and 
perhaps get the utility to give up the regulatory 
out provision i n return for the QF's concession on 
some other point. 

The Co~~ ; -~ . , s · ~ ce Lo detcr~ine in ~~is doct [ ~ 
whether as a matter of polic y it wishes to dictate 
one or more terms of negotiated contracts between 

1-s ana ... ~1 .... :.. _.. . 'fh1s 1s not a !.·ulema}a:ig 
docket however, and should the Commission make 
such a policy decision, it would be necessary to 
proceed to rulemaking to adopt rules to implement 
said policy. 

FPL objects to this issue . This is clearly an 
attempt to supplement the existing rules. It 
seeks a policy or procedure of general 
applicability that the Commission previously 
declined to adopt in its rulemaking. This issue 
is a bla tant attempt to reopen rulemaking and 
should not be i ndulged in this proceeding. 

FPC objects to this issue . It is beyond the scope 
of this proceeding and should be taken up in a 
Commission rulemaking proceeding (Rules 25- 22 . 010 
through 25-22 . 018). 

Tampa Electric object s to this issue in that it 
calls for the adoption of a rule . The issue is 
ambiguously worded although Tampa Electric 
believes the intent is to ensure that QFs have an 
opportunity to sell their output: to a utility 
before the utility can purchase power or schedule 
contracts with other utilities. This overlooks 
the fact that there are different ways and 
diffe rent reasons why utilities purchase powe r 
from e~ch other, i.e. , short-term, long-term, firm 
or as-available, depending upon need , reliability, 
cost and availability . QFs which can provide 
capacity and energy of sufficient reliability and 
with sufficient legally enforceable guarantees of 
de livcrability to permit a purchasing utility to 
reduce its firm power purchases from another 
utility (provided that utility is contractually 
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QU : 

able to reduce or avoid i ts purchases from another 
utility), do h ave an opportunity to sell capacity 
a nd energy to the purchasing utility based on 
costs which the utility avoids. QFs should not 
have a fi r st call on sales to utilities where the 
result would be detrimental either to the buying 
o r the selling util i ty 

Gu lf objects to this 1s s ue. See Gulf's discussion 
u nder "MOTI O' iS". "J!f ' -:; cc~· 1on is s t a";ed bel:· .. · 
s ubject to 1 ts pend1ng obJe ctlon t o the issue. 

None . Th.s shoul~ be left opon to negot iat io~ 1n 

the c ontext of indiv idual agreements between QFs 
and utiliti es. 

No poGition . 

I 

FALCON/NASSAU : Yes . When a uti lity identifies a need to purc hase 
add itional energy and capacity, it should be I 
required to advertise such need and evaluate QF 
alternatives before purchasing from another 
source. ( 01 v i nc) 

MADSON : 

INQI ANTOWU: 

QECKER: 

Yes. Whe n a utility i d entifies a need to purchase 
additiona l energy and capacity, i t s hould be 
required to advertise such need and e valuate QF 
alternatives before purc hasing from a nother 
utility. 

A utility should be required t o 
a ppropriate opt ions, including 
contracts, in connection with units 
its generation expansion plan . 

consider a 11 
ne go tiated 

identified in 

Yes . QP capacity can avoid purchases from other 
utilit ies , as we ll as construction of capacity . 
Rule 25-17 . 0832(2) contemplates that QFs be able 
to negotiate contracts for firm capacity and 
energy to avoid "other capacit y-relat:ed costs ." 
However, QPs arc unable to do so because utilities 
provide no information r egarding pendi ng purc has.es 
of firm power. Each util i ty s hould be required to 
develop a procedure to advise QFs of its intent to 
enter i nto agreements to purchase firm power from 
a no the r utility a nd provide QFs with an I 
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MULBEBRX : 

AIR PROPUCTS : 

PESTEC : 

ARJ( Et{tB&:( : 

opportunity to sell firm capacity and energy in 
l ieu thereof. Such procedures should be filed 
with the Commission and reviewed by the 
Commission, subject to comment by QFs. 

Yes. QF capacity can a void purchases from other 
utilities, as well as construction of capacity. 
Rule 25-17.0832(2) contemplates that QFs be able 
to negotiate contracts tor firm capacity and 
... .,,.. .. ... ~ ., , .. d " '"' · he r C"ir"ci · · ~:-pl -. · ea c o s ts. " 
How ver, QFs are unable to do so oecause util~t~es 
provi de no information regarding pending purchases 
v f ~ - r. .. t; - .. ,_r . Ea c h util~ty ::>hou. d be r~quired -;:o 
develop a procedure to advise QFs of its intent to 
enter into agreeme nts to purchase firm power from 
another utility and provide QFs with an 
opportunity to sell firm capacity and energy in 
lieu thereof . Such procedures should be filed 
with the Commission and reviewed by the 
Commission, subject to comment by QFs . 

Yes. QF capacity can a void purchases from other 
utilities, as well as construction of capacity. 
Rule 25-17 .0832(2 ) contemplates that QFs be able 
to negotiate contracts for firm capacity and 
energy to avoid "other capacity- related costs." 
However, QFs are unable to do so because utilities 
provide no information regarding pending purchases 
of firm power. Each utility should be required to 
develop a procedure to advise QFs of its intent to 
enter into agreements to purchase firm power from 
another utility and prov ide QFs with an 
opportunity to sell firm capacity and energy in 
lieu thereof. such procedures should be filed 
with the Commission and reviewed by the 
Commission, subject to comment by QFs. 

No position. 

Yes. Any identified new capacity need should be 
a vailable for competitive procurement. If a need 
is identified, a QF should have the right to offer 
capacity and negotiate with t he utility to meet 
that need. 

Yes. To ensure that the general body of 
ratepayers benefit from energy at the lowest 
effective pair, the price for the block of power 
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TO BE BRIEFED. 
ISSUE 5 : 

STAff : 

f.fl, : 

r.e..s; : 

~: 

~: 

to be purc hased f rom the other utility or other 
source should constitute the avoide d price, and 
QFs :lh ould ha ve the opportunity t..o bid against 
that price !or the block to be purchased. 

INVOLVES NO DISPUTED ISSUE OP MATERIAL PACT . 
As a matter of law does Rule 25-17.0832 ( 2 ) (a) 

i n tend t:h'i t~·:! same t ype o f d~cu;.~'.? nta t: ic n c :: 
e v i d e nce be used for s tandard offe r and negot~ated 
contracts to satisfy the " s tate wide n eed " 
cons1deration? 

No position a t thi s time. This appe ars to be a 
legal issue which does not involve a dis puted 
issue of material fact. The submission of briefs 
by tho p a rties, a nd argument thereon, rathe r than 
a e v identiary proceeding, would therefore be 
appropria te. 

FPL objects to this issue. There is no need to 
add r ess this issue g enerically. The Commission 
dec l i ned to address i t i n the r u lemaking. To do 
so now and create a requirement of g e neral 
a pplicability would be supplemental rulemaking. 

A g ener ic fi nd i ng on this i ssue would also l imit 
tho Commission ' s flexibility i n applying its rule. 
Depend ing upon the circumstances , differe nt 
documentation might s uffice, a nd it is not clear 
that " c r i t eria" are necessary. 

This iss ue is beyond t he sco p e of this proceeding 
and shou ld be t aken up in a Commission rule making 
proceeding (Rules 25- 22 . 010 through 25- 22 . 018). 

Tampa Electric objects t o th i s issue in tha t it 
ca lls for the adoption of a rule or the amendment 
of a n existing rule. The Commission should 
refrain from accepting the c ogenerators' 
inv ita tion for the Commission to voluntarily 
constrain i t s own discretion in r e viewing 
generation contracts. 

Gulf objec t s t o this issue. See Gulf ' s d isc ussion 
under "MOTIONS". Gul f 's positio n is state d below 
s ubject to i t s pending objection to the issue . 

I 

I 

I 
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This issue apparently seeks to limit the 
Commission in regards to !Jhat it may or shall 
consider. It is in the best interests of the 
ratepayers for the Commission t o retain 
flexibility with regard to the particular type of 
document or criteria that will be used in 
considering 11 whether additional firm 
capacity and e n e rgy is needed by the purchasing 
utility and by Florida utilities from a statewide 
..,ersn ... c t i•Jc; " . ~ · ~ ~- - f lex!bi l: t y , !"e 
Co mmi s sion recains J.ts ab1.l.1ty to cons .1der the 
best evidence available at the time of its review. 

~: No position. 

FALCON/NASSAU: Yes. 

HADSON: Yes . 

INDIANTOWN: 

DECKER: 

HULBERRX: 

~: 

AI R PRQDUm: 

No pos ition . 

Rule 25-17 . 0832(2) (a) applies the same 
"considerations" for approval of standard offer 
and negotiated contracts . However , the rule does 
not specify the type of information to be 
considered by the Commission considering 
"statewide need 11 and that consideration could be 
s atisfied by differing submissions. 

Rule 25-17 . 0832(2) (a) applies the same 
" conside rations 11 for approval of standard offer 
and negotiat ed contracts . However , the rule does 
not specify the type of information to be 
considered by the Commission considering 
"statewide need" and that considerat ion could be 
satisfied by differing submissions. 

Rule 25-17 . 0832(2) (a) applies the s a me 
" considerations" for approval of standard offer 
and negotiated contracts. However, the rule does 
not specify the type of i n formation to be 
considered by the Commission considering 
" statewide need" a nd that considera tion could be 
satisfied by di f fering submissions . 

No position. 
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PESTEC: 

ARK ENERGY : 

STAf F: 

l.f.L : 

The same documentation or evidence used in a 
Section 25-17.08JJ proceeding to evaluate the 
statewide need for the most recently approved 
standard offer contracts should be used unless the 
commission determines good cause exists to use 
other documentation or evidence . 

Yes. 

Should the Commission prescribe 
~ cand~rd prc~1s1ons in negoc1~ccd 

if so to what extent? 

guid elines or 
con ::rac ts, a nd 

Ark Ene rgy has stated that Issue 11 may be 
deleted, howe ver, staff believes it is a 
legitimate issue and should be retained. Staff 
believes the issue should be reworded, with the 
phrase " baseline provisions" changed to " standard 
provisions" . 

Staf f 's position is that the Commission should not 
predetermine the terms and conditions of contracts 
to be negotiated between QFs and utilities . 

FPL objects to this issue . This was a fundamental 
issue addr essed by the Commission in its recent 
rulemaking. At that time the Commission chose the 
course of a rule that did not prescribe any base 
line provisions in negotiated contracts . This was 
a c onscious decision on the part of the Commis sion 
made i n the face of numerous a t t empts by QFs t o 
have the Commission specify provisions for 
negotiated c o ntracts . This is no more than a n 
attempt to rehash the determinations made in the 
earlier rulemaking. 

One ne ed only review the existing rules and the 
total abse nc e of any pre scription of terms for 
negotiated contracts to conclude that the 
Commission has already addressed this issue . To 
the extent that this issue attempts to have the 
Commiss ion readdress this issue , it is a request 
for supplemental rulemaking . In fact, it is an 
even more fundamental attempt to have the 

I 

I 

I 
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~: 

UCQ : 

WJ.l.Lr : 

gu: 

Commission rethink its entire approach established 
in the recently enacted cogeneration rules. This 
issue i :; improper and should not indulged in a 
proceeding ostensibly designed to implement the 
new rules. 

The Commission should not prescribe any provisions 
to be followed in negotiations. The parties 
should negotiate issues between themselves . The 
Co-m s ~ " - - i nvolve it ~ ! ~ "" 
ncgot1at1ons oy prescr1b1ng any contract 
provis i ons. 

Tampa Electric objects to this vague and broadly 
worded issue in that it calls for an amendment to 
the Commission 's rules on negotiated contracts. 
The Commission should not prescribe or preclude 
any provisions in negotiated contracts whether 
they be called "guidelines " or " standard 
provisions". 

Gulf objects to this issue . See Gulf's discussion 
under "MOTIONS". Gulf's position is stated below 
subject to its pending objection to the issue. 

This should be left open to negotiation in the 
context of individual agreements between QFs and 
utilities. Each contract presented for Commission 
approval should be evaluated on a case- by-case 
basis under the guidelines established in Rule 25-
17.0832(2) . See Gulf's position on Issue 3, 
above. 

The Commission should provide guidelines for full 
and fair negotiation of contracts within the ne w 
cogeneration rules. 

fALCON/NASSAU : In general, the parties should negotiate the terms 
and conditions of a negotiated contract. However, 
the Commissio n should e liminate "regulatory out" 
clauses from negotiated contracts . If the 
Cotunis:;ion does not eliminate such clauses , it 
should determine fault for the "regulatory out" 
event at the time the e vent occurs. See 
Falcon/Nassau's positions on Issues 7, 8. 
Further, the Commission should include standard 
clauses dealing with force majeure and insurance. 
See Falcon/Nassau's positions on Issues 9 and 10 . 
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HAQSON: 

l.W.U ~.!{TOWN : 

OECIS£8: 

MULBERBY: 

~: 

AIR. PROQUCTS : 

ARIS ENERGY: 

In general, the parties should negotiat e the t erms 
and conditions of a negotiated contract . However, 
t he Commission s hould eliminate " r egulatory out" 
clauses from negotiated contracts. If the 
Commission does not eliminate such clauses , it 
s hould delineate what the " r egulatory out" clause 
will c ontain. See Hadson ' s positions on Iss~es 7 , 
8. 

No. The ~ e~ns ~nd cond itions o f individual 
ncgot1a ted contracts should be agreed upon by the 
parties to the contract . 

Yes , the Commission s hould prescribe gui delines or 
standard provisions wi th respect to issues that 
utilities have declared non-negotiable . Such 
issues i nclude " r egulatory out" a nd " tax flow 
through" issues . 

Yes , the Commission s hould prescr ibe gu idelines or 
s tandard provisions wi th respect to issues that 
utilities have declared no n-negotiable . Such 
issues i nclude "regulatory out" a nd " tax flow 
through" issues. 

Yes, t he Commission s hould prescribe guidelines or 
standard provis i ons with respect to issues that 
ut i lities have declared non-negotiable . s uch 
issues include "regulatory out" a nd "tax fl ow 
through" issues . 

No position. 

Rule 25-17 . 0832(2 ), F . A.C . , e ncourages utilities 
and QFs to negot iat e contrac ts for the purchase of 
firm energy and capacity . The rat ionale for t h is 
d i rective is tha t the two parties a re i n the best 
position t o arrive at the terms and condi~ions 

that best suit the needs of both the utility and 
the QF . Thus, the Commission s hould only 
prescribe baseline provisions for those terms and 
condi tions which encompass broad policy issues, 
e.g., regulatory out prov isions . 

Yes . At a min imum t h e gu i delines should address 
force majeur e , i ns urance and regulat ory out 
provisions , and s hould ensure that the r esulting 

I 

I 
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ISSUE 7 : 

STAFF : 

filt: 

negotiated 
industrial 
nation. 

contracts are consistent 
standards accepted throughout 

with 
the 

Hay negotiated contracts contain a "regulatory 
out" provision which allows modification of the 
contract in the event that the utility's ability 
to recover payments m~dc to QFs from its custoners 
is denied or altered by the Commission after 
i n itia l contract approval? 

St aff does not believe the Commission should pre­
determine the terms and conditions of contracts to 
be negotiated between QFs and utilities. The 
provisions of negotiated contracts should be 
developed in the negotiating process. As the 
Commission pointed out in Order No . 13846, Issued 
November 13 , 1984, a QF is free to negotiate with 
the utility regarding the inclusion of a 
r egulatory out provision in the contract and 
perhaps get the utility to give up the regulatory 
out provision in return for the QF's concessio~ on 
some other point . 

The Commission is free to determine in this docket 
whether as a matter of pol icy it wishes to dictate 
one or more terms of negotiated contracts between 
Qfs and utilities. This is not a rulemaking 
docket however , and should the Commission make 
s uc h a policy decision, it would be necessary t o 
proceed to rulemaking to adopt rules to implement 
said pol icy . 

FPL objects to this issue. The Commiss ion has a 
long s tanding, well articulated preference for 
negotiated contracts between utilities and QFs. 
That pre ference has been inc orporated into the 
amended cogeneration rules. A generic 
determination by t he Commission of a contract term 
to be excluded from or included in a negotiated 
contract is entirely at odds with the Commis sion ' s 
cogeneration rules. 

An a ttempt to preclude or include a ''regulatory 
out" provision through a Commission pronouncement 
i n this proceeding would be rulemaking. 
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~: 

~: 

~: 

Rulemaking is beyond the scope of this proceeding, 
and to proceed to rulemaking in th is case would be 
procedura l ly improper . 

fPC objects to this issue. The parties 
contract s hould negotiate this matter 
themselves . The Commission should not 
itself in negotiations by deciding this 
other issue. 

to the 
between 
involve 
or any 

Tampa Electric believes that negotiated contracts 
can and s hould conta in regulatory out provisions . 
HoweVLr , ra~pa Llec:~ C ObJeC~S CO ~nl~ issue 
because it appears to be an effort on behalf of 
the cogenerators to have the Commission state as a 
matter of pol icy that such provisions should be 
prohibited. As such, it calls for rulemaking . As 
far as the concept of regulatory out provisio ns is 
concerned, Tampa Electric believes it is essential 
for the protection of the utility. The QF and not 
the utility should bear the risk of any future 
change in regulatory philosophy. Under the 
current Commission rules, the QFs alone a re 
entitled to handsome benefits for providing fi rm 
capacity and energy to the utility at f ull avoided 
cost whereas the s hareholders of a utility obtain 
no benef i ts for carefully selecting and managing 
the firm capacity purchases provided by negotiated 
QF contracts. Moreover, since the utility is 
required by law to purchase capacity and energy at 
full avoided costs from QFs , it would be grossly 
unfair to make the utility assume t he risk of not 
being able to recover the amounts it is required 
to pay to QFs . The inclusion of r egulatory out 
prov isions in existing contracts previousl y 
approved by the Commission has not impeded the 
ability of QFs i n Florida to obt ain financing of 
their projects . 

Gulf objects to this issue . See Gulf ' s discussion 
under !'MOTIONS". Gul f ' s position i s stated below 
subject to its pending objection to the issue . 

I 

This should be left open to negotiation in the 
context of individual agreements . Eac h contract I 
presented for Commission a.pproval should be 
evaluated on a case-by- case basis under the 
guidelines established i n Rule 25-17.0832(2) . 
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SJ:U : Ue q ot i ated contracts may contain regulatory out 
provisions . However , if contracts include such 
provisions the utility should be expected to 
negotiate the language of the "regulatory· out" 
provision or work together with the QF to 
negotiate other provisions to ensure that the 
proj ect to which the contract pertains is 
fi nanciable . If the utility takes the position 
that a regulatory out provision must be included 
i n the contr act and that position is not 
negotiable, the utility should so notify the QF as 
s oon as pos sible after the negot iat ion process 
begins . 

fALCON/NAS~: No , s uc h c lauses are inequitable , one- sided, and 
unnecessary. (Divine) 

HADSON: t~o , s uc h clauses are i nequitable , one- sided, and 
unnec ess ary . 

DECKER : 

MULBERRY: 

~: 

AIR PRODUCTS : 

Q.ESTEC : 

The terms and condit ions of individual negotiated 
contract s should be agreed upon by the parties to 
the c ontract. 

Ho. suc h clauses should be precluded by the 
Commiss ion . 

No. Suc h clauses s h ould be precluded by the 
Commission . 

No . Suc h clause s should be precluded by the 
Commi ssion . 

No . The inclusion of a 11 regulatory out11 pro vision 
i n negotiated contracts is violative of Sections 
36 6 .81 and 366 . 051, F.S., and the Public Utility 
Regulatory Pol icies Act of 1978 {PURPA) 1 6 u.s.c. 
S 796 et seq . Further, the inclusion of a 
regulatory out provision in negotiated contracts 
is directly contrary t o the stated inte ntions of 
this .Commission t o encourage cost-effective 
cogeneration and t o allow f ull cost rec overy of 
r e aso nable and prudent cog eneration payments. 

No. Regulatory out provisions are violative of 
both federa l a nd state law and may constitute 
undue discriminatory r egulatory treatment of QF 
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ARK EUERGY: 

ISSUE 8 : 

STAFF: 

~: 

~Q : 

capacity . In addition, such provisions increase 
project risk thereby i ncreasing project cost to 
the direct detriment of the ratepayer. 

Yes. 

If the Commission d etermines that a utility's 
negotiated contracts may con tain a "regula t ory 
out" clause, should the Commission pres cribe 
guidelines or the terms and conditions of this 
~ ldu~e? If s o, what snou l d ch~y L~? 

Same pos i tion at Issue 4. 

FPL objects to this issue . The Commission has a 
long standing , well articulated preference for 
negotiated contracts between utilities and QFs. 
That preference has been incorporated into the 
amended cogeneration rules. A generic 
determi nation by the Commission of a contract term 
to be excluded from or included in a negotiated 
contract is entirely at odds with the Commlssion's 
cogeneration rules . 

An attempt to preclude or include a "regulatory 
out" provision through a Commission pronouncement 
in this proceeding would be rulemaking. 
Rulemaking is beyond the scope of this proceeding, 
and t o proceed to rulemaking in this case would be 
proc edurally improper. 

FPC objects to this issue. The parties to the 
contract should negotiate this matter between 
themselves. The Commission s hould not i nvolve 
itself in negotia tions by deciding t his or any 
other issue. 

Tampa Electric objects to t his issue on t he same 
ground.as stated with respect to Issues 6 a nd 7 . 
The Commission should not prescribe or preclude 
any provisions i n negotiat ed contracts whe ther 
they be called "guidelines" or a n outright 
prescription or the terms and conditions of 
contract provisions . 

I 

I 

I 



I 

I 

I 

121 

ORDER NO. 24882 
DOCKET NO. 910603-EQ 
PAGE 35 

~: 

QU : 

FALCON/NASSAU : 

HADSOti: 

Gulf objects to this issue. See Gulf's discussion 
under "MOTIONS". Gulf's position is stated below 
subject to its pending objection to the issue. 

This should be left open to negotiation in the 
c ontext of individual agreements . Each contract 
pres·ented for Commission approval should be 
evaluated on a case-by-case basis under the 
guidelines established in Rule 25-17.08 32(2). See 
Gulf ' s position on Issue 3, above. The 
regulatory out clause is intended to onl y provide 
the utility relief in the event o f future 
regu l..tt:or / a..:t.on ;,o deny cost r ac.o 'll ry . !l".e 
purpose of the clause , like regulation of 
utilities g e nerally, is to· protect the ratepayers, 
not the QF which is not subject to regulatory 
oversight. The protection of the utility afforded 
by the regulatory out clause in its negotiated 
contracts ultimately protects the ratepayer by 
protecti ng the availability of needed capital at 
reasonable cost . 

See CMI's position on Issue No. 7 . 

Yes. If the Commission determines that a 
" regula tory out" c lause should be included in a 
negotiated contract , it should provide that the 
Commission will decide which party to the contract 
will bear the burden of the disallowance by 
assessing the reason the "regulatory out" clause 
was triggered at the ti1rne the disallowance is 
made . This prevents the QF from a utomat i cally 
bearing the responsibility for a disal lowance, 
when such d isallowance is as l i kely to be due to 
utility action. (Divine) 

Yes. Termination of the contract should not b~ 

permitted. If there is a regulatory 
" modification", it should only occur if the facts 
in existence at the time of approval are 
mat erially different than the fact as represented 
to the CommiJsion at the time. Finally, if there 
is a future disallowance, the contract should 
provide for a reduction in capacity payments i n 
later years t o recove r the disallowance . 
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IUDI ANTOWN: 

DECKER: 

l1ULBERRY: 

UCA : 

AIR PROPUCTS : 

The Commission should establish a clear po licy 
that negotiated contracts that go through a ne,ed 
determination proceedi ng and receive a ne,ed 
determination order, finding that such contracts 
a nd £acilities are both need and cost effective, 
are i ntended to b e approved for the e ntire 
contrac t t erm. 

Yes . The regulatory out clause should, by its 
terms, be inoperat i ve during the term of the 
original " financing" of the QF. After expiration 
of the o r iginal financing term , the clause would 
become fully opcra t 1onal. Additiona l ly, t ~e 
clause should obligate both the utility and the QF 
to usc all reasonable efforts to d efend and uphold 
the validity of the original contract, including 
cost recovery, by r esort to t he appropria te 
administrat i ve , j ud icial or legislative process o r 
a ny combination the reof. 

Yes . Tho regulatory out clause s hould, by its 
terms, be i noper ative dur i ng the t erm of the 
o r ig i nal " financing" of the QF . Af ter exp iration 
of t he original financing t erm, the clause would 
become fu lly operational . Add i t ionally, the 
clause s hould obligate both the uti lity and the QF 
to use a ll r easonable effor t s to defend and uphold 
the validity of tho original contract, including 
cost recovery, by r esort to the appropriate 
administrat i ve , judicial or l egislative process or 
a ny c ombi nation thereof. 

Yes . The regulatory out clause should , by its 
terms, be inoperati ve during the t e r m of the 
original " fi nanc ing" of the QF. Afte r exp iration 
of the original financing term , the c lause would 
beco~e fully ope rational . Additionally , the 
clause s hould obligate both the utility and the QF 
to use all reasonable efforts to d efend and uphold 
t he validity of the original cont~act, including 
cost r ecovery , by r esort to the appropriate 
administra tive , judicial or l egislat i ve process or 
any combir.atio n thereof. 

As s tated above, Air Products believes that 
regulatory out provisions are viola tive of federal 
and state law . Shou l d the Commission dete rmine 
otherwise, Air Products offers tne following 

I 
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PESTEC : 

ARK Et~ERGX : 

comments. The provisions of the clause should 
provide that if a disallowance occ urs before the 
end of year 15, the QF ' s payments , s ubject to a 
floor of the payments which would have been made 
under the as-available energy rdte, over the next 
three contract years can be withheld by the 
utility to r epay the amount o f dis allowance plus 
i nterest. At the end of year 18, the QF would be 
r equired to make a balloon payment of ani· 
outstanding disa l lowance amount. For 
disallowances after year 1 5 , the utility may 
reduce payments to the approve d level , subject to 
~ f l ~v= o t cr.~ as-ava ilab e e nergy rate , and the 
QF , at its sole option, can accept the ne w payment 
levels , terminate the contract wi th i n 18 months of 
when the disallowance is ordered, or request that 
the utility renegotiate the contrac t. Should the 
QP decide to t e r minate the contract as a result of 
payment disallowance, any Capacity Account balance 
would be forgiven. 

As stated above, Destec believes that r egulat o ry 
out provisions violate both federal a nd Florida 
law. However, s hould the Commission allow 
regulatory out provisions in negotiated contrac t s , 
Ocstec suggests, without l imiting its right t o 
contest such provisions , that such provisions 
contain at least the following features: 1) the 
contract payment stream should be locked-in for 
the term of the initial financing of the project; 
2) if the Commission disallows util i ty recovery of 
payments as s pecified i n a previously approv ed 
contract, the QF at i ts sole option should have 
the ability upon 30 days writt e n not ice t o 
renegotiate or terminate the contract with i n 18 
months of the disallowance; and 3) the utility 
s hou l d be require d to use its " best efforts" to 
renegotiate the contract should the QF choose to 
pursue that option . 

The "regulatory out" clause s hou ld be structured 
so that is does not preclude a inhibit financing 
of the project. As a practical matter, however , 
it will be difficult if not impossible to 
structure a r egu latory out clause that does not 
preclude or inhibit financing of the project . 
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ISSUE 9 : 

STAFF: 

f.f.1, : 

~: 

~: 

Should the Commiss ion prescribe a uniform force 
majeure clause for all negotiated QF power sales 
contracts? 

Staff docs not believe the Commissi~n should pre­
d~termine the terms and conditions of contracts t o 
be negotiated between QFs and utilities. The 
provisions of negotiated contracts should be 
developed in the negotiating process . 

The Commission is free to determine in this docket 
whether as a matter of pqlicy it wishes to dic t ate 
whether one or more terms should be included 1n 
(or excluded from) all negotiated contracts 
be tween Qfs and utilities. This is not a 
rulemaking docket however , and should the 
Commission make such a policy decision , it would 
be necessary t o proceed to rulecaking to adopt 
rules to implement said policy. 

FPL objects to this issue. Despite several 
requests by various parties in the recent 
r u le making, the Commission has declined to 
prescribe or specify terms and conditions fol­
negotiated contracts. Indee d , a prescr1bed term 
is entirely inconsistent with the concept of a 
"negotiated" contract. Conseque ntly, this issue 
is fundamentally at odds with the Commission's 
existing cogeneration rules. It in no way seeks 
to implement those rules. Instead, it seeks to 
undo a nd undermine those rules. This issue raises 
a reques t for rulemaking that is fundamentally at 
odds wi th tho approach the Commission has adopted 
i n the ne wly amended cogeneration rules. It would 
bo improper to engage in such rulemaking in this 
" implementation" proceeding . 

No. The Commission s hould not prescribe any 
negotiated contract provisions . 

Tampa .Electric object s to this issue in that i t 
requests the Commission to engage in rulemaking. 
The Commission should not prescribe any provision 
of negotiated power sales contracts but, ins tead, 
shou l d administer i ts rules pertaining to such 
contracts. 

I 
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~: Gulf objects to this issue. See Gulf ' s discussion 
under "MOTIONS". Gulf ' s position is stated below 
subject to its pending objection to tho issue. 

No . This should be left open to negotiation i n 
the context of individual agreements . Each 
contract presented for Commission approval should 
be evaluated on a case- by- case basis under the 
guidelines established in Rule 25- 17.0832(2). See 
Gulf's position on Issue J, above. 

~: No. 

fALCON/NASSAU: Yes. The force majeure clause s hould excuse 
cithor party !rom performance due to events beyond 
the party's control. (Divine) 

UAOSQH : No position. 

INDIANTOWN: 

MULBEBRX: 

~: 

AI R PROQUCTS: 

PESTEC : 

ARK ENERGY : 

ISSUE 10: 

STAff:: 

The terms and condi~ions of individual negotiated 
contracts should be agreed upon by the parties to 
the cont rac t. 

No position. 

No position . 

No position. 

No pos i tion. 

No . See response to Issue No . 6. In general, QFs 
should not be he ld to higher standards than 
utilities. 

Yes. The Commiss.ion should ensure that such 
clauses are consistent with industrial ~tandards 
accepted through the nation. 

Should the Commission prescribe minimum standards 
Cor the insurance provisions to be included in 
negotiated QF powor sales contracts? 

Staff docs not believe the Commission should pre­
determine the terms and conditions of contracts to 
be negotiated between QFs and utilities . The 
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~: 

~: 

~: 

Glll..[: 

provisions of negotiated contracts s hou l d be 
developed in the negotiating process . 

The Commission is f r ee to determine in this docket 
whether as a matter of po licy it wishes to dictate 
whether one or mor e terms should be included in 
(or excluded from ) all negotiated contracts 
between QFs and utilities. This is not a 
rulemaking docket however, a nd should the 
Commission make such a policy decis ion, it would 
be necessary to proceed to rulemaking to adopt 
rules to implement said policy . 

FPL objects to this issue . Despite several 
requests by various parties in t he recent 
rulemaking, the Commission has decli ned to 
prescribe or specify terms and conditions for 
negot iat ed contracts. Indeed , a prescribed term 
is entirely inconsistent with the concept of a 
" negotiated" contract . Consequently , this issue 
is fundamentally at odds wi th the Commission ' s 
existing coge neration rules. It seeks to undo and 
undermine those rules. This issue raises a 
request for rulemaking tha t is fundamentally at 
odds with the approach t h e Commission has adopted 
in the newly amended cogeneration rules. It would 
be improper to engage in suc h rulemaking in this 
" i mplementation" proceeding. 

No. The Commission should not prescribe any 
negotiated contr act provisions . 

Tampa Electric objects to this issue in t hat it is 
another attempt at rulemaking. The Commission 
s hould not prescribe any provisions in negotiate d 
contracts other tha n a general requ irement that 
the payments for capacity and energy should not 
exceed the uti lity ' s f u ll avoided costs. 

Gulf objects to this issue. See Gulf ' s discussion 
under ~MOTIONS". Gulf ' s position is s tated below 
s ubject to its pending objection to the iss ue . 

No. This s hould be left ope n to negotiation in 
the context of individual agreements . Each 
contract presented f or Commission approval should 

I 

I 

I 
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be evaluated on a case-by-case basis under the 
guidelines established in Rule 25-17.0832{2). See 
Gulf ' s position on Issue 3, above. 

~: No . 

FALCON/NASSAU: Yes. The Commission should require a minimum of 
$1 million of insurance with any greater insurance 
requirements left up to the QF and its lender . 
{Divino) 

~QN: No position . 

INPIAHTOWH: The terms and conditions of individual negotiated 
contracts should be agreed upon by the parties to 
the contract. 

PECKER: 

MULBERRY : 

~: 

AIR PROPUCTS: 

PESTEC: 

ARK ENERGY : 

The Commission should establish a cap beyond whic h 
the utilities may not require coverage. 

The Commission should establish a cap beyond which 
the utilities may not require coverage . 

The Commission should establish a cap beyond which 
the utilities may not require coverage. 

No position. 

If the Commission prescribes insurance 
requirements, such requirements should be based o n 
a standard of consistency. These requirements 
s hould not be punitive and s hould act to encourage 
cogeneration without placing ratepayers at risk. 
In fact, our concerns regarding insurance 
provisions center around possible excessive 
insurance requirements - suggesting a nee d for a 
reasonable insurance ceiling rather than an 
insurance floor. 

Yes. The Commission should ensure that such 
clauses are consistent with industrial s tandards 
accepted through tho nation. 
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TO DB BRIEFED. 
I SSUE 11: 

STAFF : 

Le.1,: 

INVOLVES NO DIB~OTED ISSUE OF MATERIAL P~CT. 
As a matter of law may the QF negotiate to own 
whatever portion of the interconnection it is 
required to pay for? 

Staff nvisions s uch a provision as being a matter 
to be negotiated upon by tho parties on a case-by­
case basis . For the Commission to prohibit s uch 
provisions in all negotiated contracts between QFs 
and utilities would require a rulemaking 
proceeding. 

I n addit1on s tat:! believes this issue should be 
r e worded as f ollows: 

" Should the negotiated contracts contain 
provisions that require a QF to construct the 
interconnection, transfer ownership to the 
utility , and cover the utility's Federal income 
tax liability f or contributions in aid of I 
construction? 

FPL objects to this issue . This issue i n n o way 
addresses an existing cogeneration rule. INstead , 
it seeks to supplement the existing rule and 
establish a new policy not currently addressed in 
the rules. 

I t is not clear just what rule or rule provision 
this issue is designed to address . However, it 
appears that tho issue seeks a generic 
determination of a rather specific s et of facts. 
Consequently , it appears to be an inappropriate 
request tor a declaratory statement in the context 
of a generic proceeding. 

If there is a concern on the part of a particular 
QF about a utility's conduct , there are at least 
two remedies available to the QF independent of 
this proceeding. First , a declaratory statement 
can bo sought that would address a particular 
circumstances in question. Second , there is a 
remedy under the cogeneration rules in which a QF 
may seek a determination of whether or not a 
utility has been acting in good faith . Either of I 
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~: 

~: 

gu: 

these specific remedies are s uch more appropriate 
for the specific questions raised by this issue 
than this generic "rule implementation" 
proceeding . 

FPC objects to this issue. It is beyond the scope 
of this proceeding and should be taken up i n a 
Commission rulemaking proceedJ.ng (Rules 25-22 . 010 
through 25- 22 . 018) or under Commission Rule 25-
17. 0834 Settlement of Disputes i n Contract 
Negotiations . 

.l .... pa Electr 1.: objects t:o this 1ssue because of 
the vagueness of the term "negotiate to own." A 
QF is free to atte mpt to obtain whatever 
agreements it cons i ders desirable in the 
negotiating process . However, Issue 11 appears to 
be an oblique effort on the part of the 
cogenerators t o establis h that they have the 
absolute right to own wha t e ver portion of the 
interconnection they are r equired to pay for . All 
utility interconnections to serve retail customers 
are paid for by retail c ustomers . However, this 
d oes not establish that the retail customer has 
the right to own the interconnection . QFs s hould 
not be treated d iffer e ntly. 

Gulf objects to this issue . See Gulf's discussion 
under "MOTIONS" . Gulf's position is stated below 
subject to its pending objection to the i ssue . 

Yes. This s hould be left open to negotiation in 
the context of indiv idual agreements . Each 
contract presented for Commission approval s h ou ld 
be evalua ted o n a case-by- case basis under the 
guidelines established i n Rule 25-17.0832(2) . See 
Gulf ' s position on I ssue 3, above. 

Yes, except for those portion of the interconnect 
which , for safety a nd reliability reasons , must be 
owned ~ not just controlled by the util1ty. 

FALCON/NASSAU: Yes, the QF may negotiate to own whatever portion 
of the interconnection i t pays for or some portion 
of what it pays for . The definition of what 
constitutes the interconnection should be 
determined on a case-by-case basis. 
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HAOSON: 

INDIANTOWN : 

DECKER: 

MVLBERRX : 

LIQ.: 

AIR PROPUCTS: 

PESTEC: 

ABK EijERGX: 

ISSUE 12: 

STAFF : 

No position. 

The t erms and condi tions of individual negotiated 
contract s should be agreed upon by the parties to 
the contract. 

Yes. Rule 25-17 .087 is s ilent on this subject. 
As long as i t constructs the facility in 
accordance with uti lity specifications and 
c omplies wi th reasonable safety or operational 
requ i r ements , a QF s hould be permitted to 
construct and own any portion of the 
i nterconnecc1on lt muse pay f or . 

Xes. Rule 25-17 . 087 is silent on this subject . 
As long as it constructs the facility in 
accordance with utility specifications and 
complies with reasonable safety or operational 
requirements, a QF should be permitted to 
cons truct and own any portion of the 
interconnection it must pay for. 

Yes . Rule 25-17.087 is silent on this subject . 
As long as it construc ts the faci lity i n 
accordance with utility specifications and 
complies with r e asonable safety or operational 
requirements , a QF should be permitted t o 
construct and own any portion of the 
interconnection it must pay for. 

No position. 

Yes. 

Yes. 

May negotiated contracts contain provisions which 
assess a QF for assumed Feder a 1 i ncome taxes 
resulting from the payment to the QF of early, 
and/or levelized capacity payments without 
obligating the utility to first seek an IRS ruling 
that the taxes ought not t o apply? 

Staff envisions such a provision as being a matter 
to be negotiated upon by the par ties o n a cas e-by­
case basis. for t he commission to prohibi t such 

I 

I 

I 
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ffj,: 

~: 

~: 

provisions in all negotiated contracts between QFs 
and utilities would require a rulemaking 
proceeding. 

In addition, staff believes this issue should be 
reworded as follows : 

"Should negotiated contracts contain provisions 
which assess a QF for Federal income taxes 
resulting from the payment to the QF of early, 
a nd/or levelized capacity payments? 

FPL objec ts to this issue . In a contract 
negotiation, a utility cannot "assess a QF". THe 
QF a nd the utility agree to terms mutually 
acceptable to both parties. If the parties cannot 
agree, they can petition the Commission for 
resolution of their dispute. Perhaps this issue 
might have had some validity in the context of a 
standard offer, but standard offer terms and 
conditions are not at issue in this proceeding . 

This issue appears to be very specific factual 
determination , which may turn on specific facts at 
issue. Consequently, it is inappropriate for a 
generic proceeding such as this . This issue is 
more appropriately addressed in a specific request 
for declaratory statement. 

FPC objects to this issue . It is beyond the scope 
of this proceeding and should be taken up in a 
Commission rulemaking proceeding (Rules 25- 22 . 010 
through 25-22 . 018) or under Commission Rule 25-
17.0834 Settlement of Disputes in Contract 
Negotiations. 

Tampa Electric objects to this i ssu e because it 
appears to call for rulemaking. Although it is 
couched in terms of "may" negotiated contracts 
contain cer ain provisions, the apparent 
underlying intent of this issue is to urge a 
Commission determination tha t those provisions 
s hould ao a matter of policy be precluded. Issues 
o f this type should be resolved on a case-by- case 
basis -- not in the hypothetical . If the QF 
disagrees with the utilities approach or the 
utility ' s calculation or interpretations of tax 
liability, the QF can pursue its own remedies. 
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~: Gulf objects to this issue. See Gulf's discussion 
under "MOTIONS". Gulf's position is stated below 
subject to i ts pending objection to the issue. 

Yes . This should be left open to negotiation in 
the context of individual agreements. Each 
contract presented for Commission approval should 
be evaluated on a case-by-case basis under the 
guidelines established in Rule 25-17.0832(2). See 
Gulf ' s position on I~sue 3, above . 

.CU: No position. 

fALCON/llASSAU: No position. 

HAPSON: No position. 

INDIANTOWN : 

PECKER : 

MULBERBX: 

AIR PROPUCTS : 

PEST£C: 

ARK ENERGX: 

The terms a nd conditions of individual negotiated 
contracts should be agreed upon by the parties to 
the contrac t. 

No. If a utility seeks to include a tax "flow 
through " provision in a contract , it should have 
an obligati on to first take a position and seek a 
ruling from the IRS that s uch a t ax ought not be 
collected prior to assessing the QF for any taxes. 

t~o . If a utility seeks to include a tax " flow 
through" provision in a contract, i t should have 
an obligation to first take a position and seek a 
ruling from the IRS that such a tax ought not be 
collected prior to assessing the QF for any taxes. 

No. It a utility seeks to inc lude a tax "flow 
through" provision in a contract, it should have 
a n obligation to first take a posi t ion and seek a 
ruling from the I RS that such a tax ought not be 
col lected prior to assessing the QF for any taxe s. 

No position. 

Oestcc objects to this issue. In a contract 
negotiation , a utility cannot "assess a QF". 

Yes . 

I 

I 

I 
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ISSUE lJ: 

STAFF: 

f.fl, : 

Should the Commission prescribe the methods 
compe nsating QFs for reducing costs (if any) 
utility compliance with the Clean Air 
amendments in negotiated contracts? 

for 
for 
Act 

St aff belie ves that th i s is a matter whic h s hould 
be resolved on a case-by-case basis, based on the 
specific facts surrounding each project, and the 
specific Clean Air Act treatment accorded each 
project. For the Commission to make an across­
the-board pronouncement on this issue would 
require a rulemaking proceeding. 

I n addi t ion, staff bel ieves this issue should be 
rephrased as follows: 

" Should the Commission prescribe the methods for 
compensating QFs for r educing costs for utility 
compliance with the Clean Air Act amendments in 
negotiated contracts?" 

FPL objects to this issue . It calls for 
supplemental rulemaking . It is also inconsistent 
with the approach under the amended rules tha t the 
Commission wi ll no t be involved i n the negotiation 
of utility and QF contracts. Whe the r or no t there 
is a reduction cost unde r the Clear Air Act to the 
utility due to a QF is an issue properly addressed 
through negotiations. Under the existing rules, 
that is whe re the Commission has left the issue. 
Any further action in this r egard wo u ld not 
imp lement the existing ru les but c hange them . 
Such a result would inappropriate for a rule 
implementation proceeding. 

Mo r e importantly, the actions sought , of requiring 
utilit ies to submit "basic negot i ated contract 
forms" (whatever t hat may be) is i nconsiste nt with 
the a pproach taken by the Commis s ion in the 
amended coge neration rules to foster negotiat~d 

contracts . The Commission has articulated over 
time, and has now committ e d t o rule , a preference 
for negotiated contracts . It has steadfastly 
refused to s pecify negotiated contract terms and 
conditions, and this issue is simply a n attempt to 
rehash what the Commission has already declined to 
do . 
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~: 

~: 

The Commission should not prescribe how any 
contract term should be negotiated. The parties 
should negotiate issues between themselves . The 
Commission should not involve itself in 
negotiations . 

Tampa Electric objects to this issue in that it 
calls for rulemaking. To the extent a QF can 
establish that it reduces costs related to utility 

O'"'cl ·Jnce ·.n-::h t'- - r 3n Air ;-- it c a n s eek 
c ompensat1on therc tor through cne negotiating 
process . 

Gulf objects to this issue . See Gulf's discussion 
under "MOTIONS" . Gulf ' s position is s tated below 
subject to its pending objection to the issue . 

I 

This should be left open to negotiation in the 
context of individual agreements . Each contract 
presented for Commission approval should be I 
evaluated on a case-by-case basis under the 
guidelines established in Rule 25-17 . 0832(2) . See 
Gulf ' s position on Issue 3 , above. 

QU : No position. 

FALCON/NASSAU: No position. 

HADSON: No position . 

INPIANTOWH: The terms and conditions of indivi dual negotiated 
contracts should be agreed upon by the parties to 
the contract. 

PECKER: Yes . The impact of QF capacity and energy on the 
cost of Clean Air Act requirements is uniquely 
suited for Commission consideration . 

MVLBEBRX: Yes. The impact of QF capacity and energy on the 
cost of Clean Air Act requir ements is uniquely 
suited.for Commission consideration. 

~: 

AIR PROQUCTS : 

Yes. The impact of QF capacity and energy on the 
cost of Clean Air Act requirements is uniquely 
suited for Commission consideration. 

No position. I 
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PESTEC: 

ARK £HERGX: 

TO BE BRIEFED . 
ISSUE U.: 

~: 

r.fl.t : 

Qfs s hould at least be compensated for any 
benefits which utilities receive by virtue of the 
fact that the utility either avoids the use or 
purchase of S01 emission allowances. The form of 
the compensation, however, should be left to 
individual negotiation between the QF and the 
utility. 

No, not at this time. If a utility's costs of 
comp ~ng ith • J l v ir:<? <: • •• ~·- ,mcnt 'l l r ""· •. ~ :. rerne!" ts 

are r duced due to purchase of energy from a QF, 
the Commission should ensure that the benefit of 
these reduced costs is shared between the utility 
and the QF. This is best achieved by ensuring 
that "avoided costs " contemplate all relevant and 
foreseen costs that are avoided. However, when 
avoided costs are relevant but too speculative to 
be v i ewed as foreseen , the Commission should allow 
the utility and QF to apportion their benefit 
through negotiation. 

INVOLVES NO DISPUTED ISSUE OF MATERIAL FACT. 
Docs Commission approval of a negotiated contract 
for fi rm energy and capacity sales from a QF to a 
utility constitute a determination by the 
Commission that capacity and energy payme nts made 
to a Qf by the purchasing utility i n accordance 
with tho contract constitute a reasonable and 
prudent expenditure by the utility based on 
information submitted to the Commission at the 
time of approval? 

No position at this time. This appears to be a 
legal issue which does not involve a disputed 
issue of material fact. The submiss ~on of briefs 
by the parties, and argument thereon, rather than 
a evidentiary proceeding, would therefore be 
appropriate. 

FPL objects to this issue . It is wordy, 
convoluted, and confusing. The cogeneration rules 
already address the reasonableness and prudence of 
payments to Qfs pursuant to negotiated contracts. 
This issue d oes not require an evidentiary 
hearing. 
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f.f..C : 

~: 

mn,.r : 

As stated, this lengthy issue is , at best, 
confusing. It refers to 366.06 , P.S., as if that 
statute addresses "reasonable and prudent 
expenditures ;" it does not. It has totally 
unnecessary, qualifying phrases at its e nd that 
state the o bvious and dimi n ish t h e import of the 
determination sought. 

However, even if the issue were pared down and 
r estated i n a less convoluted fashion, it is 
unnecessary . Even if it is determined 
affirmatively, it docs not remove the remaining 
uncertainty about prospect ive recovery of payments 
to QFs. The iss ue serves little or no purpose and 
does not warrant a hearing . 

The legal effect of the Commission's appr oval of a 
negotiate contract is provide d in Commission Rule 
25-17 . 080(8). 

Tampa Elec tric objects to this issue because 
resolution o f it would depe nd on the wording of 
the Commission approval. Tampa Electric would 
construe Commission approval of a negotiat,ed 
cont ract to constitute a determination by the 
Commission that payments made pursuant t o the 
contract are prudent and would be r e c over able . 

Gulf objects to this issue . See Gulf's discussion 
under " MOTIONS". Gulf ' s position is stated be low 
subject t o its pending objection to the issue. 

Yes. This is a legal issue . A similar iss ue has 
been raised in Docket No. 910004 - EU in connection 
with the standard offe r contracts (Issue 186) , and 
has been s tipulate d to in the affirmative by the 
parties 

Qii: No position . 

FALCON/NASSAU: Yes . 

HADSON: Yes . 

INDIANTOWN: Yes. 

I 

I 

I 
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DECKER: 

HULBERBX: 

~: 

AIR PRODUCTS : 

QESTEC: 

ARX ENERGY: 

TO BE BRIEFED. 
I SSUE 15 : 

.s..IAIT : 

Yes. The Commission employs the same standard in 
approv ing cost-recovery of payments to QFs under 
Rule 25-17 . 0832 as it does in approving any other 
cost-recovery for utilities . Prudence is 
determined based on the information provided to 
the Commission which was reasonable available to 
~he utility at the time the decision was made to 
enter into the contract. 

Yes. The Commission employs the same standard in 
approving cost-recovery of payments to QFs under 
Rule 25-17 . 0832 as it does in approving any other 
cost-recovery for utilities . Prudence is 
determined based on the informa tion provided to 
the Cor.unission which was reasonable available to 
the utility at the time the decision was made t o 
enter i nto the contract . 

Yes. The Commission employs the same standard in 
approving cost-recovery of payments t o QFs under 
Rule 25-17.0832 as it does i n approving any other 
cost-recovery for utilities . Prudence is 
determi ned based on the informat1on provided to 
the Commission which was reasonable a vailable to 
the utility at the time the decision was made to 
enter into the contract. 

Yes . 

Yes . 

Yes. 

I NVOLVES NO DISPUTED ISSUE OF MATERIAL FACT . 
Hay the Commission , having approved a negotiat ed 
contract between a QF and utility after finding it 
to be prudent, at a later date d e ny cost r ecovery 
to the utility of payments made to or yet to be 
made to the QF pursuant to the contract? If so , 
what would be a legal bas is for such denial? 

Yes. The Commission has already r u led on this 
issue in several other proceedings and has held 
that it cannot bind future Commissions . Staff 
recommends that the Commission not reverse itself 
on this longstanding fundamental principa l. 



r-
138 

ORDER NO. 24882 
DOCKET NO. 910603-EQ 
PAGE 52 

ff.L : 

~: 

It appears that this matter does not involve a 
disputed issue of material fact. The submission 
of briefs by the parties, a nd argument thereon, 
rather than a n e v ident iary proceeding would 
therefore bo appropriate. 

In addit ion, staff suggests tha t the following 
phrase be added : 

"I f so what would be a l egal basis for such 
denial? " 

Any decision of the Commission to deny cost 
recovery would have to be made on a case-by-case 
basis. Tho Commission s hould not attempt "crystal 
ball gazing" by attempting to predict wnat 
e xtraordinary factual circumstances might cause 
future Commissions to take s uc h action. 

This issue is c l early a legal issue addressing 
Commission authority, it does not wa rra nt an 
e v identiary proceeding . If the Commission h as 
such authority , noth i ng that the Commission can 
say i n this proceeding or rules will deprive i t of 
that au thori ty. FPL objec t s to bei ng asked t o 
provide a road map t o potential adverse parties in 
challenging the recovery of payments made pursuant 
to those rules . 

FPC objects to this issu e as overly-broa d a nd 
conjectural . FPC wil l not speculate on the legal 
basis for future Commi ssion action . 

Tampa Electric object s t o th i s issue on t he ground 
that it calls for speculation about how the 
Commission should resolve a vaguely stated 
hypothetical question. Presumably, the Commission 
could take the act ion described in th is issue , 
although Tampa Electr ic believes that such action 
likely wou ld be confiscatory, give n t he very 
genera t ion statements contained i n the 
hypothetical s peculation described i n this issue . 

Gulf objects to this issue. See Gulf's d iscussion 
under ,.MOTIONS" . Gulf ' s position is stated bel ow 
subject to its pending objection to the issue . 

I 

I 

I 
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Once the contract has been found to be prudent, 
the commission, as a matter of policy, should not 
revisit the finding of prudence absent proof of 
conduct in the original approval proceeding by the 
utility or QF cons tituting an i ntentional material 
misrepresentat ion amounting to fra ud or its 
equivalent . 

~: This issue wo u l d require the Commission to 
consider a myriad of hypothetical fact scenarios 
which are not r ipe for consideration by the 
Commission in this proceeding. 

FALCON/NASSAU : No. 

IIAPSON: No. 

I NPI ANTOWN: The Commission s hould establish a clear policy 
that negotia t ed contracts that go through a need 
determination proceeding and receive a need 
determination order , finding that such contracts 
and faci lities are both neede d and cost effective , 
are intended to be approved for the entire 
contract term. 

PECKER: According to establish ed case law, all orders must 
eventually pass beyond the Commission 's power to 
modify them, except in e xtreme circumstances , such 
as where the order was induced through perjury, 
fraud or the intentional withholding of key 
information . 

MULBERRX : According to establish ed case law, all orders must 
eventual ly pass beyond the Commission ' s powe r to 
nodify them , except in extreme circumstances , such 
as where the order was induced through perjury , 
fraud or the i ntentional withholdi ng of key 
information. 

~: 

AIR PROPUCTS : 

According to established case law, all orders must 
eventu~ lly pass beyond the Commission's powe r t o 
modify them, except in extreme circumstances , such 
as whore the orde r was induced through perjury, 
fraud or the intentional withholding o f key 
information. 

No position. 
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DESTEC : 

ARK ENERGY: 

No. While we understand t hat the Commission has 
the authority under Chapter 366, Florida Statutes, 
to disallow payments made to QFs, we cannot 
envision a circumstance, absent fraud or 
misrepresentation at the time of contract 
approval, i n which such action s hould be taken . 

No. 

F. STIPULATED ISSUES 

None. 

G. PENQING MOTIONS 

I 

~: Gulf objects to including Issues 1, 3, 4, 5 , 6 , 7, 8, 9, 10, I 
11, 1 2 , and 13, as part of this docket on the basis that they have 
alr ady been appropriately addressed in the Commission ' s existing 
rules. With regard to the other issues identified for this docket, 
Issues 2, 14, and 15, Gulf does not believe it is either necessary 
or appropriate for the Commission to resolve these matters in the 
context of the hearings planned in this docket and argues that the 
scheduled hearings should be canceled as unnecessary . 

Gulf ' s motion has been denied. 

HAPSON: Hadson Development Corporation ' s Motion to Intervene has 
been granted. 

H. OTHER MATTERS 

None. 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission that these 
prccoodinga s hall be governed by this order unless modified by the 
Commission. I 
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By ORDER of Commissione r Betty Easley, as Prehearing Officer, 

this 6 t h day of AUGUST 1991 . 

( S EAL) 

MAP:bmi 
9 10603o.bmi 
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