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BEFORE THE FLORIDA PUBLIC SERVICE COMMI SSION 

In re : ALOHA UTILITIES , INC . ; 
Applicati on for Limited Proceeding 
Increase i n Wastewater Rates to its 
Aloha Gardens System 

)DOCKET NO. 911 14 6-SU 
)ORDER NO . PSC- 92 - 047 7- POF- SU 
)ISSUED: 06/09/92 
) __________________________________ ) 

The following Commissioners participated in the disposition o f 
this mat ter : 

THOMAS M. BEARD, Chairman 
SUSAN F . CLARK 
J. TERRY DEASON 
LUIS J . LAUREDO 

ORDER D.ENXING AUTHORIZATION TO WITHDRA\-1 ESCROH FU!lDS 

BY THE COMMISSION : 

Aloha Utili ties , Inc. (Aloha or utility) i s a Class A water 
and wastewater utility operating in Pasco County . The Aloha 
Gardens wastewater treatmnnt plant and effluent dis posal s y stem arc 
under a Consent Order for fail1.1re to comply with the florida 
Department of Environmental Regulation ' s (DER) env1ron~ental 

standards. On July 17, 1991 , an Amendment to the Consent final 
Judgment was issued by the Pasco County Circuit Court t o update the 
Judgment to reflect changed circumstances . The court • s amended 
Order also required Aloha to enter into a bulk wastewater service 
agreement with Pasco County to divert all the flow fr om the Aloha 
Gardens plant to the County ' s system. Aloha was given a deadline 
of January 1 , 1992 , or as soon as the County had the available 
capacity , to interconnect with the County ' s lines . 

On November 20, 1991, Aloha filed a limited proceed ing for 
inc reased costs expected to be incurred as a res ult of the r equired 
interconnection. This system is also involved in a r a t e case 
proceeding in Docket No . 910540- SU , which was considered by t he 
Commission at the June 2 , 1992 Agenda conference. 

On March 31, 1992 , the Commission iss ued Order No . PSC- 92 -
0217-FOF- SU in Docket No . 911146-SU, granting the utility on a 
temporary basis and subject to refund, a revenue incr ease of 
$491,316 . 

In t hat Order , this Commission determined that Alo ha was not 
eligible to utilize a corporate undertaking to secure the potentinl 
refund of the temporary rates . The Order requ ires that Aloha 
employ a letter of credit , bond, or an escrow account for such 
purposes . Subsequent to that Order, the utility subft.~tted ~~ettefs 
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from three financial institutions who h ad rejecte d Aloha ' s r eques t 
for a bond or letter of credit in the amount required pursu~nt t o 
Order No. PSC-92-0217-FOF-SU. 

On April 8 , 1992, Aloha filed an e merge nc y petition f o r 
authority t o withdraw funds f rom a n escrow account estoblished 
pursuant to Order No . PSC-92-0127-FOF-SU. The utility asserts in 
its petition that , since it cannot obtain a bond or letter of 
credit, an escrow arrangement is the only available alte rnative f o r 
securing the potential refunds of these temporary ratas . Further , 
the utility argues that the escrow arrangeme nt must ollow for 
payment of the bills for bulk wastewater service from Pasco County 
on a timely basis from the escrowed funds since the r e is no other 
source of funds for the payment. Moreover, the utility states that 
it has been informed that Pasco County will be avail~ble t o provide 
the interconnection to the utility on approx imately April 30 , 1992, 
instead of in June as it had previously s t a t ed . 

In its petition , Al oha asserts tha t it cannot comply \lith the 
Consent order requiring interconnection with Pasco County until 
such time as rates are authorL;~d to e nable it t o pay for bulk 
waste water service from Pasco County and the monies generated by 
such rates a re available for payment of the c harges . Aloha also 
argues that it is faced with circumstances s imi la r t o those founJ 
in Mad Hatter Utility, Inc . (MHU) in Docket No . 9 11206- SU and, like 
MHU, should be allowed to withdraw funds from escrow t o pay the 
county for bulk wastewater service . 

We recognize there are similarities between the utilities ; 
both are located in Pasco County, both have been o rde r ed by DER to 
receive bulk wastewater service from Pasco County, and both have 
been denied corporate undertakings t o secure the t emporory rcve~ue 
increases. Howeve r, in MHU ' s case, the utility' s customers were 
being exposed to extremely hazardous health condit jons and th is 
hazardous situation could have negatively affected the customers 
a nd the environment if this Commission had no t authori zed the use 
o f funds to pay the County. These hazardous conditions a r e no t 
present in Aloha ' s situation. 

Further , Pasco County had been providing bulk Hastcwate r 
service to l1HU for several months and the County discontinued 
serviced after MHU was delinquent in paying its bills for several 
months. In the instant case , Aloha, as of this date, has no t ye t 
connected with Pasco County and, therefore , docs not o we Pasco 
County for wastewater service. Moreover , Pasco County has no t 
refused to provide service to Aloha once Aloh& does connect. 
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Finally, MHU had e xhaus ted its po t e ntial sources of funds . 
Neither MHU nor its owners had any alterna t i ves t o r esolve the 
problem without assistance and be cause of the potent i~l for 
bankruptcy we believed that authorizing the u se of escr owed funds 
by MHU would be in the customers ' bes t interests . These were 
clearly very exceptional circumstances that necessita ted permitt i ng 
the Utility to utilize the escrowed funds to p a y Pasco County . 

We have no evidence that Aloha's owners have exhausted their 
potential sources of funds . The letters from the t lree financial 
institutions who rej ~cted Aloha's r e ques t for lette r s of credit did 
not indicate whether Aloha had reques ted escrow agreements or 
bonds. Also , these letters were from banks who did not do business 
with Aloha. Aloha informed us at our Agenda Cont.crence i t liad 
applied and failed to r eceive 1 bond from the financ1al institution 
with which it primarily does business . 

Section 367 . 082(2)(a), Florida Statutes, provides that "the 
difference betwee n the interim rates and the pre viously authorized 
rates shall be collect~d under hond, escro w, letter ot credit , or 
corporate undertaking sub ject t o refund with int erest . " \·Je believe 
tha t funds put into an escrow account should r emain in escro~ unt1l 
f i na l rates are approved and a d e termina tion of a poss1ble retund 
has been made unless exceptional c ircumstances demand that He 
permit otherwise . Allowing a utility the opportunity to withdraw 
escrowed funds conflicts with the concept of holding money subject 
to refund as security for the ratepayers . 

On rare occasions , exce ptional circumstances may exist when 
the use of these funds s hould be authorized such as when there is 
no reasonable alternative which will allow a utility to provide 
safe and suffic ient service to its current customers . 

However, we d o not believe these exceptional circu:-:1s t ances 
exi s t in Aloha ' s current situation . Aloha has not provided 
s ufficient evidence that it is not financially capable o f pro iding 
the service without impairing its capacity to serve its customers . 
There fore, we find it appropriate to deny Aloha' s petition to 
withdraw escrowed funds . If such circumstances were to develop, 
the Utility may certainly pe ition this Comnission again to 
consider s uch a request . 

Based on the forego i ng, it is, the refore , 

ORDERED by the Florida Public Service Commission that Al o ha 
Utili ties, Inc . ' s petition to withdraw escrowe d funds t rom an 
escrow account established pursuant t o Orde r No . PSC-92-012 7-FOF-SU 
s hall be de nied at this time . 
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By ORDER of the Flor i da Public Service Commission, th is ~ 
d a y of ~' ~· 

Reporti ng 

( S EAL) 

RG 

NOTI CE OF FURTHER PROCEEDI:•GS OR JUDICIAL RF,VI E\<1 

Th e Flor i da Public Service Commi ssion 1s r equired by Section 
120 . 59 (4), Florid a Statutes , to notiiy par t ies o 1 a ny 
a dministrative hearing or judicia l r eview of commission o r ders tha t 
i s available under Sections 120 . 57 or 120 . 68 , Flor ida Sta t u t es , as 
we ll as the procedures and time lim1 t s t ha t apply . This notice 
s hould not be construed to mean a ll r e quests for an ad~inistrative 
hearing or judicial review wi l l be gra nted or result 'n the relief 
sought. 

Any party adversely affected by t h1s order , which is 
pre l i minary, procedural or inte rmediate i n na t ure , may request: (l) 
r econs ideration within 10 days pursuant t o Rule 25- 22 . 038 ( 2) , 
Florida Administrative Code, if i s sued by a Prehearing Of ficer; (2) 
r e consideration within 1 5 days pursuant to Ru le 25- 22 . 060 , Florida 
Administrative Code, is i s sued by the Commission; o r (3) judic~~ l 

r e view by the Flori da Supreme Court, in the case o f an electric , 
g as or telephone utility, or the First District Co u r t of Appeal , in 
the c a se of a water or was t e water u tility. A motion for 
r econs ide ration s hall be filed with the Di r ector , Divis ion ot 
Records and Re porting , in the form prescribed by Ru le 25- 22 . 060, 
Florida Administrative Coda. Judicial review o f a p r eliminary, 
procedural or intermediate ruling or order is a va ila b le if rev iew 
o f the final action will not provide an adequate remedy . Such 
r eview may be requested from the appr opriate court, a s described 
above , pursuant to Rule 9.100 , Florida Rules o f Appel l a te 
Procedure . 
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