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BFFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition of Florida Power ) DOCKET NO. 911142-EQ 
Corporation !or Authority to ) ORDER NO. ·~·c-9-- 75 - 1 ' )-EQ 

refuse statadard offer contracts ) ISSUED: &- 26-92 
) ______________________________ ) 

Pursuant to Notice, a Prehearing Conference ~as held on June 
17, 1992, in Tallahassee, Florida, before Commissioner Betty 
Easley, as Prehearing Officer. 

APPEARANCES: 

James P. Fama, Senior Counsel, P.O. Box 14042 St. 
Petersburg, Florida 32366-0203. 
On behalf o! Florida Power Corporation. 

Patrick K. Wiggins, Esquire, Wiggins and Villacorta, 501 
East Tennessee Street, P. o. Drawer 1657, Tallahassee, 
Florida 32302 
on behalf of NOAH IY Power GP, Inc . and ARK Energy, 
Incorporat~ 

Barrett G. Johnson, Esquire, P . O. Box 1308 , Tallahassee, 
Florida 32302 
on behalf of Panda Kathleen. Inc. 

Suzanne Brownless, Esquire, Oertel, Hoffman, Fernandez 
and Cole, P.A., 2700 Blair Stone Read, su~te c, 
Tallahassee, Florida 32301 
On behalf of oestec Energy, Inc. 

Robert V. Elias, Esquire, Florida Public Ser~ice 

Commission , 101 E. Gaines Street, Tallahassee, Florida 
32399-0863 
On bebwl f o! the Commission Staff . 

David E. Smith, Esquire, Florida Public Service 
Commission, 101 E. Gaines Street, Tallahassee, Florida 
32399-0862 
On beha lf of the Commissioners. 

I. CASE BACKGROUND 

Florida Power Corporation 'a (FPC) standard offer contract 
tariff was made available on Septembe~ 13, 1991 providing for an 
effe ctive date of September 20, 1991. In Docket 910004-EU (Order 
No. 24989) FPC's avoided unit tor its standard offer contract was 
dc~ignated as 80 MW from a 150 MW 1997 c ombustion turbine. Ins tead 
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of using a "f irst-ln-timc , first-in-line" mechanism for se..1.ecting 
standard offers, FPC established a two week " open season" from 
September 20, 1991 to Octob~r 4, 1991 during which potential 
providers had an opportunity to submit standard offer contracts for 
evaluation. FPC received nine contracts during its "open season" 
and one after the "open season" concluded. 

Pursuant to Rule 25-17.0832 (J) (d), FPC had 60 days to 
petition the Commission to reject a standard offer contract. 
Therefore , on November 19, 1991 FPC petitioned the Commission for 
authority to reject the first standard offer contract it had 
received on September 20 , 1991 !rom Noah IV Power GP, Incorporated 
(Noah IV). Subsequently, on November 26 , 1991 FPC filed a petition 
with the Commission for authority to refuse all standard offer 
contracts except tho ono submitted by Panda Kathleen L.P . This 
pct1tion also included rejection of Noah IV's contract . The two 
petitions have been combined i,to this single docket. 

o n December 13, Noah IV and Ark Energy, Incorporated (Ark ), 
jointly filed an Answer and Cross-Petition to FPC's petition. In 
the petition Hoah IV and Ark requested the Commission o reject 
FfC ' s prtition and either (1) order FPC to execute the standard 
otfer contract submitted by Noah IV to FPC or (2) set ~he matter 
for hear1ng. Subsequently , counsel for Noah IV and Atk agreed to 
P"rmi t tho petition by FPC to be treated as a Proposed Agency 
Ac t1on . At the February 18, 1992 agenda conference, the Commission 
voted unanimou~ly to approve the staff recommendation to appr ove 
FPC ' s petition , but to keep the standard offer open unt1l the 
rcmain1ng 5.1 MW are subscribed. ~mAH and Ark timely filed a 
protest to the Notice of Proposed Agency Action. The final hearing 
is set for June 29 , 1992 before the full Commission . 

II. ~OCEPURE FOR HANPLIHG CONFIPENTIAL INfORMATION 

A. Any information provided pursuant to a discovery request 
for whic h proprietary confidential business information status is 
rP.quested shall be treated by the Commission and the parties as 
con fidential. The information shall be exempt from Section 
119.07 (1), Florida Statutes, pending a formal ruling on such 
request by the Commission, or upon the return of the information to 
t he person providing the information . If no determination of 
confidentiality has been made and the information has not been used 
in the proceeding, it shall be returned expeditiously to the person 
providing the informa tion. If a determination of confidentiality 
ha~ boon made and the information was not entered into the record 
of the proceeding, it shall be returned to the person providing the 
information within the time periods set forth in Section 366 .093, 
Florida Statutes. 
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B. It is the policy of the Florida Public Service Commission 
that all Commission hearings be open to the public at all times . 
The Comrission also recognizes its obligation pursuant to Section 
366 .093, Florida Statutes, to protect proprietary confidential 
buninoss information from disclosure outside the proceeding. 

In tho evont it becomes necessary to usc confidential information 
dur1ng the hearing, the following procedures will be observed : 

1) Any party wishing to use any proprietary 
confidential buGiness information, as that term is 
defined in Section 366 . 093 , Florida Statute~ , shall 
notify the Prehearing Officer and all partieG of 
record by the time of the Prchearing Conference, or 
if not known at that time , no later than seven (7) 
days pr1or to the beginning of the hearing. The 
notice shall include a procedure to ass ure that the 
confidential nature of the information is preserved 
as required by statute. 

2) Failure of any party to comply with l) above shall 
be grounds to deny the party the opportunity to 
present ev1dcnco which is proprietary confidential 
business information. 

3) When confidential information is used in the 
hearing, parties must have copies for the 
Commiss ior.ers, necessary staff, and the Court 
Reporter, in envelopes clearly marked with the 
nature of the contents. Any party wishing to 
exa~ine the confidential material that 1s not 
subJect to an order granting confidentiality shall 
be provided a copy in the same fashion as provided 
to the commissioners, subject to execution o f any 
appropriate protective agreement with the 
owner of the material . 

4) Counsel and witnesses are cautioned to avoid 
verbalizing confidential information in such a way 
that would co~promise the confidential information . 
Therefore, confidential information should be 
presented by written exhibit when reasonably 
possible to do so . 

5 ) At the conclusion of that portion of the hearing 
that involves confidential information, all copies 
of confidential exhibits shall be returned to the 
proffering party. If a confidential exhibit has 
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been admitted into evidence, the copy provided to 
the court Reporter shall be retained in the 
Commission Clerk's confidential files. 

III. PREfiLED TESTIMONY AND EXHIBITS 

Testimony of all witnesses to be sponsored by the parties has 
been profiled. All testimony which has been prefiled in this case 
will be inserted into the record as though read after the witness 
has taken the stand and affirmed the correctness of the testimony 
and associated exhibits. All testimony remains subject to 
appropriate objections. Each witness will have the opportunity to 
orally summarize his or her testimony at the time he or she takes 
the stand. Upon insertion of a witness' testimony, exhibits 
ppended thereto may be marked for identification. After all 

parties and Staff have had the opportunity to object and cross­
examine, the exhibit may be moved into the record. All other 
exhibits may be similarly identified and entered into the record at 
the appropriate time during the hearing. 

Witnesses are reminded that, on cross-examination, responses 
to questions calling for a simple yes or no answer shdll be so 
answered first, after which the witness may explain his or her 
answer . 

IV. ~F WITNESSES 

Witness Appearing for Issues I 

Direct 

Allen J . Honey Florida Power Corp. 2 , 5 ,6,7,10 

Edward R. Gwynn• Panda Energy All 

J . L . Seelke, Jr. NOAH IV/ARK All 

J. F . Freeman II 1,3,4 , 7 

w. R. l-1alenius II 5,6 

w. Siderewicz II 4,5,6,7 

• By agreement uf the parties, Mr. Gwynn will be adopting the 
pref1led direct testimony of Steven Argenbrcit 
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Rebuttal Appearing For Iss ues I 

Ala n J. Honey Florida Power Corp. Rebuttal to Seelke, 
Freeman, Malenius 
and Siderewicz 

V. BASIC POSITIONS 

tt.C : 

As a result of the most recent APH, Florida Power ' s 1997 
a voi ded unit for its standard offer contract was designated as 80 

MW of a 1 5 0MW combustion turbine. The Commission currently permits 
a utility to choose the method by which it decides which contracts 

t o accept; either by an evaluation process or by means of " first­
i n- l ine, first-in-time" procedure . Instead of using a "first-in­

t ime" Jnec hanism for selecting standard offers, Florida Power 

e s tablis hed a two-week "open season" from Septe mber 20, 199 1 
through October 4, 1991, during which respondents submitted 
contract s for evaluation . Based on its evaluation, Florida Power 

s e lected the contract submitted by Panda as being the project with 
t he highest likelihood of success and most likely to m~et Florida 
Power's capacity need. Due to the size of the remain1ng projects , 
acceptance o f another contract would greatl y exceed the 8 0 r-rw 
limit. Therefore, pursuant to Commission Rule 2 5 -17 083 2 (3) (d), 
F l o r 1d a Power petiti oned to reject all contracts received e xce p t 

that s ubmitted by Panda. 

OAH IV/ABJS,; 

The language of the standard offer rule, the history of the 
standard offer rule, the wording of Florida Power ' s tariff, and the 

na ture of tarit.ts in general establish, both collectively and 

ind i v i dually, a "r irst in time" policy for subscription, 
acceptance , and prioritization. Specifically, this established 
f i r s t in time pol icy requires the following process : 

o First, based upon the order of receipt, the utility must 
decide whether to accept each contract or to petition for 
authority to reject it. The o r der of receipt is even 
maintained while the Commission considers the utility's 
petition to reject a contract . 

o second, the rules require that each contract be judged 
against a viability standard, not by a comparative merit 
based standard. Contracts either pass or fail the 
viability standard; they do not receive a grade. 

o Third, the r u les require that the utility base a petition 
to r j oc t a contract on material evidence that because 
the proj ect is not viable, the QF is unlikely to deliver 
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tne committed capacity promised by its standard offer 
contract . 

Pursuant to Florida Power Corporation ' s tariff and the 
Commiss~on ' s rules and orders, NOAH IV was the first QF to accept 
Florida Power's Standard offer to purchase firm capacity and energy 
from a qualifying facility; indeed, NOAH IV was the Qllly QF to 
acce pt FPC's otandard offer tariff on September 20 , 1991, the 
tariff ' s effective date as mandated by Order No. 24989 . In 
petitioning to reject NOAH IV ' s contract, Florida Power made no 
attempt to present material evidence that NOAH IV's project was not 
viable. Rather, Florida Power petitioned to reject all contracts 
other than Panda Kathleen's based on a comparative evaluation that 
was neither allowed under the Rule nor provided "or in FPC ' s 
tariff . For this reason, Florida Power's petition ~ be 
reJec ted . 

That Florida Power ' s comparative evaluation approach was not 
contemplated under the rule or its tariif is not surprising : 
Fl o r i da Power hatched this scheme after its tariff had been filed 
( ,s requ1red by Order No. 24989) and announced it only two days 
b~fore responsible QFs wore to file under the established first in 
t~me policy. Worse still, Flor1da Power ' s approach was so hurried 
tha t it had not even determined the evaluation criteria it would 
use . It decided these criteria after all QFs had filed the 1r 
a cceptances; QFs never knew what these criteria were until Florid a 
Powe r released its report. 

Florida Power was apparently concerned enough about the 
legitimacy of its comparative evaluation approach that it allegedly 
sought "approval" of the approach from the Commission stc1 ff . It 
r emains unclear as t c the level of detail provided staff about how 
Flo rida Power would implement such a plan . What is clear , howeve r, 
i s that Florlda Power took no stops to seek formal approval o f its 
" o pe n season" scheme . 

Florida Puwer created the problems now before the Commission, 
yet i t refuses to accept responsibility for its actions . Rather, 
Flor i dd Power attet pts to shift the Commission's attention from i ts 
behav1or to that of ARK/NOAH, portraying ARK/ NOAH as "poor losers ." 
ARK/tlOAH rejects the proposition that this is a game, but welcomes 
scrut1ny of their own conduct in th1s mat•.ar. The evidence will 
demonstrate that ARX/NOAH perfectly accepted and established their 
r i ght to the standard offer contract and at every turn conducted 
thems elves appropriately 

PANDA ~ATHLEEN: The basic position of Panda Kathleen L.P . i s 
that the act1ons of Florida Power Corporation in providing a two 
week open season, evaluating proposed contracts submitted pursuant 
thereto, and awurding a contract to Panda Kathleen were actions 
w~thln the bCOpe of the Commission ' s rules, Florida Power's tariffs 
and c ommon sens e. Panda Kathleen L.P. has a valid contract which it 
is executing in good faith, including making substantial 
expe nditures and other changes of position to its detriment. No ex 
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post facto decision can operate to divest Panda Kathleen of that 
contract . 

DESTEC : Rule 25-17.0832, F.A.C . , does permit the aggregation of 
standard offer contracts a nd their comparative evaluation where 
s ubmitted pursuant to a widely publicized scheme and associated 
with the same avoided unit. 

STAFF : Staff recognizes that this formal hearing is a de novo 
proceeding. The prior recommendation and Notice of Proposed Agency 
action prepared by staff are of no precedential value and sho~\d 
not be construed by any party as indicative i n a ny way of the 
recommendation staff will make after considering the evidence and 
argument offered in the hearing process. Staff takes no basic 
position at this time. 

VI. ISSUES AND POSITIONS 

ISSUE lt Do the Commission rules require a " first - in- time, first ­
in-line" prioritization of standard offer contracts submitted to a 
utility, or do the rules allow other methods of prioritizing 
contracts? 

Florida Power Corporation : The rules do not mandate how a 
utility decides which standard offer contract to accept nor do they 
preclude any particular methodology . 

ARK/NOAH: The language of the standard offer rule, the history 
of the standard offer rule, the wording of Florida Power's tariff , 
and the nature of tariffs in general establish, both collectively 
and individ t.'llly, a "first i n time" policy for subscription , 
acceptance , and prioritization of standard offer contracts accepted 
pursuant to FPC ' s tariff and the Commission's rules. Specifically , 
this established first in time policy requires the following 
process: 

o First , based upon the order of receipt, the utility must 
decide whether to a c cept each contract or to petition for 
author! ty to reject it . The order of receipt is even 
maintained while tho Commission considers the utility's 
petition to reject a contract 

o SeconO, the rules require that each contract be judged against 
a viability standard 1 not by a comparative merit based 
standard. Contracts either pass or fail the viability 
standard; they do not receive a grade. 

o TbirO, the rulos require that the utility base a petition to 
reject a contract on rnaterial evidence that bec ause the 
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project is not viable, the QF ic unlikely to deliver the 
committed capacity promised by its standard offer contract. 

£An~ Commission rules do not require a "first-in-time , 
first in-line" prioritizing . The rules allow other methods , 
including that used here. 

pestech; No, the rules do not require a "first-in-time, 
first-in-line" prioritization where standard offer contracts are 
submitted pursuant to a publicized scheme and all involve the same 
avoided unit . 

Staff: No position at this time. 

ISSUE 2: If the rule requires a " first-in-time , first-in-line" 
methodology, did FPC meet its burden under the rule? 

Florida Power Corporation: Yes. Florida Power has provided 
adequate justification for its refusal to accept the Ark contract . 

ARK/tlOAH; No . NOAH IV was the first QF to accept Florida 
Power's standard offer to purchase firm capacity and energy from~ 
qualifying facility; indeed, NOAH IV was the ~ QF to accept 
FPC's standard offer tariff on September 20, 1991, the tariff's 
effective date as mandated by Order No. 24989. In petitioning to 
reject NOAH IV ' s contract , Florida Power made n2 attempt to present 
material evidence that NOAH IV's project was not viable. Rather, 
Florida Power petitioned to reject all contracts other than Panda 
Kathleen's based on a comparative evaluation that was neither 
allowed under the Rule nor provided for in FPC ' s tariff. For this 
reason, Florida. P~wer's pet~tion ~ be rejected . 

Not relevant. See Issue 1 . 

Destec; Yes, in this circumstance. 

Staff ; No position at this time. 

ISSQE 3 : Did Florida Power Corporation violate its tariff by 
either petitioning for the Commission ' s authority to reject NOAH 
IV's standard offer contract on the basis of a comparative 
evaluation or by executing the standard offer contract delivered to 
FPC by Panda Kathleen on October 4, 1991? 

florida Power corporation : No . Nothing in the tariff 
prohibits the actions taken by florida Power with regard to the 
s tandard otter contract. 
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ARX/NOAH : Yes . Florida Power ' s tariff ~ontained no 
provisions allowing it to vary from the order of receipt of the 
qualified acceptances of its ~tandard offer . ARK/NOAH qualified 
under the tariff ' s terms and conditions and is entitled to the 
tariffed service. Moreover, once NOAH IV accepted FPC ' s standard 
offer contract on September 20, only 10 MW remained to be 
subscribed in accordance with FPC ' s Commission-approved 
subscription limit, both by t he terms of the Commission ' s Rule and 
by the terms of FPC ' s own tariff . Therefore , FPC ' s executions of 
any other standard offer contract for more than 10 MW violated both 
the Rule and FPC ' s tariff . 

Pando; No. Neither the rules nor the t.1riff prohibits 
Florida Power from taking the actions it took. 

ocs tcc : Not in this particular circumstance . 

Staff; No position at this time. 

JSSUE 4: D1d Ark/Noah waive its right to object to Florida Power's 
eva luation process by failing to notify Staff, other respondents to 
the s tandard offer or Florida Power of Ark/Noah ' s position that a 
1 i r s t-in-timc acceptance was required? 

Flor1da Power Corporation: Yes. All res pondents to Florida 
Power's standard offer, including Ark/Noah, were advis ed of the 
e valuation process and the two-week open season for receipt of 
proposals . Ark/Noah fully participated in the evaluation process 
which did not result in a final decision until two months after the 
eF fec tive date of the contract. Moreover, Ark/Noah waited almost 
three months before objecting to Florida Power ' s procedure . In 
s ho rt, Ark/Noa h seeks to chango the rules of the game after it has 
lost the game. 

ARK/NOAH : No . Moreover, ARK/NOAH objects to this issue on the 
g r ound that it is itrelevant. This issue is an attempt by Florida 
Power t o divert attention from its violations of the standard offer 
r u l e a nd its own tariff, rather than accept responsibility for 
cr~ating the problens now before the commission . ARK/NOAH 
pl rfcctly acc epted and established their right to the standard 
o 1!cr contract and at every turn conducted themselves reasonably 
and appropriately. ARK/NOAH were under no duty to protest FPC ' s 
Vlolations until they were afforded a point of entry by the 
Conmi ssion to do s o . 

.fll.ru!A..i.. Yes . Further, the two week open season was 2n 
i ntegral, ins eparable p rt of the offer Florida Power extended . By 
5ub mltting a res ponse to Florida Power ' s offer, each respondent, 
including Ark/Noah accepted all o! its conditions . 
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Q.estec; With regard to Rule 25-17.0832, there can be no 
waiver by individual parties of whatever rights arc granted. The 
question in this docket iq not one of waiver, but concerns the 
nature of the rights given under the rule . 

Stoff; No position at this time. 

ISSUE 5; As of November 19, 1991 , was NOAH IV ' s L"lke County 
Cogenerat~on Project technically viable with respP.ct to fuel 
transportation capability? 

Florida Power Corporation : No. Florida Power did not receive 
s ufficient information during the evaluation process to establish 
the viability of the project's fuel supply. 

ARK/NOAHi Yes. As of November 19, 1991, ample capacity 
remained in FGT ' s Phase III pipeline expansion to serve NOAH IV ' s 
~uel requirements . On June 20 , 1991, the appropriate reservation 
deposit was made on bohalf of ARK to reserve Phase III capacity for 
the NOAH IV project and other ARK projects i n Florida. 

Panda: No position. 

pcstec: No position. 

Stat!: No position at this time. 

ISSUE 6: As o! November 19, 1991, was NOAH IV's Lake County 
Cogeneration Project technically viable with respect to being able 
to develop and bring into commercial operation NOAH IV ' s planned 
thermal host, a !ood-grdde carbon dioxide manufacturing facility? 

florida Power Corporation: No. Florida Power did not receive 
~u!ficicnt information during the evaluation process to establish 
the viability of the project's stea~ host. 

ARK/NOAH; 'los. With more than five years remaining until the 
contractually promised in-service date (i.e., the in-service date 
o! FPC ' s a voided unit), there is no doubt that a "very good" 
cogeneration developer can construct and bring into commercial 
operation a qualifying cogeneration facility including both a gas­
fired combined cycle generating unit and a liquid carbon dioxide 
plant in the time available. Moreover, in proceedings before this 
Conmission only a few months earlier, FPC itself had sought and 
obtained th~ PSC's approval of a negotiated contract with a sjmilar 
design; at that time, FPC recogn~zed that it is readily feasible to 
bu i ld such a cogeneration plant, with a carbon dioxide plant as its 
thermal host, in less than half the time available to NOAH IV. 
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Accordingly, FPC's attempt to disparage NOAH IV' s contract and 
project is inconsistent and plainly contradicted by FPC's 
representations to the Commission only a few months earlier. 

Panda: No position. 

Destec: No position. 

Staff: 

ISSUE 7; As 
Cogeneration 
relative to 
Corporation? 

No position at this time. 

of November 19, 1991, did NOAH IV's Lake County 
project have the highest likelihood of success 
the other proposals received by Florida Power 

florida Power Corporation : No. Of the proposals received, 
Noah was ranked fourth of seven . 

ARK/NOAHi Unknown . Moreover, ARK/NOAH objects to this issue 
on the ground that it is irrelevant . FPC's assessment of 
"likelihood of success" was essentially a subjective exercise that 
could hove been mode more disciplined with obj~ctivc ranking and 
weighing criteria. Based on the data that ARK/NOAH has seen, all 
that can be reasonably said is that several viable QFs responded to 
FPC's standard offer, and that differences in "likelihood of 
success" among the QFs are probably non-quantifiable . 

Pando: No. Panda Kathleen, L.P. had the highest likelihood 
of success and it was on that basis, among others , that Florid~ 
Power awarded the contract to Panda. Other submittals also 
outranked ArY/Noah. 

pcstec : Although Oestec does not totally agree with FPC's 
evaluation of its project, FPC 's evaluation rates Oestec ' s project 
as having a higher likelihood of success than NOAH IV and all other 
projects save one. 

staff ; No position at this time. 

~SSOE B: Should FPC ' s Petition for authority to reject all 
standard offer contracts except that submitted by Panda Kathleen, 
L.P. be granted? 

florida Power Corporation: Yes. Based on its evaluation, 
Florida Power chose the best proposal to fulfill its capacity 
needs. Accepting an additional contract would greatly exceed the 
80 MW limit . 
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ARK/NQAH: No. Please see basic position. 

~A.n.~.A.i. Yes . 

pestec: Yes, tor all contracts under consideration in this 
docket at this time. 

Staff : No position at this time. 

ISSUE 9: Did Panda detrimentally rely on Ark/Noah's failure to 
notify Staff, other respondents to the standard offer or Florida 
Power that a first-in-time acceptance was required and, if so, to 
what degree? 

Florida Power Corporation: Yes. Panda's proposal, along with 
!our others , was not submitted until the last day of the open 
season . Further, Panda has continued with the development of its 
project . Florida I'ower is unable to assess the impact of this 
reliance , but it appears that Panda's rights have been prejudiced. 

ARK/NOAH: No. Moreover, ARK/NOAH objects to this issue on 
the ground that it is irrelevant . As with Issue 4, th i s issue is 
an attempt by Florida Power to divert attention from its violation 
of the standard offer rule and its own tariff, rather than accept 
responsibility for creating the problems before the Commission . 

ARK/NOAH had no communications with Panda or any other 
responding QF. Horeo~cr, in the two days between the time ARK/NOAH 
learned about Florida Power's comparative evaluation approac h and 
the effective date of the tariff, ARK/NOAH had neither the duty nor 
the opportunity to discuss infirmities of Florida Power ' s approach 
with potential responding QF's, even if it had known which QFs were 
going to respond. Further, during these two days, ARK/NOAH had 
neither the duty nor the opportunity to petition the Commission 
about Florida Power's informally announced approach. 

Panda ; Yes. Panda Kathleen has proceeded in good faith 
reliance throughout this process in s ubmitting its proposal, 
executing its contract and proceeding to implement that contract. 
Panda has incurred substantial expenses and otherwise changed its 
position in negotiating contracts to meet its obligations . 

pcstec : No position. 

Stnff : No position at this time . 

determines that ARK and NOAH IV are 
Florida Power Corporation, does that 
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dcc 1s1on h4v~ any bearing on the existing contract between Panda 
Kathleen, L.P. and Florida Power Corporation? If so, what is the 
iopact of that decision on the FPC-Panda Contract? 

florida Power Corporation : Yes. Due to the subscription 
lioi t and the size of the projects, only one contract can be 
a c c epted. If Ark is entitled to t he contract with Florida Power, 
then Panda is automatically disapproved. 

ARlS/NOfJ:li.. Florida Power's execution of the standard offer 
contract submitted by Panda Kathleen violated both Rule 25-
17 .08J2(J) (d) and Florida Power's own tariff. However, in view of 
t he fa c ts (1) that the Comoission expressly determined that Florida 
Power' s avoided un1t for standard offer contract purposes was a 12Q 
MW Combustion Turbine, and (2) that together the NOAH IV project 
( 70 MW) and Panda's project (74.9 MW) would effectively displace 
Florida Power's need for its Commission-determined avoided unit, 
ARK/NOAH IV respectfully suggest that an appropriate res olution of 
th i s situation is for the Commission to require Florida Power to 
e xec ute and perform its obligations under both contracts . 

Ho. Panda has a valid contract whic h cannot be 
post facto dec~sions. 

Dcs tec: No pos~t~on at this time. 

Staft; No posit i on at this time. 

VII. EXHIBIT LIST 

Wi tness I.D. No. 

Ho ney FPC 
AJH-1 

Hone y FPC 
AJH-2 

S ' wicz NOAH IV/ARK 

p escription 

Evaluation of Standard 
Offer Proposals 

10/10/91 letter from 
W;lliam Siderewicz 

Receipt for Standard 
Offer Contract Accepted 
and Delivered by NOAH IV 
to FPC on 09/20/91 

In addition to t he exhibits noted above, ARK/NOAH intend to 
introduce a composite exhibit, Record of pocket No. 891049-EU . In 
re; Ameodm~nt of Cogeneration Rules. 
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Parties ~nd Staff reserve the right to identify additional 
exhibits for the purpose of cross-examination . 

VIII . PRQPOSEP STIPULATIONS 

None at this time . 

IX. PENQING MQTIONS 

NOAH IV/ARK's Motion for Continuance is denied. 

By agreement of the parties, responses to NOAH IV 1 ARK ' s 
pending interrogatories shall be filed no later than Friday, June 
26 , 1992 . 

X. OTHER MATTERS 

The transcript of this proceeding shall be filed no later than 
July 2 , 1992 . 

XI. POST-H£ARING PROCEQURES 

Pursuant to Rule 25-22 . 056 (J) (a) , Florida Administrative Code, 
each party is required to file a post-hearing statement of issues 
a nd positions. You must include in that statement, a summary of 
each position of no more than 50 words, marked with an asterisk . 
I n the absence of the summary statement , the prehearing position on 
tt.at issu will be used in the staff recommendation. The rule als o 
provides that any iosue or position not included in the post­
~earin9 statement is considered waived . If a party ' s position has 
not changed s i nce the prehearing order was issued , the post-hearing 
s tatement can simply restate the prehearing position . 

All poat-hearing memoranda , including findings of fact , 
conclusions of law, statement of issues and positions , and briefs, 
s hall total no more than 50 pages , and shall be filed 
simultaneously, on or before August J , 1992 . Arguments in briefs 
must be identified by issue number . Proposed findings of fact and 
conclusions of law are not required . If proposed findings of fac t 
are submitted, each one must cite to the record , identifyi ng 
transcript page and line . All proposed findings of fact which 
relate to a particular issue shall be grouped together and shall 
i dentify the issue number to which they relate. Each proposed 
finding of fact shall be separately and consecutively numbered . 
Any written statement which is not clearly designated as a proposed 
findinq of fact shall be considered to be legal argument rather 
than a proposed f nding of fact . 
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It is therefore, 

ORDERED by Commissioner Betty Easley, as Prehearing Officer , 
that this Prehearing Order shall govern the conduct of these 
proceedings as set forth above unloss modified by the Commission. 

By ORDER of Commissioner Betty Easley, as Prehearing Officer, 
this . f t I day of Jum , h'l. 

(SEAL ) 

RVE 
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UOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REYIEW 

The Florida Public Service Commission is required by Section 
120.59(4), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes , as 
well as the procedures and time limits that apply . This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought. 

Any party adversely affected by this orjer, which is 
preliminary, procedural or 1ntermediate in nature, may request: 1) 
reconsideration within 10 days pursuant to Rule 25-22 . 038 ( 2), 
Florida Administrative Code, if issued by a Prehearing OfFicer ; 2) 
reconsideration within 15 days pursuant to Rule 25- 22.060, Florida 
Administrative Code, if isuued by the Commission; or J) judicial 
review by the Florida Supremo Court, in the case of an electric , 
gas or telephone utility, or the First District Court of Appeal, in 
the case of a water or wastewater utility. A motion for 
reconsideration shall be filed with the Director, Division of 
Records and Reporting, in the form prescribed by Rule 25-22.060, 
Florida Administrative Code. Judicial review of a preliminary, 
procedural or intermediate ruling or order is available if review 
of the 1 inal action will not provide an adequate remedy . Such 
review may be requested from the appropriate court, as described 
above, pursuant to Rule 9.100, Florida Rules of Appellate 
Procedure. 
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