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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSIONPRIVATE 

	In Re:  Comprehensive review of revenue requirements and rates stabilization plan of SOUTHERN BELL.

                                
	 
	)

)

)

)

)
	DOCKET NO. 920260-TL




	In Re:  Investigation into the integrity of SOUTHERN BELL's repair service activities and reports.

                                
	 
	)

)

)

)

)
	DOCKET NO. 910163-TL



	In Re:  Investigation into SOUTHERN BELL's compliance with Rule 25-4.110(2), F.A.C., Rebates.

                                
	 
	)

)

)

)

)
	DOCKET NO. 910727-TL



	In Re:  Show cause proceeding against SOUTHERN BELL for misbilling customers.

                                
	 
	)

)

)

)
	DOCKET NO. 900960-TL



	In Re:  Request by Broward Board of County Commissioners for extended area service between Ft. Lauderdale, Hollywood, North Dade and Miami.

                                
	 
	)

)

)

)

)

)
	DOCKET NO. 911034-TL

ORDER NO. PSC-94-0059-FOF-TL

ISSUED: January 19, 1994





The following Commissioners participated in the disposition of this matter:


J. TERRY DEASON, Chairman


SUSAN F. CLARK


JULIA L. JOHNSON


LUIS J. LAUREDO


DIANE K. KIESLING


ORDER ON RECONSIDERATION
BY THE COMMISSION:


I.ORDERS NOS. PSC-93-0905-CFO-TL, PSC-93-0978-CFO-TL, 



PSC-93-0979-CFO-TL, PSC-93-1044-CFO-TL, 



PSC-93-1045-CFO-TL AND PSC-93-1046-CFO-TL


Southern Bell seeks reconsideration of these Orders wherein the Prehearing Officer denied Southern Bell's motions for confidential classification for information regarding certain current and former employees in the investigation dockets.  Specifically, Southern Bell sought confidential classification for the identities of employees who stated during their depositions that they had been disciplined by Southern Bell, the names of employees who were disciplined by Southern Bell found in late-filed deposition exhibits, the names of current and former employees who were disciplined by Southern Bell which are contained in the Company's responses to Staff's interrogatories, the identity of current and former employees whose personnel records were produced in response to Staff's production request, the identities of current and former employees who filed grievances after they were disciplined by Southern Bell found in documents produced in response to Staff's production request and the identities of current and former employees identified by the Company as persons who may have knowledge regarding the issues in these dockets found in the Company's response to Staff's interrogatories.


In support of its motions for confidential classification, Southern Bell relied on the exemption from Florida's Public Records Law found in Subsection (f) of Section 364.183(3), Florida Statutes.  Section 364.183(3)(f) exempts from public disclosure  "employee personnel information unrelated to compensation, duties, qualifications or responsibilities."  In ruling on these motions, the Prehearing Officer held that the information is related to the performance of the employees' jobs and, therefore, it is employee personnel information which is related to the employees' duties or responsibilities.  Consequently, it was determined that this information is not "proprietary confidential business information" as defined by the legislature in Section 364.183(3)(f) and, hence, it is information not exempt from public disclosure by that provision.


In its motion for reconsideration of these Orders, the Company argues that it can be inferred from the Open Government Sunset Review Act, Section 119.14, Florida Statutes, that the legislature intended that the Prehearing Officer apply a balancing test which weighs the benefits to be derived from public disclosure against the detriment to the employees as part of its determination of whether, in each instance, the information falls under the language of the exemption found in Section 364.183(3)(f).


The Open Government Sunset Review Act, Section 119.14, Florida Statutes, contains the criteria applied by the legislature in its determination of whether an exemption to Florida's Public Records Law will be created or readopted.  The Open Government Sunset Review Act provides that exemptions may be created or maintained only if they serve an identifiable public purpose and may not be broader than necessary to accomplish that purpose.  Section 119.14(4)(b)(2) of the Open Government Sunset Review Act provides that an identifiable public purpose is when the exemption "protects information of a sensitive personal nature concerning individuals, the release of which information would be defamatory to such individuals or cause unwarranted damage to the good name or reputation of such individuals . . .  ."


The Company contends that while these provisions of the Open Government Sunset Review Act do not provide an exemption to Florida's Public Records Law, these provisions do provide insight into the legislative intent as to the proper application of existing exemptions to Florida's Public Records Law.  Southern Bell contends that "[t]his Commission can only give effect to the legislative intent, and correct the error that inheres in the subject Order[s] by balancing the potentially grave damage to Southern Bell employees against the negligible benefit of publicly disclosing the identities of these employees."


The Prehearing Officer did not err by not applying the balancing test advocated by Southern Bell.  The Prehearing Officer correctly rejected the argument raised by Southern Bell and correctly concluded that the Open Government Sunset Review Act does not inject a requirement which has not been expressed by the legislature in the statute which exempts the information from public disclosure.  It is presumed that the legislature has considered the criteria found in the Open Government Sunset Review Act in its decision to readopt the exemption to Florida's Public Records Law for "employee personnel information unrelated to . . . duties . . . and responsibilities" found in Subsection (f) of Section 364.183(3).  The Open Government Sunset Review Act does not impose a requirement which has not been expressed by the legislature in the statute which exempts the information from public disclosure.


The balancing of interests advocated by Southern Bell has already been made by the legislature in its adoption of Section 364.183(3)(f).  The Prehearing Officer correctly declined Southern Bell's invitation to second guess the legislative directive embodied in Section 364.183(3)(f).  We deny Southern Bell's motion for reconsideration of these Orders.


We note that the Prehearing Officer did not specifically address the argument raised in Southern Bell's motion for reconsideration in each Order.  However, having considered this matter on reconsideration, we find, as to those Orders which are silent on the issue, that the Open Government Sunset Review Act does not impose a requirement which has not been expressed by the legislature in the statute which exempts the information from public disclosure.


II.ORDERS NOS. PSC-93-1390-CFO-TL, PSC-93-1402-CFO-TL, 



PSC-1403-CFO-TL, PSC-1410-CFO-TL AND PSC-1421-CFO-TL


Southern Bell seeks reconsideration of these Orders which deny Southern Bell's motions for confidential classification for information regarding Southern Bell employees in the investigation dockets.  The appealed Orders disposed of motions filed by Southern Bell which sought confidential classification for portions of deposition transcripts wherein the deponent identifies specific Southern Bell employees by name and alleges that these employees may have engaged in improper activity or instances where the question asked by Public Counsel assumes that specific Southern Bell employees may have engaged in improper activity.


In its motions for reconsideration, Southern Bell argues that the Prehearing Officer erred by interpreting the statutory exemption from public disclosure found in Section 364.183(3)(f), in a way that will render it illogical and by interpreting this exemption in a manner which does not give effect to the legislative intent.


Southern Bell's first point on reconsideration has already been considered by the Prehearing Officer in ruling on the underlying motions.  In its motions for confidential classification, Southern Bell contended that if the Prehearing Officer interprets Subsection (f) of Section 364.183(3) to require public disclosure of any employee information that bears a relationship, even of an indirect or tangential nature to an employees's job responsibilities or duties, then there would be literally nothing protected from disclosure.  Southern Bell contended that a "broad reading" of Subsection (f) of Section 364.183(3) would reduce the public disclosure exemption for employee information to the point of nonexistence.  The Company contended that if the legislature had intended for this statute to be read in a way that would make the employee information exemption uniformly unavailable and essentially pointless, then it would simply not have bothered to create the exemption in the first place.  In its motion for reconsideration, Southern Bell contends the Order is illogical because the Order, in effect, interprets the exemption so that any employee personnel related information that has some relationship, no matter how tenuous, to the employee's job would not be exempt from disclosure.  Southern Bell contends that the Prehearing Officer's narrow construction of the exemption found in the Orders covers virtually any activity while on the job.


It is noted that the Prehearing Officer stated in the Orders that exemptions to Florida's Public Records Law would be applied on a case-by-case basis.  The Prehearing Officer stated that the exemption was applied to the information which was the subject of the specific request for confidentiality.  In ruling on each motion, the Prehearing Officer was not expressing an opinion, as Southern Bell suggests, that all activity while on the job is related to performance of the employees' duties or responsibilities.  In this instance, the Prehearing Officer simply has concluded that the identities of employees who allegedly engaged in improper activity in the performance of their jobs is information related to those employees duties or responsibilities.


As its second point on reconsideration, Southern Bell contends that the Prehearing Officer's narrow construction of the exemption ignored the clearly stated legislative intent, found in the Open Government Sunset Review Act, to avoid the disclosure of defamatory information that will cause unwarranted damage to individuals.  Moreover, the Company contends that the resolution of any statutory ambiguity should be done in such a way that will give effect to the clearly stated legislative intent found in the Open Government Sunset Review Act.


Despite Southern Bell's arguments to the contrary, the Prehearing Officer did not find the exemption for "employee personnel information unrelated to duties or compensation" found in Section 364.183(3)(f), Fla. Stat., to be ambiguous.  Furthermore, if the Florida Legislature had intended that exemptions to Florida's Public Records Act were to be interpreted so as to avoid the public disclosure of defamatory statements and the resulting unwarranted damage, it would have written such a requirement in the statutory exemption.


Southern Bell characterizes the information in the depositions as vague, unsupported allegations which may have the effect of defaming innocent employees.  Yet, an allegation that an employee engaged in improper conduct in the performance of his job would not be defamatory if the information is true.  If the legislature had intended that information related to an employee's duties or responsibilities would not be subject to public disclosure without a determination of the truth or falsity of the information, it certainly would have articulated this requirement in the exempting statute.


The legislature has considered the criteria set forth in the Open Government Sunset Review Act in its decision to exempt from disclosure only "employee personnel information unrelated to compensation, duties, qualifications or responsibilities."  Section 364.183(3)(f).  We deny Southern Bell's motion for reconsideration of these Orders.


Finally, Southern Bell seeks reconsideration of that portion of these Orders which deny Southern Bell's motion for confidential classification for portions of the deposition transcripts which disclose information found in Southern Bell's Supplemental Answers to Public Counsel's Third Interrogatories.  In support of its motion for reconsideration, Southern Bell adopts the arguments it raised in its motion for reconsideration of Order No. PSC-93-1046-CFO-TL.  For the reasons discussed in Part I of this Order, we deny Southern Bell's motion for reconsideration.


Therefore, based upon the foregoing, it is


ORDERED by the Florida Public Service Commission that Southern Bell's motion for reconsideration of Orders Nos. PSC-93-0905-CFO-TL, PSC-93-0978-CFO-TL, PSC-93-0979-CFO-TL, PSC-93-1044-CFO-TL, PSC-1045-CFO-TL, PSC-1046-CFO-TL, PSC-93-1390-CFO-TL, PSC-93-1402-CFO-TL, PSC-93-1403-CFO-TL, PSC-93-1410-CFO-TL and PSC-93-1421-CFO-TL is hereby denied.  It is further


ORDERED that these dockets shall remain open.


By ORDER of the Florida Public Service Commission, this 19th day of January, 1994.







STEVE TRIBBLE, Director







Division of Records and Reporting

( S E A L )

JRW

Commissioner Luis J. Lauredo dissents as follows:

I respectfully dissent in this decision.  I believe 119(4)(b)2, Florida Statutes, permits the Commission to protect sensitive information on individuals of a personal nature whose release would be defamatory or damaging to those persons.  My judgement in this case is solely predicated on protecting the privacy, rights, and reputation of individual employees, not to protect Southern Bell as a corporate entity.


NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section 120.59(4), Florida Statutes, to notify parties of any administrative hearing or judicial review of Commission orders that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and time limits that apply.  This notice should not be construed to mean all requests for an administrative hearing or judicial review will be granted or result in the relief sought.


Any party adversely affected by the Commission's final action in this matter may request:  1) reconsideration of the decision by filing a motion for reconsideration with the Director, Division of Records and Reporting within fifteen (15) days of the issuance of this order in the form prescribed by Rule 25-22.060, Florida Administrative Code; or 2) judicial review by the Florida Supreme Court in the case of an electric, gas or telephone utility or the First District Court of Appeal in the case of a water or sewer utility by filing a notice of appeal with the Director, Division of Records and Reporting and filing a copy of the notice of appeal and the filing fee with the appropriate court.  This filing must be completed within thirty (30) days after the issuance of this order, pursuant to Rule 9.110, Florida Rules of Civil Procedure.  The notice of appeal must be in the form specified in Rule 9.900 (a), Florida Rules of Appellate Procedure.

