BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Request for arbitration DOCKET NO. 020919-TP
concerning complaint of AT&T ORDER NO. PSC-03-0525-FOF-TP
Communications of the Southern ISSUED: April 21, 2003
States, LLC, Teleport

Communications Group, Inc., and

TCG South Florida for
enforcement of interconnection
agreements with BellSouth
Telecommunications, Inc.

The following Commissioners participated in the disposition of
this matter:

J. TERRY DEASON

RUDOLPH “RUDY” BRADLEY
CHARLES M. DAVIDSON

ORDER DENYING AT&T’S SECOND MOTION TO STRIKE

BY THE COMMISSION:
BACKGROUND

On August 26, 2002, AT&T of the Southern States, LLC, Teleport
Communications Group, Inc. and TCG of the Carolinas, Inc.
(collectively “AT&T”) filed its Complaint for enforcement of its
Interconnection Agreement against BellSouth Telecommunications,
Inc. (BellSouth). AT&T in its Complaint alleges that BellSouth
breached, and continues to breach, its obligation to charge AT&T
local reciprocal compensation rates for transport and termination
of all “Local Traffic,” including all “LATAwide traffic,” in
accordance with the terms of the parties’ two interconnection
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agreements.' On September 20, 2002, BellSouth filed its response to
AT&T's Complaint.

On November 14, 2002, an issue identification meeting was
held. By Order No. PSC-02-1652-PCO-TP, issued November 26, 2002
(Order Establishing Procedure), the Prehearing Conference has been
scheduled for April 21, 2003, and the Hearing has been scheduled
for May 7, 2003.

On January 27, 2003, BellSouth filed its Motion for Partial
Summary Final Order on Issue 1(a).? On February 19, 2003, AT&T
filed its Response to BellSouth’s Motion for Partial Summary Final
Order on Issue 1l(a) and its Cross Motion for Partial Summary Final
Order on Issue 1 (a).

AT&T also filed a Motion to Strike BellSouth’s “Extrinsic”
Testimony and AT&T Brief Supporting AT&T’'s Motion to Strike
BellSouth’s “Extrinsic” Evidence on February 12, 2003. BellSouth
filed its Response to AT&T’s Motion to Strike on February 24, 2003.
At the April 1, 2003, Agenda Conference, we granted the Motions for
Partial Summary Final Order on Issue 1(a), and denied AT&T's Motion
to Strike.

On March 21, 2003, AT&T filed its Response to BellSouth’s
Opposition to its First Motion to Strike BellSouth’s Extrinsic
Testimony and its Second Motion to Strike Additional BellSouth
Testimony (Motion). On March 28, 2003, BellSouth filed its

'The First Interconnection Agreement approved by this
Commission on June 19, 1997 by Order No. PSC-97-0724-FOF-TP. This
Second Interconnection Agreement approved by this Commission on
December 7, 2001, by Order No. PSC-01-2357-FOF-TP, effective as of
October 1, 2001.

ISSUE 1: (a) Do the terms of the Second Interconnection
Agreement as defined in AT&T’s complaint apply retroactively from
the expiration date of the First Interconnection Agreement as
defined in AT&T’s complaint, June 11, 2000, forward? (b) If the
answer to Issue 1l(a) 1s “yes,” 1s AT&T entitled to apply the
reciprocal compensation rates and terms of the Second
Interconnection Agreement only from July 1, 2001, forward?
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Response to AT&T’s Unauthorized Reply Brief and to AT&T’s Second
Motion to Strike (Response).

This Order addresses AT&T’'s Response to BellSouth Opposition
to its First Motion to Strike BellSouth’s Extrinsic Testimony and
its Second Motion to Strike Additional BellSouth Testimony and
BellSouth’s Response to AT&T’s Unauthorized Reply Brief and to
AT&T’s Second Motion to Strike.

AT&T’S SECOND MOTION TO STRIKE ADDITIONAL BELLSOUTH TESTIMONY

Since we have addressed AT&T’s first Motion to Strike and
BellSouth’s response to the motion at the April 1, 2003, Agenda
Conference, AT&T’s responses to BellSouth previous arguments will
be addressed in the context of its second Motion.

AT&T’s Motion

AT&T argues that BellSouth witness Shiroishi’s rebuttal
testimony again relies on extrinsic testimony to vary the express
terms of the contract where no ambiguity exists. AT&T argues that
witness Shiroishi’s rebuttal testimony is trying to £fill the
evidentiary gap regarding the interrelationship of Sections 5.3.1.1
and 5.3.3. AT&T argues that BellSouth tries to 1limit the
interrelationship of these sections to VOIP traffic, which is an
example of BellSouth trying to use extrinsic evidence to vary the
terms of the contract.

AT&T argues that witness Shiroishi’s rebuttal testimony
contains other improper extrinsic testimony. AT&T states that it
incorporates the legal arguments raised in its first Motion to
Strike into its Second Motion. In its first motion, AT&T basically
argues that under Georgia law extrinsic or parol evidence is
impermissible when the language of the contract is clear and
unambiguous. AT&T contends in its first Motion that the contract
language in dispute is clear and unambiguous. Thus, AT&T argues
that certain portions of witness Shiroishi’s testimony should be
stricken.

In its Response to BellSouth’s first Motion to Strike, AT&T
contends that its motion was not based on a straw man argument.
AT&T asserts that BellSouth is attempting to use extrinsic evidence
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to vary the terms of the contract and that this assertion is not a
"straw man” argument. AT&T asserts that this is readily apparent
from reviewing the express terms of the contract. AT&T cites to
several sections of the Second Agreement to support this position.
Specifically, AT&T cites to Sections 5.3.1.1 and 5.3.3 of
Attachment 3 of the Second Agreement. AT&T contends that in
Section 5.3.1.1 the parties agreed that:

to apply a “LATAwide” local concept, meaning that
trafflc that has traditionally been treated as intral.ATA
toll would now be treated as local for intercarrier
compensation, except for those calls that are originated
and terminated through switched access arrangements as
established by the State Commission or FCC.

AT&T also contends that Section 5.3.3 contains the following
definition for “Switched Access Traffic” to which switched access
rates would apply:

telephone calls requiring local transmission or
switching services for the purpose of the origination or
termination of Intrastate InterLATA and Interstate
InterLATA traffic.

AT&T contends that these sections are interrelated. AT&T asserts
that because of the interrelatedness of these sections the only
logical interpretation of the Second Agreement makes clear that all
traffic “within a LATA” would be transported and terminated as

“Local Traffic,” except for those calls originated or terminated
through switched access arrangements. AT&T argues that the parties
agreed that the language T“switched access arrangements as

established by the state commission or FCC” is limited to “Switched
Access Traffic” which includes only intrastate interLATA and
interstate interLATA traffic as set forth in Section 5.3.3.

Thus, AT&T contends that the rub between the parties regarding
the definition of “Local Traffic,” lies not with AT&T, but with
BellSouth in its attempts to argue that “Switched Access Traffic”
includes traditional intralATA traffic despite the clear words in
Sections 5.3.1.1 and 5.3.3 to the contrary.
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AT&T also argues in its Response that witness Shiroishi’s
testimony clearly attempts to alter, vary, or change the
unambiguous terms of the Second Agreement. AT&T argues that due to
the interrelatedness of the sections which discuss “Local Traffic”
and “Switched Access Traffic,” these sections clearly tie together
what constitutes “Local Traffic” with what constitutes “Switched
Access Traffic.” AT&T asserts that BellSouth can point to no
provisions in the Second Agreement where “switched access
arrangements” are defined to mean traffic which is subject to
BellSouth’s intrastate intralATA tariff rates. AT&T contends that
the express language of section 5.3.3 limits “Switched Access
Traffic” to only interLATA traffic. AT&T claims that BellSouth is
in a serious hole regarding the express terms of the contract and
this is why witness Shiroishi filed her testimony referring to
extrinsic evidence.

Also in its response, AT&T states that BellSouth
mischaracterizes the North Carolina Commission decision on its
motion to strike. AT&T states that in North Carolina, while the
motion was denied, AT&T was granted additional time to conduct
discovery regarding the extrinsic evidence. AT&T also asserts that
the ©North Carolina Commission specifically determined (for
“evidential purposes” only) that various provisions of the contract
were ambiguous before it would admit witness Shiroishi’s
“extrinsic” testimony into the record. AT&T states that the North
Carolina Commission acknowledged the requirement of Georgia law to
determine the ambiguity of the contract language before admitting
the evidence and ruled accordingly. AT&T argues that while it
disagrees with the finding that the contract is ambiguous, an
affirmative finding of ambiguity is required before this Commission
can consider such extrinsic evidence from BellSouth.

BellSouth’s Response

In its Response, BellSouth contends that it is well settled
that reply memoranda are not recognized by Commission rules or by
the Administrative Procedure Act and, therefore, cannot be
considered by this Commission.? BellSouth also contends that AT&T

3See Order No. PSC-00-1777-PCO-TP, issued September 28, 2000,
in Docket No. 980119-TP, In re: Complaint of Supra
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did not seek permission to file its unauthorized reply brief.
BellSouth asserts that AT&T simply filed its brief without regard
to the applicable rules of procedure. BellSouth argues that this
Commission should refuse to consider AT&T’s unauthorized brief.
BellSouth contends that failure to reject the unauthorized filing
will set a dangerous precedent of allowing parties, rather than the
Legislature and this Commission, to establish the rules of practice
and procedure before this Commission.

BellSouth states that even if this Commission decides to
consider AT&T’s unauthorized reply brief, this Commission should
still deny the motion. BellSouth argues that the AT&T brief does
nothing more than present the same arguments that were set forth in
its original brief in support of its motion. Further, BellSouth
argues that AT&T’s unauthorized brief casts aspersions at BellSouth
and attempts to argue the merits of the case while disregarding the
facts and the sworn testimony of AT&T’s own witnesses in the
identical proceeding in North Carclina.

BellSouth argues that AT&T devotes several pages of its brief
to arguing that the contract clearly means what AT&T wants it to
mean so that AT&T can get a multi-million dollar refund of switched
access payments made to BellSouth over the last year and a half.
BellSouth also contends that AT&T 1s seeking to reduce
substantially the payments due to BellSouth on a going forward

Telecommunications and Information Systems, Inc. Against BellSouth

Telecommunications, Inc.; Order No. PSC-00-2233-FOF-TP, issued
November 22, 2000, in Docket No. 990705-TP, In Re: Petition by
ITC"DeltaCom Communications, Inc. d/b/a ITC"DeltaCom For

Arbitration of Certain Unresolved Issues 1in Interconnection
Negotiations Between ITC"DeltaCom and BellSouth Telecommunications,
Inc., (finding that the Uniform and Commission rules do not provide
for a reply to a Response for Motion for Reconsideration); Order
No. PSC-01-1168-TP, issued May 22, 2001, in Docket No. 010098-TP,
In re: Petition by Florida Digital Network, Inc. For Arbitration of
Certain Terms and Conditions of Proposed Interconnection and Resale
Agreement With BellSouth Telecommunications, Inc. Under the
Telecommunications Act of 1996., (refused to address arguments
raised in reply memorandum because reply memoranda are not
contemplated by rules).
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basis for terminating intralATA traffic that AT&T sends BellSouth
over switched access arrangements that AT&T purchases out of
BellSouth’s Florida Switched Access Tariff. BellSouth contends
that the ultimate issue to be decided is whether the parties agreed
to treat that traffic as local for purposes of inter-carrier
compensation. BellSouth asserts that this should not even be an
issue since the interconnection agreement expressly and
specifically states that intralLLATA calls that are carried over
switched access arrangements are not local.

BellSouth contends that AT&T is attempting to side step the
“Local Traffic” provision by arguing that the meaning of the term
at 1issue - switched access arrangements - 1is limited by the
specific definition of a different term - Switched Access Traffic -
in a separate provision of the contract. BellSouth asserts that
AT&T 1is dead wrong in asserting that the parties agreed that the
exclusion 1n a provision addressing solely intralATA traffic
excludes only interLATA traffic from the definition of local
traffic, which is the nonsensical interpretation AT&T is asking
this Commission to adopt.. BellSouth states that it looks forward
with confidence to arguing the merits of the case at :the
appropriate time. ' '

BellSouth contends that the issue is whether, upon determining
that the pertinent contract language is ambiguous, this Commission
should consider extrinsic evidence of 1its meaning. BellSouth
asserts that AT&T agrees that extrinsic evidence is appropriate in
such circumstance, as noted by the 50 pages of AT&T rebuttal

testimony which contains extrinsic evidence. BellSouth contends
that AT&T is incorrect that BellSouth is attempting to wvary the
definition of “Switched Access Traffic.” BellSouth asserts that

the term at issue is not that specifically defined term, but the
term “switched access arrangement” 1in the definition of local
traffic. BellSouth argues that to the extent extrinsic evidence is
appropriate, it 1is to explain the meaning of “switched access
arrangement .”

BellSouth also contends that AT&T mischaracterizes what
transpired in the North Carolina case. BellSouth states that its
assertion that AT&T’s motion to strike was denied in its entirety
is fair because the North Carolina Commission did, in fact, deny
AT&T’s motion in its entirety. BellSouth asserts that the North
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Carolina Commission also ruled that portions of the testimony which
AT&T claimed were extrinsic evidence were not in fact extrinsic,
which AT&T fails to mention in its brief.

BellSouth asserts that, moreover, AT&T leads this Commission
to believe that the North Carolina Commission requested further
oral argument on 1its motion to strike following discovery.
BellSouth contends that this is not accurate. BellSouth states
that the North Carolina Commission denied by written order AT&T’Ss
motion after considering only the motion and BellSouth’s response.
BellSouth continues that AT&T subsequently filed a “renewed”
motion, and specifically asked the Presiding Commissioner to rule
on that motion at the hearing to ensure that AT&T would preserve
its appellate rights with respect to the motion. BellSouth
concludes that again the motion was denied in its entirety.

BellSouth states that since AT&T is basing its Second Motion
on the arguments AT&T raised in its First Motion to Strike,
BellSouth incorporates its arguments in its first response in its
second response. In summary, BellSouth asserts that witness
Shiroishi’s testimony is appropriate. BellSouth contends that it
does not offer Ms. Shiroishi’s testimony to alter or vary the terms
of the agreement, but because it is appropriate for this Commission
to consider extrinsic evidence in the event this Commission finds
the contract ambiguous. BellSouth contends that the parol evidence
rule, as even AT&T acknowledges, does not bar the testimony in that
situation. BellSouth argues that given that the parties must
submit pre-filed testimony before this Commission zrules with
respect to whether the contract term at issue is ambiguous, it
would be in error to strike the testimony. BellSouth concludes
that this Commission should deny AT&T’s Motion to Strike.

Decision

For the reasons stated in the recommendation considered at the
April 1, 2003, Agenda Conference, we find that AT&T’s Second Motion
to Strike should be denied. Both parties agree that if there is
ambiguity in the wording of the contract, then testimony regarding
the parties’ intent is appropriate. Although the parties both
assert that their interpretation of the contract language is clear,
the parties disagree as to whether the plain meaning of the
agreement’s language includes or excludes a certain type of traffic



ORDER NO. PSC-03-0525-FOF-TP
DOCKET NO. 020919-TP
PAGE 9

which utilizes a certain type of arrangement. Specifically, we
find that the meaning of “switched access arrangement” as used in
the “Local Traffic” section is not clear on its face at this time
from simply reading the agreement. Thus, consistent with our
previous vote on AT&T’'s first Motion to Strike considered at the
April 1, 2003, Agenda Conference, we find that at this point in
time there is sufficient ambiguity as to the application or meaning
of this language such that AT&T’s Second Motion to Strike should be
denied.

Further, we find that AT&T’s Response to BellSouth’s Response
is an inappropriate pleading. As noted by BellSouth, in previous
cases where a party has filed a pleading not contemplated by our
rules or the uniform rules, we have not considered the pleading.®
Specifically, in the Supra case, we found that ™. . .neither the
Uniform Rules nor our rules contemplate a reply to a response to a
Motion.” We find that AT&T’'s response is such a pleading. Thus,
we shall not consider the arguments raised in AT&T’s Response to
BellSouth’s Response.

We note that the North Carolina Commission as quoted in AT&T’S

motion states that . . . the relevant contract language 1is
sufficiently ambiguous to permit the introduction of extrinsic
evidence . . .” AT&T Motion at p. 10. Although the North Carolina

Commission’s decision is not binding on this Commissiocn, we find
that it is persuasive. We note that the North Carolina Commission
found too that Georgia law was satisfied by a preliminary finding
for evidentiary purposes that the contract language was
“gufficiently ambiguous” to permit the introduction of the
extrinsic evidence.

We further note that, if after receiving all the evidence, we
conclude that the language is, in fact, clear and unambiguous, then
we need not consider any “extrinsic” testimony. The inclusion of
this testimony will not prejudice either party since we can clearly
differentiate what testimony we can and cannot consider when
rendering our final determination. Therefore, we find it

‘Order No. PSC-00-1777-PCO-TP (Supra case); Order No. PSC-00-
2233-FOF-TP (ITC"DeltaCom case); Order No. PSC-01-1168-TP, (Florida
Digital Network, Inc. case).
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appropriate to deny AT&T’s Motion to Strike Additional BellSouth
Extrinsic Testimony.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that AT&T of
the Southern States, LLC, Teleport Communications Group, Inc. and
TCG of the Carolinas, Inc.’s Motion to Strike Additional BellSouth
Extrinsic Testimony is hereby denied. It is further

ORDERED that this docket shall remain open.

By ORDER of the Florida Public Service Commission this 21st

day of April, 2003.
»/ ///'
I Py,
/i

T 1
BLANCA S. BAYO, Directog
Division of the Commission Clerk
and Administrative Services

( S EAL)

PAC

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.569(1), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.
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Any party adversely affected by the Commission’s final action
in this matter may request: 1) reconsideration of the decision by
filing a motion for reconsideration with the Director, Division of
the Commission Clerk and Administrative Services, 2540 Shumard Oak
Boulevard, Tallahassee, Florida 32399-0850, within fifteen (15)
days of the issuance of this order in the form prescribed by Rule
25-22.060, Florida Administrative Code; or 2) judicial review by
the Florida Supreme Court in the case of an electric, gas or
telephone utility or the First District Court of Appeal in the case
of a water and/or wastewater utility by filing a notice of appeal
with the Director, Division of the Commission Clerk and
Administrative Services and filing a copy of the notice of appeal
and the filing fee with the appropriate court. This filing must be
completed within thirty (30) days after the issuance of this order,
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The
notice of appeal must be in the form specified in Rule 9.900(a),
Florida Rules of Appellate Procedure.



