
BEFORE THE-FLORIDA PUBLIC SERVICE COMMISSION 

In re: Complaint of Florida 
Competitive Carriers Association 
against BellSouth 
Telecommunications, Inc. 
regarding BellSouth's practice 
of refusing to provide 
FastAccess Internet Service to 
customers who receive voice 
service from a competitive voice 
provider, and request for 
expedited relief. 

DOCKET NO. 020507-TL 
ORDER NO. PSC-03-0611-AS-TL 
ISSUED: May 19, 2003 

The following Commissioners participated in the disposition of 
this matter: 

LILA A .  JABER, Chairman 
J. TERRY DEASON 
BRAULIO L. BAEZ 

RUDOLPH "RUDY" BRADLEY 
CHARLES M. DPVIDSON 

ORDER APPROVING DISCOVERY SETTLEMENT AGREEMENT 

BY THE COMMISSION: 

I. BACKGROUND 

On June 12, 2002, the Flor ida  Competitive Carriers Association 
(FCCA) filed a Complaint against BellSouth Telecommunications, Inc. 
(BellSouth) and a Request for Expedited Relief seeking relief from 
BellSouth's practice of refusing to provide its FastAccess service 
to customers who receive voice service from an Alternative Local 
Exchange Carrier (ALEC) . 

On July 3, 2002, BellSouth filed a Motion to Dismiss FCCA's 
Complaint and an Opposition to Request for Expedited Relief. On 
July 9, 2002, FCCA filed its Response in Opposition to BellSouth's 
Motion to Dismiss and filed a Motion for Summary Final Order. By 
Order No. PSC-02-0935-PCO-TL, issuedJuly12, 2002, the request for 
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expedited relief was denied. By Order No. PSC-02-1464-FOF-TLt 
issued October 23, 2002, we denied BeIi-South’s Motion to Dismiss 
and FCCA’s Motion for Summary Final Order without prejudice. 

By Order No. PSC-02-1537-PCO-TL, issued November 12, 2002, the 
Prehearing Officer issued the Order Establishing Procedure which 
excluded BellSouth’s proposed Issue 7 from this proceeding. On 
November 22, 2002, the Prehearing Officer provided clarification 
regarding the reasons for excluding BellSouth’s proposed Issue 7 
and reaffirmed the decision to exclude proposed Issue 7, in Order 
No. PSC-02-1618-PCO-TL (Clarification Order). 

On December 2, 2002, BellSouth filed its Motion f o r  
Reconsideration and/or Modification of Order No. PSC-02-1618-PCO-TL 
to the Full Commission, or in the Alternative, Motion to Convert to 
a Generic Proceeding. On December 9, 2002, FCCA and ITC*DeltaCom 
Communications, Inc. (DeltaCom) filed their Joint Response to 
BellSouth‘s Motion. DeltaCom was granted intervention by Order No. 
PSC-02-1515-PCO-TL, issued November 5, 2002. By Order  No. PSC-03- 
0014-FOF-TL, issued January 3, 2003, BellSouth’s Motion for 
Reconsideration and/or Modification of Order No. PSC-02-1618-PCO-TL 
to the Full Commission, or in t h e  Alternative, Motion to Convert to 
a Generic Proceeding was denied. On January 6 ,  2003, the 
Prehearing Conference was held and Order No. PSC-03-0152-PHO-TL, 
the Prehearing Order, was issued January 29, 2003. 

On December 17, 2002, BellSouth filed its Emergency Motion to 
Compel against FCCA. On December 26, 2002, FCCA filed its Response 
to BellSouth’s Motion to Compel and its Motion for Protective 
Order. By Order No. PSC-03-0084-PCO-TL, issued January 10, 2003, 
the Motion to Compel was granted, in part, and denied, in p a r t .  
The Motion f o r  Protective Order was denied. Thereafter, on January 
17, 2003, FCCA filed a Motion for Reconsideration of Order No. PSC- 
03-0084-PCO-TL and Request f o r  Oral Argument. On January 22, 2003, 
BellSouth filed its Response in Opposition to the Motion f o r  
Reconsideration. 

In addition, on January 22, 2003, BellSouth filed a Motion f o r  
Continuance. On January 23, 2003, FCCA filed its Response to 
BellSouth’s Motion for Continuance. By Order No. PSC-03-0129-PCO- 
TL, issued January 23, 2003, the hearing was continued. By Order 
No. PSC-03-0177-PCO-TL, issued February 5, 2003, the hearing was 



ORDER NO. PSC-03-061l-AS-TL 
DOCKET NO. 020507-TL 
PAGE 3 

rescheduled to April 16, 2003. By Order No. PSC-03-0201-PCO-TL, 
issued February 11, 2003, t he  hearing-. was again rescheduled to 
April 22, 2003. 

On January 17, 2003, BellSouth filed its Second Emergency 
Motion to Compel against FCCA. On January 24, 2003, FCCA filed its 
Response to BellSouth’s Second Motion to Compel. By Order No. PSC- 
03-0180-PCO-TL, issued February 6 ,  2003, the Prehearing Officer 
granted in part  and denied in par t  BellSouth‘s Second Motion to 
Compel. 

On February 13, 2003, FCCA filed its Request f o r  Official 
Recognition of several cases in regards to the  pending Motion f o r  
Reconsideration. Then FCCA filed i ts  Motion f o r  Reconsideration of 
a Portion of‘order No. PSC-03-0180-PCO-TL (Second Reconsideration 
Motion). On February 24, 2003, BellSouth filed its Response to 
FCCA’s Second Reconsideration Motion. 

On April 2, 2003, FCCA and BellSouth filed a Joint Motion f o r  
Approval of Settlement Agreement and a Joint Motion for 
Continuance. The Motion for  Continuance was addressed by Order No. 
PSC-03-0476-PCO-TL, issued April 9, 2003, whereby the hearing in 
this matter was rescheduled to August 6, 2003, along with the 
rescheduling of other key activities dates. 

This Order addresses the  Parties’ Joint Motion fo r  Approval of 
Settlement Agreement. Included as part of the Settlement 
Agreement, FCCA acknowledges that with the approval of the 
Settlement Agreement that there would be no need for us to r u l e  on 
FCCA’s Motion for Reconsideration of Order No. PSC-03-0084-PCO-TL, 
Motion f o r  Reconsideration of a Portion of O r d e r  No. PSC-03-0180- 
PCO-TL, Request for Oral Argument , and BellSouth’s Responses to 
FCCA’s Motions. Therefore, this Order also addresses the 
outstanding reconsideration motions. 

We are vested with jurisdiction pursuant to Section 364.01, 
Florida Statutes. 

b 
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11. DISCOVERY SETTLEMENT AGREEMENT 

As noted in t he  Background, on April 2, 2003, the Parties, 
BellSouth and FCCA, filed a Joint Motion for Approval of Settlement 
Agreement. The Settlement Agreement addresses the outstanding 
discovery dispute between the Parties. 

Specifically, BellSouth served discovery on FCCA that FCCA 
objected to and was the subject of numerous motions and Orders. By 
Order No. PSC-03-0084-PCO-TL, issued January 10, 2003, BellSouth's 
Motion to Compel FCCA to respond to its discovery requests was 
granted, in part, and denied, in part. Thereafter, on January 17, 
2003, FCCA filed a Motion for Reconsideration of Order No. PSC-03- 
0084-PCO-TL and Request fo r  O r a l  Argument. On January 22, 2003, 
BellSouth filed its Response in Opposition to the Motion f o r  
Reconsideration. By Order No. PSC- 03-0180-PCO-TL, issued February 
6, 2003, BellSouth's Second Motion to Compel FCCA to respond to 
its discovery requests was also granted in part and denied in part. 
FCCA filed its Motion for Reconsideration of a Portion of Order No. 
PSC-03-0180-PCO-TL (Second Reconsideration Motion). On February 
24, 2003, BellSouth filed its Response to FCCA's Second 
Reconsideration Motion. 

As noted above, BellSouth, FCCA, and several members of the 
FCCA' filed a motion f o r  approval of the Settlement Agreement 
entered into by them. In support of the motion, the Parties state 
that t h e  Settlement Agreement will resolve the pending discovery 
between the FCCA and BellSouth, as noted above, and permit this 
case to move forward to hearing on t he  substantive issues. The 
Parties also ask that we take the necessary action to continue the 
hearing currently scheduled f o r  A p r i l  22, 2003, and reschedule t h e  
case for hearing in accordance with the parameters of the 
Settlement Agreement, to the extent possible. 

%T&T Communications of the Southern States, LLC (ATSrT); MCI 
WorldCom Communications, Inc. and MCImetro Access Transmission 
Services, LLP (collectively, WorldCom) ; ITC*DeltaCom 
Communications, Inc. (1TC"DeltaCom); Access Intergrated Networks, 
Inc. (AIN) . 

b 

2 W e  note that the hearing was continued to August 6, 2003, by 
Order No. PSC-03-0476-PCO-TL, issued April 9, 2003. 
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A. Settlement Aqreement 

The Settlement Agreement is attached to this Order as 
Attachment 'A" and incorporated by reference. The salient points 
of the Settlement Agreement are summarized below: 

1. AT&T, WorldCom, and AIN shall be substituted f o r  the FCCA 
as the Complainants in this docket. 

2 .  The status of ITC*DeltaCom which was granted intervention 
shall not be affected by the Settlement Agreement. 

3, Upon the approval of the Settlement Agreement, the FCCA 
will withdraw as a par ty  from the docket. Therefore, there will be 
no need for this Commission to rule on the FCCA's Motions f o r  
Reconsideration of Orders Nos. PSC-03-0084-PCO-TL and PSC-03-0180- 
PCO-TL. Further, none of the FCCA association members, except 
those members substituting for the FCCA as the Complainants, are 
required to respond to the outstanding discovery. 

4. All prefiled testimony (direct and rebuttal), prehearing 
positions and discovery responses (including interrogatories, 
production requests, and depositions) will be adopted by the 
appropriate substituting party(ies) and shall be available for use 
in this case, subject to appropriate objection at the time of 
hearing. 

5. AT&T, WorldCom, and A I N  shall respond to the outstanding 
discovery as s e t  forth in Order Nos. PSC-03-0084-PCO-TL and PSC-03- 
0180-TL, as if such requests were addressed individually to AT&T, 
WorldCom, and AIN, within fourteen (14) calendar days of a 
Commission order approving this Settlement Agreement. BellSouth 
will have seven (7) calendar days to review the responses. If 
necessary, the Parties shall have an additional three (3) calendar 
days to confer regarding the responses. 

6. The Protective Agreement between the FCCA and BellSouth, 
executed on November 26, 2002,  shall continue to govern the 
handling of all previously supplied confidential information. 
AT&T, WorldCom, A I N ,  and, BellSouth shall promptly execute 
Protective Agreements containing the same terms and conditions as  
the Protective Agreement between the FCCA and BellSouth. BellSouth 
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shall authorize the FCCA to provide previously produced 
confidential information to AT&T, WorldCom, and AIN following the 
execution of the Protective Agreement, or shall provide such 
information itself. 

In Paragraph 7 of the Settlement Agreement, the Parties 
basically request that the hearing be set no later than June 20, 
2003. As noted in Order No. PSC-03-0476-PCO-TL, due to the 
restrictions of our calendar, this request was not accommodated. 
In Paragraph 6 of the Settlement Agreement, the Parties reserve 
their rights to make or take positions different than the 
Settlement Agreement in this case or future proceedings. Further, 
the Parties s t a t e  that the Settlement Agreement shall not be read 
as a an admission by any Party and shall have no precedential 
significance in any other proceedings. In Paragraph 9 of the 
Settlement Agreement, the parties state that if we do not accept 
the Settlement Agreement in its entity, it shall be null and void. 

B. Decision 

We find that t h e  Settlement Agreement is a fair resolution of 
the outstanding discovery disputes between the Parties. Further, 
we agree that with the approval of the Settlement Agreement and the 
FCCA's withdrawal as a party, both of FCCA's motions for 
reconsideration of the discovery orders are moot. 

However, we note that the Settlement Agreement contains a 
provision that states "[i]f the Commission does not accept the 
Settlement Agreement in its entirety, it shall be null and void." 
However, since the settlement Agreement frames its discussion 
regarding the rescheduling of the hearing date as a "request", we 
conclude that the Parties did not intend f o r  the Settlement 
Agreement to be voided in its entity if the hearing schedule could 
not accommodate a hearing before the June 30, 2003, date. Further, 
by letter dated April 14, 2003, the Parties indicated that they 
recognize that they have no control over our calender. Rather, the 
Parties stated that it was their intent simply to have the hearing 
scheduled as soon as possible. The Parties affirmed that the 
scheduling of the hearing to August 6, 2003, would not render the 
Settlement Agreement void, if a l l  other parts of the Agreement are 
approved in their entirety. 
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We note that the AT&T, WorldCom, and ALN will be adopting the 
testimony previously filed on behalf of the FCCA. Since the 
Prehearing has already been held in this matter, we suggest that 
AT&T, WorldCom and AIN f i l e  an amended witness list indicating 
which company will sponsor each of the witnesses. Further, we 
advise AT&T, WorldCom, and AIN, to indicate in that pleading the 
order that the companies will be presenting those witnesses. 

For the foregoing reasons, we approve the Parties‘ Joint 
Motion for Approval of Settlement Agreement. 

Based on the foregoing, it is 

ORDERED by t h e  Florida Public Service Commission that the 
Joint Motion for Approval of Settlement Agreement and the 
Settlement Agreement , attached as Attachment “A” hereto, and 
incorporated by reference, filed by BellSouth Telecommunications, 
Inc., the Florida Competitive Carriers Association, AT&T 
Communications of the Southern States, LLC, MCI WorldCom 
Communications, Inc. and MCImetro Access Transmission Services, LLP 
(collectively, WorldCom), ITC*DeltaCom Communications, Inc., and 
Access Intergrated Networks, Inc. (AIN), is hereby approved except 
in regards to the scheduling of the hearing date as set forth in 
the body of this Order. It is further 

ORDERED that the Florida Competitive Carriers Association 
request to withdraw as a party in this docket is hereby approved. 
It is further 

ORDERED that the Florida Competitive Carrier Association’s 
Motion for Reconsideration of Order No. PSC-03-0084-PCO-TLf Motion 
for Reconsideration of a Portion of Order No. PSC-O3-0180-PCO-TL, 
Request for Oral Argument, and BellSouth Telecommunications Inc.’s 
Responses to FCCA‘s Motions are hereby rendered moot. It is 
further 

ORDERED that the docket shall remain open pending further 
proceedings. 

c 
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By ORDER of the Florida Public Service . -  Commission this 19th 
day of May, 2003. 

BLANCA S. BAY6, Director 
Division of the Commission Clerk 
and Administrative Services 

By: 
1 

Kay Flynn:' Chi& 
Bureau of Records and Hearing 
Services 

( S E A L )  

PAC 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120.569 (1) , Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean a l l  requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought. 

Any par ty  adversely affected by the  Commission's final action 
in this matter may request: el)  reconsideration of the decision by 
filing a motion f o r  reconsideration with the Director, Division of 
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the Commission Clerk and Administrative -Services, 2540 Shumard Oak 
Boulevard, Tallahassee, Florida 32399-0850, within fifteen (15) 
days of the issuance of this order in the form prescribed by Rule 
25-22.060, Flor ida  Administrative Code; or 2) judicial review by 
the  Florida Supreme Court in the case of an electric, gas or 
telephone utility or t he  First District Court of Appeal in the  case 
of a water and/or wastewater utility by filing a notice of appeal 
w i t h  the Director, Division of the Commission Clerk and 
Administrative Services and filing a copy of the notice of appeal 
and the filing fee with the appropriate court. This filing must be 
completed within thirty (30) days after t h e  issuance of this order ,  
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The 
notice of appeal must be in the form specified in Rule 9 . 9 0 0 ( a ) ,  
Florida Rules of Appellate Procedure. 
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ATTACHMENT A 

SE’II’LEMENT AGREEMENT 
A 

This Seniement Agrcerncnt is made and entered into this $day of April, 2003 by and 
between the Florida Competitive Caniers Association (FCCA), AT&” Communications of the 
Southern States, LLC (ATRrT), MCI WorldCom Communications, hc. and MCImetro Access 
Transmission Services LLP (collectively, WorldCom), ITCfiDeltaCom Communications, hc., 
Access Integrated Networks, Inc. (g and BellSouth Telecommunications, Inc. (BellSouth) 
(collectively, the Parties). 

WHEREAS, the FCCA has filed a Complaint against BellSouth, denominated Docket 
No. 020507-TLY in which it seeks a ruling that BellSouth be required to cease its practice of 
rehsing to provide its FastAccess service to retail customers who choose a provider other than 
BellSouth for voice service; 

WHEREAS, BellSouth has contested the substance of the FCCA’s Complaint; 

WHEREAS, BellSouth has propounded discovery to the FCCA and the FCCA has 
objected to such discovery thus givicg rise to a dispute over the discovery; 

WKEXEAS, the BellSouth and the FCCA wish to amicably resolve this discovery 
dispute and avoid the time and expense of further litigation regarding the outstanding discovery 
issues ; 

NOW, THEREFORE, in consideration of the foregoing, said Parties do mutually agree 
as follows: 

1. AT&T, WorldCom and ,qzN shall be substituted for the FCCA as the 
Complainants in this docket. 

2. The status of JTC*DeltaCom, whose petition to intervene was granted in Order 
No. PSC-02-1515-PCO-TL on November 5,2002, shall not be affected by this Agreement. 

3. Upon approval of this Settlement Agreement, the FCCA shall withdraw as a party 
fiom this docket. Thus, there will be no need for the Commission to rule on the FCCA’s 
Motions for Reconsideration of Order Nos. PSC-03-0084-PCO-TL and PSC-03-1 ~O-PCO-TL, 
filed on January 17, 2003 and February 27, 2003, and each FCCA association member is not 
required to respond to the outstanding discovery. 

4. All prefiled testimony (direct and rebuttal), prehearing positions and discovery 
responses (including interrogatories, production requests, and depositions) shall be adopted by 
the appropriate substituting party(ies) and shall be available for use in this case, subject to 
appropriate objection at the time of hearing. 

5 .  AT&T, WorldCom and AIN shh respond to the outstanding discovery as set 
forth in Order Nos. PSC-03-0084-PCO-TL and PSC-03-01 8O-PCO-TL, as if such requests were 

1 Exhibit A 
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ATTACHMENT A 

addressed individualfy to AT&T, WorldCom and AM, within fourteen (14) calendar days of a 
Commission order approving this Settlement Agreement. BeUSouth will have seven (7) calendar 
days to review the responses. if necessary, the Parties shall have an additional three (3) calendar 
days to confer regardbg the responses. 

6. The Protective Agreement between the FCCA and BellSouth, executed on 
November 26,2002, shall continue to govern the handling of all previously supplied cofidential 
infirmation. AT&T, WorldCom, AIN and BellSouth shall promptly execute Protective 
Agreements containing the same t e n s  and conditions as the Protective Agreement between the 
FCCA and BellSouth- BelISouth shall authorize the FCCA to provide previously produced 
coafidential information to AT&T, WorldCom, and AlN following the execution of the 
Protective Agreements or shall provide such information itself. 

7. The Parties request that the hearing in this matter be held w i t h  28 days of 
receipt of the outstanding discovery responses referred to in paragraph 5 .  If any additional time 
is needed for resolution of discovery matters, the Parties request that the hearing in this matter be 
held within 21 days after resolution of such discovery issues, but no later than June 30,2003, 

8. The Parties agree that they waive QO arguments or rights by virtue of entering into 
this Serttlement Agreement. The Parties reserve the right to take any position or make any 
argument in this docket on these matters if this Settlement Agreement is not accepted by the 
Commission in its entirety. The Parties further reserve the right to take any position and make 
any argument in my future dockets. This Settlement Agreement shall not be read as an 
admission by any Party and shall have no precedential significance in any other proceeding. 

9. The Parties will present this Settlement Agreement to the Co"ission for 
approval as quickly as possible. If the Commission does not accept the Settlement Agreement in 
its entirety, it shall be null and void. 

nA 
DATED this day of April, 2003. 

ASSOCUTION 

By: 
Joseph A. McGlothlin 
Vicki Gordon Kaufman 
McWhirter, Reeves, McGlotblin, Davidson, 
Decker, Kaufinm & Amold, P.A. 
1 17 South Gadsden Street 
Tallahassee, FIorida 32301 

b 

2 
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MCI WORLDCOM COMM1TNICATIONS, INC. and 
MCIMETRO ACCESS " S M I S S I O N  SERVICES, LLP 

Hopping Green S m  & Smith, P.A. 
123 South Cahoun Street 
Tallahassee, Florida 323 14 

Donna Canzano McNulty 
MCI WorldCom Comunkations,  Inc. 
1203 Governors Square Boulevard, Suite 20 1 
Tallahassee, Florida 3230 1 

AT&T COMMUN3[CATIONS OF THE SOUTHERN STATES, LLC 

By: E. 'r;tk/ 
Tracy Hat& 
Messer, Capareuo & Self 
215 South Monroe Street, Suite 701 
Tallabassee, Florida 32302 

Virginia C. Tate 
AT&T Communications of the Southem States, LLC 
1200 Peachtree Street, NE, Suite 8 100 
Atlanta, Georgia 30309 

2.. . 

1TC"DELTACOM CPMMUNICATIONS, INC. 

Messer, Caparello & Self, P.A. 
Post Office Box I876 
Tallahassee, Florida 32302-1 876 

ATTACHMENT A 

Nanette S. Edwards 
JTC*DeltaCom Comunicat ions, Inc. 
4092 South Memorial Parkway 
Huntsville, Alabama 35802-4343 

k 

3 
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ACCESS INTEGRATED mTWORKS, INC. 

Mclk’hkter, Reeves, McGlothih, Davidson, 
Decker, K a u h  Jk Arnold, P.A. 
1 17 South Gadsden Street 
Tallahassee, Florida 3230 1 

BELLSOUTH TELECOMMUNICATIONS, INC. 

By: 
Nancy B. White 
Bell S out h Teleco rnrnUnic a t io ns, I nc . 
150 South Monroe Street, Suite 400 
Tallahassee, Florida 32301 

ATTACHMENT A 

Meredith Mays 
BellSouth Telecommunications, Inc. 
675 West Peachtree Street, Suite 4300 
Atlanta, Georgia 30375 

C 

4 
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ATTACHMENT A 
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