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NOTICE OF PROPOSED AGENCY ACTION 
ORDER DENYING BELLSOUTR’S MOTION TO MODIFY 

ORDER NO. PSC-03-0529-PAA-TP AND IMPLEMENTING PENALTY STRUCTURE FOR 
WHOLESALE MEASUREMENT B-10 

BY THE COMMISSION: 

NOTICE is hereby given by the Florida Public Service Commission that the action 
discussed herein is preliminary in nature and will become final unless a person whose interests 
are substantially affected files a petition for a formal procecding, pursuant to Rule 25-22.029, 
Florida Administrative Code. 

I. Backmound 

In Docket No. 00012lA-TP, by Order No. PSC-03-0529-PAA-TP, issued April 22,2003, 
we agreed that BellSouth’s 3-10 Percent Billing Errors Corrected in X Days wholesale 
performance measurement should be included in its Self-Effectuating Enforcement Mechanism 
(SEEM) Tier 1 and Tier 2 plans. The Order, however, deferred implementation of the B-10 
penalty until the conclusion of ow proceeding on the SEEM plan remedy structure or 120 days 
from the date of the issuance of the Order, whichever comes first, Order No. PSC-03-0529- 
PAA-TP at page 33. 

This Order addresses BellSouth’s November 7,2003, Motion to Modify Order, wherein it 
asks for deletion of the 120-day implementation deadline of Order No. PSC-03-0529-PAA-TP. 
In its Motion, BellSouth requests that this Cornmission delete the 120-day requirement and defer 
the penalty implementation until the conclusion of the remedy structure proceeding. The parties 
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requested additional time to negotiate a settlement regarding the B-10 penalty. The parties have 
been unable to resolve the matter to date, thus, it is appropriate to move forward. 

8. 
11. Jurisdiction 

We are vested with jurisdiction over this matter pursuant to Sections 364.01(3) and 
(4)(g), Florida Statutes. Pursuant to Section 364.01 (3 ) ,  Florida Statutes, the Florida legislature 
has found that regulatory oversight is necessary for the development of fair and effective 
competition in the telecommunications industry. To that end, Section 364.01 (4) (g), Florida 
Statutes, provides, in part, that we shall exercise our exclusive jurisdiction in order to ensure that 
all providers of telecommunications service are treated fairly by preventing anticompetitive 
behavior. In addition, pursuant to Section 364.161 (4), Florida Statutes, LECs are required to 
provide UNEs, services for resale, requested repairs, and necessary support services in a timely 
manner. We are required to maintain a file of all complaints made by CLECs against the LECs 
regarding timeliness and adequacy of service. Furthermore, it is noted that the FCC has 
encouraged the states to implement performance metrics and oversight for purposes of evaluating 
the status of competition under the Telecommunications Act of 1996. 

111. Motion 

A. BellSouth’s Motion 

On November 7, 2003, BellSouth filed a Motion to Modify Order No. PSC-03-0529- 
PAA-TP requesting that this Commission delete the I 20-day requirement for implementation of 
a penalty for measurement B-10 and defer the implementation until conclusion of our staffs 
proceeding on modifications to the remedy structure of BellSouth’s SEEM plan. BellSouth 
believes the current SEEM fee schedule for billing is inappropriate for the B-10 measurement. 
BellSouth hrther contends that it is not possible to implement an appropriate penalty for the B- 
10 measurement until the determination of a new fee schedule dictates the amount of the 
applicable penalty. 

B. CLEC Coalition Response 

On November 20, 2003, the CLEC Coalition filed its Opposition to BellSouth’s Motion. 
The Coalition contends that BellSouth’s Motion should be denied for three reasons: 1) the 
Motion is untimely; 2) there is no support for BellSouth’s Motion, in that the current fee 
schedule designates the remedy amount for billing submeasures and implementation of the new 
metric is not dependent on the proceedings established to incorporate a “severity component” 
with the remedy plan; and 3) BellSouth’s long term inability to meet an acceptable time frame 
for completing billing disputes needs to be remedied without hrther delay. 
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C. Decision 

We,-agree with the CLECs that the motion is untimely. BellSouth could have raised any 
substantive arguments within the prescribed times for opposing a PAA or appealing a final order. 
The Order specifically stated that a penalty should be implemented either 120 days from the 
issuance of the Order or the conclusion of adding the severity component to the remedy plan, 
whichever came first. The Order was released on April 22, 2003, thus the 120 day requirement 
was reached August 2003. We believe that BellSouth was aware of arguments raised in its 
Motion prior to the expiration of the protest period; circumstances have not changed. 

We disagree with the substantive arguments in BellSouth’s Motion. The severity 
component of the SEEM Plan is not necessary to establish a penalty amount for the E-10 
measurement as BellSouth contends. There is a fee schedule currently in existence which can be 
used to establish an appropriate penalty for B-10. We find that there is no special linkage 
between B-10 arid the proceeding to incorporate a severity component of SEEM. While the 
seventy component will overlay the current fee schedule, it will not eliminate it. 

Finally, we find that BellSouth’s historical performance in this area necessitates 
implementation of a penalty sooner rather than later. A review conducted by our staff in 2002 
revealed that BellSouth was taking thee months to process resale and UNE billing disputes. 
Now that a metric has been put in place, performance has improved. However, it is our opinion 
that a penalty should be paid to a CLEC if BellSouth fails to meet the standard for the metsic--- 
processing 90 percent of CLEC billing disputes within 45 business days. We find that there is no 
justification for delaying implementation of such a penalty any Ionger than has already occurred. 

Based on the foregoing, we find that BellSouth’s Motion to Modify Order No. PSC-03- 
0529-PAA-TP to defer implementation of penalty provisions for performance measurement B-IO 
Percent Billing Errors Corrected in X days until the conclusion of the proceeding on the remedy 
structure o f  Bellsouth’s SEEM plan shall be denied. 

IV. B-10 MEASURE AMOUNT 

A. BellSouth Telecommunications 

On December 4, 2003, BellSouth filed a memorandum providing its analysis of CLEC 
wholesale bill disputes and adjustments covering a thee-month period (June through August 
2003). BellSouth used this analysis to propose a penalty amount for measurement B-10. 
BellSouth’s analysis showed that a large number of the billing disputes involved a low monetary 
value. Seventy percent of the billing disputes resolved had disputed amounts of $20 or less. 
BellSouth further contended that one-third of the billing adjustment requests resulted in no 
billing error. Based on its analysis, BellSouth recommended that the SEEM penalties for Tier 1 
and Tier 2 to be $20 and $30, respectively. 
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B. CLEC Coalition 

On January 12,2004, the CLEC Coalition filed its response to BellSouth’s memorandum. 
The Coalition disagreed with BellSouth’s analysis and further claimed that the value of the 
billing disputes was not accurate. The Coalition contends that BellSouth’s analysis of billing 
disputes and adjustments did not cover a sufficient period of time. The Coalition claimed that a 
thorough analysis would encompass nine months, at a minimum. Additionally, the Coalition 
believed that a further review of the billing adjustments was necessary and recommended that a 
reconciliation meeting be scheduled for all interested parties to discuss the proposed 
measurement B-10 penalty fee. 

C. Decision 

BellSouth began capturing billing dispute data for measurement B-10 in May 2002. The 
E-10 measurement intent is to ensure that BellSouth responds in a timely manner to CLEC 
billing disputes. Prior to implementation of the metric, a Commission audit conducted in 2002 
revealed that BellSouth was taking an average of three months to respond to CLEC disputes, 

In Order No. PSC-03-0529-PAA-TP, issued April 22, 2003, we ordered measurement 
B-10 to be jncluded in BellSouth’s SEEM plan. We furtner ordered a benchmark of 90 percent 
for all CLEC billing disputes to be completed within 45 business days. In other words, 
BellSouth’s failure to respond to 90 percent of the CLEC’s submitted disputes within 45 business 
days would result in a penalty. 

Our staffs examination of BellSouth’s 2003 B-10 data shows improvement ftom 2002 
performance. However, we find that it is still necessary to implement a penalty for measurement 
B-10 to ensure that BellSouth continues to improve timely processing of CLEC billing disputes. 

In response to BellSouth’s Motion and the CLEC Coalition’s Opposition to the Motion, 
we requested that BellSouth conduct an analysis of CLEC wholesale bill adjustment requests and 
propose a penalty to be applied to measurement B-10. BellSouth recommended the fee amounts 
for Tier 1 and Tier 2 be $20 and $30, respectively. The CLEC Coalition disagreed with 
BellSouth’s analysis and claimed that the value of the billing disputes was not accurate and the 
analysis period was too short. 

We do not believe that BellSouth’s proposed penalty of $20 is appropriate. To arrive at 
$20, BellSouth calculated the median amount of all disputes for the September 2003 to March 
2004 time period. However, the average value of all disputes paid in Florida for the same period 
was $520. BellSouth argues that this amount is substantially greater than the median because the 
last one percent of disputes have very high values. We do not find that either the median or the 
average amount is representative of the harm to the CLECs. A more realistic penalty amount lies 
somewhere in between. 
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Our staff held several meetings and conducted a workshop on March 10, 2004, with the 
parties to  discuss the supporting data used to analyze billing disputes and to further discuss a 
proposed penalty for measurement B-10. BellSouth wants the penalty to be derived from billing 
adjustment:, whereas the CLECs want the penalty to be set at the current billing fee schedule. 
Attempts were made to resolve these differences bemeen the parties. However, absent 
agreement by the parties, we find that the appropriate Tier 1 penalty for measurement B-10 lies 
between the amounts put forth by the parties and within the existing SEEM fee schedule. 

We agree with BellSouth that the current fee schedule for billing may be too high for this 
particular metric for Tier 1. The billing domain first month fee of $450 was intended to apply to 
the Billing Invoice Accuracy measurement which is more vital to CLECs than resolving disputes 
in 45 days. While it is our preference to maintain an established fee schedule by domain, such as 
ordering, provisioning and billing, we see cause to make an exception in this one limited case. 
Much of our conclusion on this issue is based on the desire to maintain the existing fee structure 
and work within its parameters. 

We find that the functional relationship of billing disputes to billing accuracy is similar to 
that of pre-ordering to ordering. Although pre-ordering is performed on the front end of the 
ordering process and billing disputes are handled at the end of the billing process, both suppol-t 
the primary functions. We find that the relationship between current SEEM penalties for pre- 
ordering and ordering is applicable to billing and billing disputes for Tier 1. Because there is not 
a pre-ordering Tier 2 penalty, the Tier 2 fee schedule for the B-10 measurement will remain the 
same as that of the billing domain. 

Consequently, we reason that the appropriate E-10 Tier I penalty should coincide with 
BellSouth’s existing pre-ordering SEEM fee schedule. In the existing SEEM Tier 1 fee schedule, 
the pre-ordering penalty is $250 for the first month of noncompliance, and the penalty is 
escalated each consecutive month, for up to six months for a cap of $700. The $250 penalty lies 
between the amounts put forth by the parties. The existing SEEM Tier 2 fee schedule for billing 
shall apply to measurement B-10. The $700 penalty is also the lowest fee in the Tier 2 fee 
schedule. The Tier 2 fee schedule only applies if BellSouth misses the metric for three 
consecutive months. We find that Tier 1 and Tier 2 penalties are in line with the existing SEEM 
fee schedule and will provide BellSouth with incentive to continually improve performance. 

Therefore, we find that the appropriate Tier 1 and Tier 2 penalty structure for BellSouth’s 
wholesale performance measurement E-1 0 Percent Billing Errors Corrected in X Days shall be 
in accordance with BellSouth’s existing SEEM Tier 1 fee schedule for Pre-ordering and the 
SEEM Tier 2 fee schedule for billing as set forth in Attachment A. The structure shall be 
implemented beginning with June 2004 data. 
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Based on the foregoing, it is 

OQERED by the Florida Public Service Commission that BellSouth 
Telecommunications, Inc.'s Motion to Modify Order to modify the 120-day implementation 
deadline of Order No. PSC-03-0529-PAA-TP is hereby denied. It is further 

ORDERED that Tier 1 and Tier 2 penalty structure for BellSouth Telecommunications 
Inc.'s wholesale performance measurement B-IO Percent Billing Errors Corrected in X Days 
shall be in accordance with BellSouth Telecommunications Inc.'s existing SEEM Tier 1 fee 
schedule for Pre-ordering and the SEEM Tier 2 fee schedule for billing as set forth in 
Attachment A attached to this Order, It is further 

ORDERED that the structure shall be implemented beginning with June 2004 data. It is 
further 

ORDERED that the provisions of this Order, issued as proposed agency action, shall 
become final and effective upon the issuance of a Consummating Order unless an appropriate 
petition, in the form provided by Rule 28-106.201, Florida Administrative Code, is received by 
the Director, Division of the Commission Clerk and Administrative Services, 2540 Shumard Oak 
Boulevard, Tallahassee, Florida 32399-0850, by the close of business on the date set forth in the 
"Notice of Further Proceedings" attached hereto. It is further 

ORDERED that this docket shall remain open to continue the six-month review process 
outlined in the Final Order. 

By ORDER of the Florida Public Service Commission this 21st day of June. 2004. 

BLANCA S .  BAYO, Director 
Division of the Commission Clerk 
and Administrative Services 

By: /&-+#-.A' 
Kay Flynfi, Chief " 
Bureau- of Records 

( S E A L )  

PAC 
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The Florida Public Service Commission i s  required by Section 120.569(1), Florida 
Statutes, to notify parties of any administrative hearing that is available under Section 120.57, 
Florida Statutes, as well as the procedures and time limits that apply. This notice should not be 
construed to mean all requests for an administrative hearing will be granted or result in the relief 
sought. 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 
& 

Mediation may be available on a case-by-case basis. If mediation is conducted, it does 
not affect a substantially interested person’s right to a hearing. 

The action proposed herein is preliminary in nature. Any person whose substantial 
interests are affected by the action proposed by this order may file a petition for a formal 
proceeding, in the form provided by Rule 28-106.201, Florida Administrative Code. This 
petition must be received by the Director, Division of the Commission Clerk and Administrative 
Services, 2540 Shurnard Oak Boulevard, Tallahassee, Florida 32399-0850, by the close of 
business on Julv 12,2004. 

In the absence of such a petition, this order shall become final and effective upon the 
issuance of a Consummating Order. 

Any objection or protest filed in thisithese docket(s) before the issuance date of this order 
is considered abandoned unless it satisfies the foregoing conditions and is renewed within the 
specified protest period. 
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Attachment A 

BellSouth Tier 1 Fee Schedule 

BellSouth Tier 2 Fee Schedule 


