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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

	In re: Petition for approval of recognition of a regulatory asset under provisions of Statement of Financial Accounting Standard (SFAS) No. 71, by Florida City Gas.
	DOCKET NO. 080152-GU

ORDER NO. PSC-08-0616-PAA-GU

ISSUED: September 23, 2008


The following Commissioners participated in the disposition of this matter:

MATTHEW M. CARTER II, Chairman

LISA POLAK EDGAR

KATRINA J. McMURRIAN

NANCY ARGENZIANO

NATHAN A. SKOP

NOTICE OF PROPOSED AGENCY ACTION 

ORDER GRANTING AUTHORITY TO USE DEFERRAL ACCOUNTING

BY THE COMMISSION:


NOTICE is hereby given by the Florida Public Service Commission that the action discussed herein is preliminary in nature and will become final unless a person whose interests are substantially affected files a petition for a formal proceeding, pursuant to Rule 25-22.029, Florida Administrative Code.

Background TC  "
Case Background" \l 1 
Florida City Gas (FCG or the Company) requests authority to use deferral accounting and to create a regulatory asset to record certain charges incurred by the Company due to union decertification by FCG union employees.  Specifically, these charges relate to the Company’s requirement by federal law to fully fund FCG’s estimated portion of the underfunded union pension liability.  FCG is a division of Pivotal Utility Holdings, Inc. (PUHI), which became a wholly owned subsidiary of AGL Resources (AGLR) when AGLR merged with NUI Corporation on November 30, 2004.  FCG is not requesting any rate adjustment at this time.

The Company’s financial reporting is governed by Generally Accepted Accounting Principles, of which Financial Accounting Standards (FAS) are a part.  Several of these standards pertain to employee benefits as detailed below:

· FAS 87 prescribes the accounting treatment of defined benefit pension plans.  

· FAS 88 prescribes the accounting treatment of settlements, curtailments, and terminations of pension plans.  

· FAS 71 allows regulated companies to defer costs and create regulatory assets provided the regulatory agency grants authority for such a deferral.  As stated in the introduction to FAS 71:

Regulators sometimes include costs in allowable costs in a period other than the period in which the costs would be charged to expense by an unregulated enterprise. That procedure can create assets (future cash inflows that will result from the rate-making process), reduce assets (reductions of future cash inflows that will result from the rate-making process), or create liabilities (future cash outflows that will result from the rate-making process) for the regulated enterprise. For general-purpose financial reporting, an incurred cost for which a regulator permits recovery in a future period is accounted for like an incurred cost that is reimbursable under a cost-reimbursement-type contract.

Additional qualification requirements under FAS 71 are stated in Section 9 of FAS 71:

Rate actions of a regulator can provide reasonable assurance of the existence of an asset. An enterprise shall capitalize all or part of an incurred cost that would otherwise be charged to expense if both of the following criteria are met:

a)
It is probable that future revenue in an amount at least equal to the capitalized cost will result from inclusion of that cost in allowable costs for rate-making purposes.

b)
Based on available evidence, the future revenue will be provided to permit recovery of the previously incurred costs rather than to provide for expected levels of similar future costs. If the revenue will be provided through an automatic rate-adjustment clause, this criterion requires that the regulator's intent clearly be to permit recovery of the previously incurred costs.

FCG is seeking our approval of deferral accounting and acknowledgement of the likelihood of recovery of the previously incurred pension and other postretirement benefit costs, in order to meet the requirements of FAS 71.

We have jurisdiction pursuant to Sections 366.04, 366.06, and 366.07, Florida Statutes.

Decision

On February 15, 2008, FCG’s unionized employees voted to decertify from the Teamsters’ Union, and this vote was certified by the National Labor Relations Board on February 29, 2008.  As a result of this decertification, the Company is under a legal obligation to pay its allocated portion of the underfunded pension liability (“liability”) due to the withdrawal of union employees who had been covered under the union pension plan.  The Company proposes to establish a regulatory asset to expense this liability over 15 years.  Because the actual figures for the underfunded portion of the liability for a 2008 withdrawal are currently not available, the Company’s analysis is based on the estimated liability it would have incurred if it had withdrawn from the Plan in 2007.  FCG has claimed confidential treatment of the amount of the estimated liability because of its potential impact on ongoing settlement negotiations.  The Company states that the actual number and corresponding liability should be available by late 2008, when the valuation of the Plan as of December 31, 2007, is complete.

Prior to the decertification, the Company contributed approximately $80,000 annually to the Central States Pension Southeast and Southwest Areas Plan (Plan), a third-party, multiemployer plan which covered the unionized employees.  This Plan is severely underfunded.  FCG states that, historically, annual contributions to the Plan have been recovered through base rates as a component of the Company’s cost of service.  The Company has determined an estimated amount of the liability based on available, actual 2006 numbers, and states that this amount could be paid through one of two methods:

· A lump sum payment of the entire amount; or

· Annual payments for up to 20 years, including interest on the unpaid balance at a rate of 8% per year (based on the estimated annual rate of return of the pension plan).

FCG offers additional support for its request by providing a projection of increased annual pension costs that it would have incurred had the employees remained in the union.  Further, the Company lists a number of operational and cost benefits which it believes will result from the elimination of restrictions on employee activities included the previous union contract.  We have analyzed these assertions and believe that FCG’s analysis is reasonable.

FCG accounts for pension costs in accordance with FAS 87 and FAS 88.  FAS 88 prescribes the accounting treatment of settlements, curtailments and terminations of pension plans.  We find that the situation described in FCG’s petition is analogous to the handling of contractual termination benefits as described in Paragraph 15 of FAS 88, which states that:

An employer that provides contractual termination benefits shall recognize a liability and a loss when it is probable that employees will be entitled to benefits and the amount can be reasonably estimated.  Termination benefits may take various forms including lump-sum payments, periodic future payments, or both.  They may be paid directly from an employer’s assets, an existing pension plan, a new employee benefit plan, or a combination of those means.  The cost of termination benefits recognized as a liability and a loss shall include the amount of any lump-sum payments and the present value of any expected future payments.

FAS 71 allows regulated companies to defer costs and create regulatory assets, provided that it is probable that future revenue in an amount at least equal to the capitalized cost will result from inclusion of that cost in allowable costs for rate-making purposes.  To create a regulatory asset or liability, a regulated company must have the approval of its regulator.  This concept of deferral accounting allows companies to defer costs due to events beyond their control and seek recovery through rates at a later time.  The alternative would be for the company to seek a rate case each time it experiences an exogenous event.


We approve FCG’s request to create a regulatory asset to record charges incurred by the Company due to union decertification by FCG union employees.  Creation of this as set meets the requirements of FAS 71.  Further, we find that future recovery of costs resulting from curtailment, settlement or termination is implicit in a finding that FAS 71 is applicable.  Finally, we find that the approval to record the regulatory asset for accounting purposes does not limit the our ability to review the amount for reasonableness in future rate proceedings.


Based on the foregoing, it is 

ORDERED that Florida City Gas is authorized to use deferral accounting and to create a regulatory asset to record certain charges incurred by the Company due to union decertification by FCG union employees as set out in the body of this order.  It is further


ORDERED that the provisions of this Order, issued as proposed agency action, shall become final and effective upon the issuance of a Consummating Order unless an appropriate petition, in the form provided by Rule 28-106.201, Florida Administrative Code, is received by the Commission Clerk, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850, by the close of business on the date set forth in the "Notice of Further Proceedings" attached hereto.  It is further


ORDERED that in the event this Order becomes final, this docket shall be closed.


By ORDER of the Florida Public Service Commission this  23rd day of September, 2008.

	
	/s/ Ann Cole

	
	ANN COLE

Commission Clerk


This is an electronic transmission.  A copy of the original signature is available from the Commission's website, www.floridapsc.com, or by faxing a request to the Office of Commission Clerk at 1-850-413-7118.

( S E A L ) 

JEH

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW


The Florida Public Service Commission is required by Section 120.569(1), Florida Statutes, to notify parties of any administrative hearing that is available under Section 120.57, Florida Statutes, as well as the procedures and time limits that apply.  This notice should not be construed to mean all requests for an administrative hearing will be granted or result in the relief sought.


Mediation may be available on a case-by-case basis.  If mediation is conducted, it does not affect a substantially interested person's right to a hearing.


The action proposed herein is preliminary in nature. Any person whose substantial interests are affected by the action proposed by this order may file a petition for a formal proceeding, in the form provided by Rule 28-106.201, Florida Administrative Code.  This petition must be received by the Office of Commission Clerk, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850, by the close of business on October 14, 2008.


In the absence of such a petition, this order shall become final and effective upon the issuance of a Consummating Order.


Any objection or protest filed in this/these docket(s) before the issuance date of this order is considered abandoned unless it satisfies the foregoing conditions and is renewed within the specified protest period.


