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	In re: Petition for increase in rates by Progress Energy Florida, Inc.
	DOCKET NO. 090079-EI

ORDER NO. PSC-09-0819-PCO-EI

ISSUED: December 14, 2009


The following Commissioners participated in the disposition of this matter:

MATTHEW M. CARTER II, Chairman

LISA POLAK EDGAR

NANCY ARGENZIANO

NATHAN A. SKOP

DAVID E. KLEMENT

ORDER AUTHORIZING REGULATORY ASSET OR LIABILITY 

BY THE COMMISSION:

Background TC  "
Case Background" \l 1 
This proceeding commenced on March 20, 2009, with the filing of a petition for a permanent rate increase by Progress Energy Florida, Inc. (PEF or Company).  PEF requested an increase in its retail rates and charges to generate $499,997,000 in additional gross annual revenues effective with the first billing cycle for January 2010.  PEF also requested an interim rate increase in its retail rates and charges to generate $13,078,000 in additional gross annual revenues.  Order No. PSC-09-0413-PCO-EI, issued on June 10, 2009, in this docket, suspended PEF’s proposed $499,997,000 base rate increase and authorized the implementation of a $13,078,000 interim base rate increase.

At the October 27, 2009 Agenda Conference, we considered our staff’s recommendation concerning Governor Crist’s request that the Commission postpone the consideration of both PEF’s and Florida Power & Light Company’s
 pending base rate increase requests.  We approved January 11, 2010, and January 28, 2010 as alternative dates for the consideration of PEF’s revenue requirements and rates, respectively.  We also determined that PEF, by statute
 and under the terms of its last rate case stipulation,
 could begin charging the requested base rate increase on January 1, 2010, subject to refund.  We also requested that PEF do its best to minimize any potential impact on its ratepayers of increasing its base rates.  

We have jurisdiction over this subject matter pursuant to the provisions of Sections 366.04, 366.05 and 366.06, Florida Statutes (F.S.).

Regulatory Asset/Liability

On November 2, 2009, in response to our request, PEF filed a Motion seeking approval for authorization to establish a regulatory asset or liability as an alternative to the implementation of its proposed $499,997,000 base rate increase on January 1, 2010, subject to refund, pursuant to Section 366.06(3), Florida Statutes (F.S.).  The regulatory asset/liability would capture the base rate revenue difference between PEF’s current base rates
 and the revised base rates ultimately determined by this Commission for the period from January 1, 2010, until new base rates are implemented.  A regulatory asset would be created if PEF collected less base rate revenue than it is ultimately entitled to recover.  This amount would be recovered from the ratepayers.  Conversely, a regulatory liability would be created if PEF collected more base rate revenue than it is ultimately entitled to recover.  This amount would be refunded to the ratepayers.  PEF’s proposal included the calculation of interest on any outstanding balance in the regulatory asset/liability.

OPC filed a Response to PEF’s Motion on November 9, 2009.  OPC’s position can be summed up in the following two paragraphs from its Response:

11.  In light of the unique and unusual circumstances of this proceeding, and on the condition that the resolution of PEF's proposal will never be considered precedential for any departure from the strict and historical application of the requirements [of] Section 366.06(3), Florida Statutes, the OPC is willing to enter a limited stipulation of parties (or the functional equivalent) as to the creation of the regulatory asset or liability in order to avoid the possibility of customers bearing a level of rate increase, even temporarily, that is unlikely to result from the Commission's final determination. The OPC emphasizes that by its stated willingness to enter such a stipulation OPC does not relinquish its litigation position, which is that current base rates are unreasonably high and should be reduced. In that regard, the ultimate stipulation should be worded neutrally to refer to “revenue decrease” as well as “revenue increase.”

12.  OPC further states that it does not consent to the mechanism described in paragraphs 8 and 9 and Exhibit 1, but is willing to work with PEF, Staff and other parties to arrive at stipulation language that will ensure that the mechanism of the regulatory asset/regulatory liability achieves the intended result with no windfall to the company relative to the revenues that would be collected if the filed rates were to be implemented on January 1, 2010. The OPC has commenced discussions with the Company and believes that PEF will work in good faith with the intervenors and the staff through the implementation of final rates in March 2010 to fashion an appropriate surcharge mechanism and amount.  The OPC does not believe that all of the details of estimation and collection of the asset and surcharge need be finally determined in the disposition of this Motion. Instead, the proposal by PEF can be approved contingent upon the Parties and the Staff agreeing to stipulation language and working out the final details. Once presented by the parties, the Commission can approve them at one of the two agendas set for the case in January 2010.

OPC also referred to the unique nature of the proceeding in paragraph 6 of its Response and listed 5 special circumstances in paragraph 7.  We agree with OPC that there are special and unique circumstances concerning the timing of our decision, such as:

a. 
A stipulation that prohibits PEF from increasing base rates until a time certain beyond the 8-month date;

b. 
A Commission vote scheduled in time to meet the 8-month time frame and the expiration of the stipulation;

c. 
Two of the five Commissioners assigned to the case whose terms expire at the end of the stipulation were not reappointed by the Governor;

d. 
A request by the Governor to delay the Commission vote beyond both the 8-month and stipulation expiration date; and

e. 
The Commission granting the request to delay the vote beyond the two dates noted in subsection (d) above.

We find that these circumstances are specific to the PEF rate case.  Thus, our decision on this matter should not have any precedential value to any other cases.

A meeting among the parties and our staff to discuss a possible resolution of the matters in PEF’s Motion was held on November 12, 2009.  PEF, OPC, the Federal Retail Federation (FRF), and PCS Phosphate (PCS) are in agreement that the concept of establishing a regulatory asset/liability as an alternative to the implementation of its proposed $499,997,000 base rate increase on January 1, 2010, should be approved.  The calculation of the regulatory asset/liability would be based on actual/estimated amounts for January and February, 2010.  The parties further agreed that no interest should be accrued on the accumulated balance in the regulatory asset/liability.  PEF and OPC also agreed with the suggestion that any true-up be accomplished through the capacity cost recovery clause rather than the fuel and purchased power adjustment clause.

Statement of Financial Accounting Standards 71 allows regulated companies to create a regulatory asset or liability, but they must have the approval of their regulator to do so.  This concept of deferral accounting allows utilities to defer recovery of current revenues or expenses and seek recovery at a later time.  By deferring the implementation of the $499,997,000 proposed base rate increase and amortizing the recovery of any ultimately authorized base rate increase over a future period, a regulatory asset/liability would be created.

In our opinion, the establishment of a regulatory asset/liability in lieu of the implementation of its proposed $499,997,000 base rate increase is responsive to our request that PEF do its best to minimize any potential impact on its ratepayers of increasing its base rates.  The ratepayers would receive the benefit of not having to bear the full impact of PEF’s proposed base rate increase, subject to refund, during January and February, 2010.  The Company would benefit from the future recovery/refund of the base rate increase/decrease to which it is ultimately entitled during that period.  Therefore, we authorize PEF to establish a regulatory asset or liability in lieu of implementing the proposed $499,997,000 base rate increase, effective January 1, 2010.  The regulatory asset/liability shall be collected or refunded through a rate adjustment on customer bills for the remainder of 2010 after new permanent base rates have been implemented.  Any remaining balance in the regulatory asset/liability shall be included in the capacity cost recovery clause
 true-up balance for 2010.  In addition, PEF shall not accrue any interest on the accumulated balance in the regulatory asset/liability.


Based on the foregoing, it is


ORDERED by the Florida Public Service Commission that Progress Energy Florida, Inc. is hereby authorized to establish a regulatory asset or liability in lieu of implementing the proposed $499,997,000 base rate increase, effective January 1, 2010, as set forth herein.  It is further


ORDERED that the regulatory asset or liability shall be collected or refunded through a rate adjustment on customer bills for the remainder of 2010 after new permanent base rates have been implemented.  It is further


ORDERED that any remaining balance in the regulatory asset or liability shall be included in the capacity cost recovery true-up balance for 2010.  It is further


ORDERED that PEF shall not accrue any interest on the accumulated balance in the regulatory asset or liability.  It is further


ORDERED that this docket shall remain open pending our final resolution of Progress Energy Florida, Inc.’s requested rate increase.


By ORDER of the Florida Public Service Commission this 14th day of December, 2009.

	
	/s/ Ann Cole

	
	ANN COLE

Commission Clerk


This is an electronic transmission.  A copy of the original signature is available from the Commission's website, www.floridapsc.com, or by faxing a request to the Office of Commission Clerk at 1-850-413-7118.

( S E A L ) 

KEF

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW


The Florida Public Service Commission is required by Section 120.569(1), Florida Statutes, to notify parties of any administrative hearing or judicial review of Commission orders that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and time limits that apply.  This notice should not be construed to mean all requests for an administrative hearing or judicial review will be granted or result in the relief sought.


Mediation may be available on a case-by-case basis.  If mediation is conducted, it does not affect a substantially interested person's right to a hearing.


Any party adversely affected by this order, which is preliminary, procedural or intermediate in nature, may request: (1) reconsideration within 10 days pursuant to Rule 25-22.0376, Florida Administrative Code; or (2) judicial review by the Florida Supreme Court, in the case of an electric, gas or telephone utility, or the First District Court of Appeal, in the case of a water or wastewater utility.  A motion for reconsideration shall be filed with the Office of Commission Clerk, in the form prescribed by Rule 25-22.0376, Florida Administrative Code.  Judicial review of a preliminary, procedural or intermediate ruling or order is available if review of the final action will not provide an adequate remedy.  Such review may be requested from the appropriate court, as described above, pursuant to Rule 9.100, Florida Rules of Appellate Procedure.

� Docket No. 080677-EI, In re:  Petition for increase in rates by Florida Power & Light Company.


� Section 366.06(3), Florida Statutes.


� Order No. PSC-05-0945-S-EI, issued September 28, 2005, in Docket No. 050078-EI, In re: Petition for rate increase by Progress Energy Florida, Inc.


� Current base rates include the Bartow Repowering rate adjustment ($126,212,000) and the Interim rate adjustment ($13,078,000).


� Docket No. 090001-EI, In re:  Fuel and purchased power cost recovery clause with generating performance incentive factor, and successor dockets.






