ORDER NO. PSC-10-0623-FOF-WU

DOCKET NO. 100334-WU

PAGE 4

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

	In re: Notice of abandonment of water system by San Sebastian Water, LLC in Brevard County, FL.
	DOCKET NO. 100334-WU

ORDER NO. PSC-10-0623-FOF-WU

ISSUED: October 18, 2010


The following Commissioners participated in the disposition of this matter:

LISA POLAK EDGAR

NATHAN A. SKOP

ART GRAHAM

RONALD A. BRISÉ

ORDER ACKNOWLEDGING ABANDONMENT AND APPOINTMENT OF RECEIVER

AND CANCELLING CERTIFICATE NO. 439-W

BY THE COMMISSION:

BACKGROUND TC  "
Case Background" \l 1 
San Sebastian Water, LLC (San Sebastian or Utility) is a Class C water utility serving approximately 45 customers in the San Sebastian Woods neighborhood, located in Brevard County.  Septic tanks are used for wastewater disposal.  The area is in the St. Johns River Water Management District and is considered a water use caution area.

We approved the transfer of majority organizational control of this system in 2001.
  At the end of 2009, there were 45 connections to the water system.  Some of the homes in the subdivision have private wells and are not connected to the water system.

The Utility gave notice on June 7, 2010, of its intent to abandon the water system.  Brevard County petitioned the Circuit Court to appoint the County as receiver so as to continue water service to the county residents in the subdivision.  The Circuit Court appointed the County as  receiver on July 23, 2010.

Regulatory assessment fees (RAFs) have been paid for 2009.  The amount accrued for 2010 is not due until March 31, 2011.

This order acknowledges the notice of abandonment, appointment of the County as the receiver, and cancels the Utility’s certificate.  Pursuant to Section 367.022(2), Florida Statutes (F.S.), utility systems owned, managed, or controlled by governmental authorities are exempt from our regulation.  We have jurisdiction pursuant to Section 367.165, F.S.

DECISION

Section 367.165, F.S., requires 60 days’ notice be given to the County or Counties in which the Utility is located and to the Commission, prior to the abandonment of a utility.  By letter dated June 7, 2010, and filed with the Commission on June 18, 2010, Mr. Mike Coffey, Manager of San Sebastian, gave the County and this Commission 60 days’ notice of the owner’s intent to abandon the utility water facilities as of August 6, 2010.

Located near the town of Micco in Brevard County, the Utility provides water service to approximately 44 residential connections and one general service connection in the San Sebastian Woods subdivision.  According to the 1984 certificate order, the Utility projected to serve a total of 225 connections at buildout.
 

In discussing abandonment with the PSC staff, Mr. Coffey indicated that the owner was no longer interested in infusing capital into the system and that there were some operational issues, including one well out of service.  The Florida Department of Environmental Protection (FDEP) has indicated to staff that there are issues with lead and copper sampling and that the second well, installed in 2009, has not been formally approved by the FDEP.  Test results for lead and copper exceeded allowable limits and resampling is needed.  To date, there has been no FDEP proceeding initiated against San Sebastian, although FDEP has provided suggestions  to the Utility and the County as to the steps necessary to resolve the issues.

In response to the abandonment notice dated June 7, 2010, Brevard County was appointed receiver for this utility, effective July 23, 2010.
  The County has been operating the system since that date.  Based on all the above, we hereby acknowledge the Utility’s notice of abandonment pursuant to Section 367.165, F.S., and recognize Brevard County as the acting receiver.

As stated above, by Order dated July 23, 2010, the Circuit Court acknowledged Brevard County’s petition to appoint a receiver; the County was appointed as receiver of the Utility in Case No.: 05-2010-CA-038775 by the Circuit Court of the Eighteenth Judicial Circuit in and for Brevard County, Florida.  Section 367.165(2), F.S., requires the County to petition the circuit court for the appointment of a receiver.  Such receiver can be the County or any other person or entity such as a homeowners association.  The responsibility of the receiver is to operate the utility efficiently and effectively from the date of abandonment until disposition of the property.  The County has accepted that responsibility and began operating the water system effective July 23, 2010.

The Circuit Court’s order gave the County responsibility and authority to operate, maintain, and improve the system; to apply for permits and interact with state agencies involving system operation; to collect charges for service; to pay expenses; to arrange for transfer of ownership, subject to court approval; to dissolve or dispose of the assets of the system to the extent that the system is no longer physically or economically viable as a water supply entity; to do all things reasonably required to operate and maintain the system as a viable water supply system; and to file a semi-annual report regarding the financial and operating status of the system with the court.

Pursuant to Rule 25-30.090(3), Florida Administrative Code, within ten days of the appointment of the receiver by the circuit court, the receiver shall request from the Commission a copy of the Utility’s tariff and most recent annual report.  A copy of the Utility’s tariff and annual report have been sent to the County.

Pursuant to Section 367.022(2), F.S., utility systems owned, operated, managed, or controlled by governmental authorities are exempt from Commission regulation.  On July 23, 2010, Brevard County, a governmental authority, was appointed receiver for this utility.  It should be noted that cancellation of the Utility’s certificate does not relieve the Utility’s obligation regarding the outstanding RAFs for 2010.  RAFs were paid for 2009 and based upon the Utility’s 2009 annual report, the RAFs through July 23, 2010 are estimated to be $386.  Payment of the RAFs, based on actual revenues through July 23, 2010, are due March 31, 2011.  On the basis of the foregoing, we hereby acknowledge the appointment of Brevard County as the receiver for the Utility and cancel Certificate No. 439-W. 


Based on the foregoing, it is


ORDERED by the Florida Public Service Commission that we hereby acknowledge the abandonment of San Sebastian Water, LLC, appointment of Brevard County as the receiver, and cancel Certificate No. 439-W.  It is further 


ORDERED that the Utility shall pay regulatory assessment fees based on actual revenues through July 23, 2010, by March 31, 2011.  It is further 


ORDERED that this docket shall be closed. 


By ORDER of the Florida Public Service Commission this 18th day of October, 2010.

	
	/s/ Ann Cole

	
	ANN COLE

Commission Clerk


This is an electronic transmission.  A copy of the original signature is available from the Commission's website, www.floridapsc.com, or by faxing a request to the Office of Commission Clerk at 1-850-413-7118.

( S E A L ) 

CMK

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW


The Florida Public Service Commission is required by Section 120.569(1), Florida Statutes, to notify parties of any administrative hearing or judicial review of Commission orders that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and time limits that apply.  This notice should not be construed to mean all requests for an administrative hearing or judicial review will be granted or result in the relief sought.


Any party adversely affected by the Commission's final action in this matter may request: 1) reconsideration of the decision by filing a motion for reconsideration with the Office of Commission Clerk, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850, within fifteen (15) days of the issuance of this order in the form prescribed by Rule 25-22.060, Florida Administrative Code; or 2) judicial review by the Florida Supreme Court in the case of an electric, gas or telephone utility or the First District Court of Appeal in the case of a water and/or wastewater utility by filing a notice of appeal with the Office of Commission Clerk, and filing a copy of the notice of appeal and the filing fee with the appropriate court.  This filing must be completed within thirty (30) days after the issuance of this order, pursuant to Rule 9.110, Florida Rules of Appellate Procedure.  The notice of appeal must be in the form specified in Rule 9.900(a), Florida Rules of Appellate Procedure.

� Order No. PSC-01-0426-FOF-WU, issued on February 22, 2001, in Docket No. 001145-WU, In re:  Application for transfer of majority organizational control of San Sebastian Utilities, Inc., holder of Certificate No. 439-W in Brevard County, and name change on certificate, to San Sebastian Water, LLC.


� Order No. 13816, issued October 29, 1984, in Docket No. 840189-WU, In re: Application of San Sebastian Utilities, Inc. for a water certificate in Brevard County.


� Order Appointing Receiver, Case No. 05-2010-CA-038775, In re: the Petition of Board of County Commissioners of Brevard County, Florida, a political subdivision of the State of Florida to Appoint Receiver for San Sebastian Water, LLC Water Utility (Fla.18th Cir. Ct. July 23, 2010).






