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ORDER DENYING PETITION FOR DECLARATORY STATEMENT  
 

BY THE COMMISSION: 
 
I. Background 

On July 21, 2014, pursuant to Section 120.565, Florida Statutes (F.S.), and Rule 28-
105.002, Florida Administrative Code (F.A.C.), the Board of County Commissioners of Indian 
River County, Florida filed a Petition for Declaratory Statement.  Indian River County requests 
declaratory statements on fourteen separate questions with subparts, as follows: 
 

a. Will the Board become a “public utility” as that term is defined in Section 
366.02(1), Florida Statutes, if the Board assumes ownership of the Electric 
Facilities and the Board supplies electric service through the Electric Facilities to 
those customers currently served by the Electric Facilities? 
 
b. Will the Board become an “electric utility” as that term is defined in 
Section 366.02(2), Florida Statutes, if the Board assumes ownership of the 
Electric Facilities and the Board supplies electric service through the Electric 
Facilities to those customers currently served by the Electric Facilities? 
 
c. Will the Board become a “public utility” as that term is defined in Section 
366.02(1), Florida Statutes, or an “electric utility” as that term is defined in 
Section 366.02(2), Florida Statutes, if the Board assumes ownership of the 
Electric Facilities and the Board leases or otherwise conveys the Electric 
Facilities to FPL or some other provider of electric service (e.g., a public utility, 
another municipality, or a cooperative) that would supply electric service through 
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the Electric Facilities and other necessary equipment to customers within the 
geographic area of the Franchise? 
 
d. Once the Franchise expires, what will be the legal status of the [Vero 
Beach]-FPL territorial agreements and boundaries approved by the PSC?  Will the 
territorial agreements and boundaries approved by the PSC between [Vero Beach] 
and FPL become invalid in full or in part (at least with respect to the Franchise 
Area)? 
 
e. Once the Franchise expires and if the territorial agreements and 
boundaries approved by the PSC between [Vero Beach] and FPL become invalid 
in full or in part (at least with respect to the Franchise Area), with respect to the 
PSC’s jurisdiction under Chapter 366, Florida Statutes, if the Board chooses to 
supply electric service in the geographic area described by the Franchise, are there 
any limitations on the Board’s ability to enter into a territorial agreement with 
FPL regarding their respective service areas within the county?  
 
f. Once the Franchise expires and if the territorial agreements and 
boundaries approved by the PSC between [Vero Beach] and FPL become invalid 
in full or in part (at least with respect to the Franchise Area), with respect to the 
PSC’s jurisdiction under Chapter 366, Florida Statutes, are there any limitations 
on the Board’s ability to grant FPL an exclusive franchise to supply electric 
service within the geographic area described by the Franchise and for FPL to 
serve such customers? 
 
g. Once the Franchise expires and if the territorial agreements and 
boundaries approved by the PSC between [Vero Beach] and FPL remain valid, do 
the PSC’s orders regarding the territorial agreements and boundaries in any 
manner limit or otherwise preclude the Board from supplying electric service 
within the geographic area described by the Franchise? 
 
h. Once the Franchise expires and if the territorial agreements and 
boundaries approved by the PSC between [Vero Beach] and FPL remain valid, do 
the PSC’s orders regarding the territorial agreements and boundaries in any 
manner limit or otherwise preclude the Board from granting an exclusive 
franchise to FPL that would authorize FPL to supply electric service to customers 
within the geographic area of the Franchise and for FPL to serve such customers? 
 
i. Once the Franchise expires, and [Vero Beach] is no longer legally 
authorized to utilize the County’s rights of way, to the extent the Board takes such 
actions as to ensure the continued and uninterrupted delivery of electric service to 
customers in the Franchise Area, by the Board, FPL, or some other supplier, are 
there any electric reliability or grid coordination issues that the Board must 
address with respect to the PSC’s jurisdiction under Chapter 366? 
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j. What is the PSC’s jurisdiction with respect to Section 366.04(7), Florida 
Statutes?  Does [Vero Beach’s] failure to conduct an election under Section 
366.04(7), Florida Statutes, have any legal effect on the Franchise or the Board’s 
duties and responsibilities for continued electric service within the Franchise 
area? 
 
k. Once the Franchise expires, and customers in the Franchise Area are being 
served by a successor electric service provider, does the Board have any legal 
obligations to [Vero Beach] or any third parties for any [Vero Beach] contracts 
for power generation capacity, electricity supply, or other such matters relating to 
electric service within the Franchise Area? 
 
l. If the Board grants [Vero Beach] a temporary extension in the Franchise 
for the limited purpose and for a limited time in order to seamlessly and 
transparently transition customers in the Franchise Area to a new electric service 
provider, are there issues or matters under Chapter 366 or the PSC’s rules and 
orders that must be addressed by the Board for the transition period? 
 
m. What is the PSC’s jurisdiction, if any, with respect to the Electric 
Facilities once the franchise has expired?  Is there any limitation or other 
authority under Chapter 366 impacting a successor electric service provider from 
buying, leasing, or otherwise lawfully acquiring the Electric Facilities in the 
Franchise Area from [Vero Beach]? 
 
n. Does the PSC have the legal authority to invalidate or otherwise supersede 
the Board’s decision to terminate the Franchise and to designate [Vero Beach] the 
electric service provider in the Franchise Area? 

 
Pursuant to Rule 28-105.0024, F.A.C., a Notice of Declaratory Statement was published 

in the July 24, 2014, edition of the Florida Administrative Register, informing interested persons 
of the Petition.  On July 29, 2014, the City of Vero Beach filed a motion to intervene.  On 
August 12, 2014, the Prehearing Officer granted Vero Beach intervention.1  

 
On August 14, 2014, the following motions were filed:  Vero Beach’s motion to dismiss 

and response in opposition to the Petition and a request for oral argument; Florida Power & Light 
Company’s motion to intervene; Duke Energy Florida, Inc.’s motion to file amicus curiae brief 
and for oral argument, together with its brief in support of City of Vero Beach; Tampa Electric 
Company’s motion to file amicus curiae comments including a request to orally address the 
Commission, together with its comments on the Petition; Orlando Utilities Commission’s motion 
to intervene and motion to file supplemental pleadings; the Florida Electric Cooperatives 
Association, Inc.’s motion to file amicus curiae memorandum of law, together with its 

                                                 
1 Order No. PSC-14-0409-PCO-EM.   
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memorandum of law and motion to address the Commission; and the Florida Municipal Electric 
Association, Inc.’s motion to file amicus curiae memorandum of law.   

 
On August 18, 2014, Indian River County filed an unopposed motion to set filing dates 

for responses to the Petition and for the County to file a single response to those filings.  The 
County requested that an order granting its motion be issued as soon as possible in order to 
remove any confusion as to proper filing times.  On August 19, 2014, the Prehearing Officer 
granted the motion2 and set August 22, 2014, as the due date for FMEA, FPL, and OUC to file 
their substantive responses to the Petition, and set August 29, 2014, as the due date for the 
County to file its single reply to all substantive responses, including Vero Beach’s motion to 
dismiss.  Also on August 19, 2014, the Prehearing Officer issued orders granting FMEA’s 
motion to appear as amicus curiae and to file a memorandum of law;3 TECO’s motion to appear 
amicus curiae and to file comments;4 Duke’s motion to appear as amicus curiae and to file a 
brief;5 FECA’s motion to appear as amicus curiae and to file a memorandum of law;6 OUC’s 
motion to intervene and to file supplemental pleadings;7 and FPL’s motion to intervene.8 

 
On August 22, 2014, FMEA filed its amicus curiae memorandum of law and motion to 

address the Commission, FPL filed its response to the Petition, and OUC filed its motion to 
dismiss the Petition.  On August 29, 2014, Indian River County filed its consolidated response 
and objections to the motions to dismiss and other substantive responses in opposition to the 
Petition for Declaratory Statement.  In addition, the County requested reconsideration of the 
portion of Prehearing Order No. PSC-14-0423-PCO-EM granting OUC’s motion to intervene.  
The County requested oral argument on its consolidated response and on its request for 
reconsideration.    
 

Pursuant to Section 120.565(3), F.S., a final order on a petition for declaratory statement 
must be issued within 90 days.  By letter filed on September 2, 2014, Indian River County 
waived the 90-day deadline until December 15, 2014, explaining that waiver would be 
appropriate in order for the County “to participate in good faith in the Chapter 164 conflict 
resolution process currently underway involving the Town of Indian River Shores, the City of 
Vero Beach, and Indian River County.”9  The November 13, 2014 staff memorandum was 
deferred at the County’s request from the November 25, 2014 Agenda Conference.  By letter 
dated December 10, 2014, the County waived the 90-day deadline until February 23, 2015. The 
parties and amici curiae were allowed to present oral arguments on Indian River County’s 
Petition at the February 3, 2015 Agenda Conference; however, oral argument on the Motion for 
Reconsideration was denied. 

                                                 
2 Order No. PSC-14-0425-PCO-EM. 
3 Order No. PSC-14-0419-PCO-EM. 
4 Order No. PSC-14-0420-PCO-EM. 
5 Order No. PSC-14-0421-PCO-EM. 
6 Order No. PSC-14-0422-PCO-EM.    
7 Order No. PSC-14-0423-PCO-EM.  
8 Order No. PSC-14-0424-PCO-EM. 
9 This resolution process is being held as part of the pending Circuit Court case, Town of Indian River Shores v. City 
of Vero Beach, Case No. 312014 CA 000748 (Fla. 19th Cir. in and for Indian River County, Complaint filed July 18, 
2014) (Attachment A hereto). 
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We have jurisdiction pursuant to Section 120.565 and Chapter 366, F.S.  

 
II. The County’s Motion for Reconsideration of the Order Granting Orlando Utility 

Commission’s Motion to Intervene 
 

The standard of review for a motion for reconsideration is whether the motion identifies a 
point of fact or law which was overlooked or which the Commission failed to consider in 
rendering its order.  Diamond Cab Company v. King, 146 So. 2d 889, 891 (Fla. 1962).  In a 
motion for reconsideration, it is not appropriate to reargue matters that have already been 
considered.  Id.  The alleged overlooked fact or law must be such that if it was considered, we 
would reach a different decision than the decision in the order.  See Order No. PSC-14-0261-
FOF-EI, Order Denying Motions for Reconsideration, issued May 23, 2014, in Docket No. 
130223-EI, In re:  Petition for approval of optional non-standard meter rider, by FPL. It is not 
necessary to respond to every argument and fact raised in the motion for reconsideration because 
“[a]n opinion should never be prepared merely to refute the arguments advanced by the 
unsuccessful litigant.”  See  id. at p. 7. 

A. Indian River County’s Argument 
 

Indian River County asserts that we should reconsider the order granting OUC’s motion 
to intervene because the order was issued five days after OUC filed its motion, and the County 
was planning on filing its objection to OUC’s motion to intervene pursuant to Rule 28-
105.0027(3), F.A.C., which allows parties seven days to file a response in opposition to a motion 
to intervene.  Indian River County states that we should treat its request for reconsideration as if 
it were an original response to OUC’s motion to intervene, and not as a motion for 
reconsideration of the order granting intervention.   

 
Indian River County states that OUC’s motion to intervene does not demonstrate how 

OUC’s substantial interest will be affected by the disposition of the Petition for Declaratory 
Statement because it does not meet either of the two requirements of Agrico Chemical Company 
v. Department of Environmental Regulation, 406 So. 2d 478 (Fla. 2d DCA 1981), rev. denied, 
415 So. 2d 1359 (Fla. 1982) and 415 So. 2d 1361 (Fla. 1982).   The County alleges that OUC’s 
motion to intervene does not state what OUC’s injuries would be if we granted the declaratory 
statement.  The County rejects OUC’s argument that our decision on the Petition will materially 
impact the enforceability of OUC’s contracts with Vero Beach and will directly affect OUC’s 
substantial interests, and states that the fact that OUC may have a business relationship with 
Vero Beach does not demonstrate injury.  The County argues that the mere reference to OUC in 
Question k of its Petition10 does not by itself convey standing, and that Question k does not seek 
to limit the contractual obligations between Vero Beach and OUC.  Further, the County states 
that this proceeding is not designed to protect Vero Beach’s future performance under its 

                                                 
10 Question k states:  “Once the Franchise expires, and customers in the Franchise Area are being served by a 
successor electric service provider, does the Board have any legal obligations to [Vero Beach] or any third parties 
for any [Vero Beach] contracts for power generation capacity, electricity supply, or such other matters relating to 
electric service within the Franchise Area?”  
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contracts with OUC or OUC’s interest in its territorial agreements.  Indian River County states 
that if OUC is complaining that the County’s nonrenewal of its 1987 franchise agreement with 
Vero Beach (Franchise Agreement) could threaten OUC’s contracts with Vero Beach, then that 
is a failure of OUC to conduct its due diligence regarding the term of the Franchise Agreement, 
which is a risk and a problem OUC created and that cannot be solved in this docket.  The County 
states that it has no objection to allowing OUC to participate as amicus curiae and to treat its 
response to the Declaratory Statement Petition as an amicus brief.   

 
B. Findings and Conclusion 

 
 On August 14, 2014, the seven respondents/ amici curiae timely filed motions in response 
to the Petition for Declaratory Statement, which included motions to intervene or to appear as 
amicus curiae.  Indian River County’s response in opposition to OUC’s motion to intervene and 
its response to Vero Beach’s motion to dismiss were due by August 21, 2014.11  On August 18, 
the County filed a motion to set filing dates in which it asked for an order setting August 22, 
2014, as the deadline for intervenors and amici curiae to file responses to the Petition for 
Declaratory Statement and setting August 29 as the deadline for the County to file a single 
response to all substantive filings, including its response to Vero Beach’s motion to dismiss.   

 
Indian River County’s motion to set filing dates specifically states that OUC filed a 

motion to intervene.  However, the County did not state that it objected to OUC’s motion to 
intervene or ask to include a response in opposition to OUC’s motion to intervene in its single 
response to be filed August 29, 2014.  In direct recognition of Indian River County’s request to 
issue the order as “as soon as possible in order to remove any confusion as to the proper time to 
file,” the Prehearing Officer on August 19, 2014, granted the motion to set filing dates and the 
motions to intervene or participate as amicus curiae.  If at the time the County filed its motion to 
set filing dates it intended to file a response in opposition to OUC’s motion to intervene, it 
should have addressed that issue in its motion.  Contrary to the County’s argument, the OUC 
intervention order addressing all filing dates was not issued prematurely, but was issued in direct 
response to the County’s motion to set filing dates.  

 
Indian River County’s motion for reconsideration raises no points that were overlooked 

or not considered by the Prehearing Officer in granting OUC’s motion to intervene.  The only 
ground for reconsideration raised by the County is its allegation that the Order granting OUC 
intervention was prematurely issued, which as explained above, is not the case.  The County does 
not meet the standard of review for a request for reconsideration.   

 
Moreover, even if Indian River County’s reconsideration arguments are treated as a 

response in opposition to OUC’s motion to intervene, they do not raise any point of fact or law 
which would result in OUC’s motion to intervene being denied.  As alleged in OUC’s motion to 
intervene and as explained in Order No. PSC-14-0423-PCO-EM, disposition of the Petition for 
Declaratory Statement could directly affect OUC’s contracts with Vero Beach and other parties 

                                                 
11 Rule 28-105.0027(3), F.A.C., allows a party to file a response in opposition to a motion to intervene within seven 
days of service of the motion.   
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and OUC’s 20-year commitment to provide wholesale electric service to Vero Beach.  As 
discussed in the Order, OUC meets the Agrico standing requirements.  The Petition asks us to 
declare that termination of the Franchise Agreement will “completely sever” Vero Beach’s right 
to serve the Franchise Area and is without any legal consequences to Indian River County as to 
OUC’s contracts with Vero Beach or third parties.  If we were to issue the County’s requested 
declaration, the decision would directly and materially impact OUC’s contract rights.  Such a 
direct impact warrants intervention in this docket.  For the reasons set forth above, we deny 
Indian River County’s request for reconsideration.   

 
III. Statutes and Rules Governing Declaratory Statements 

Declaratory statements are governed by Section 120.565, F.S., and the Uniform Rules of 
Procedure in Chapter 28-105, F.A.C.  Section 120.565, F.S., states, in pertinent part, that: 

(1) Any substantially affected person may seek a declaratory statement regarding 
an agency's opinion as to the applicability of a statutory provision, or of any 
rule or order of the agency, as it applies to the petitioner's particular set of 
circumstances. 

(2) The petition seeking a declaratory statement shall state with particularity the 
petitioner's set of circumstances and shall specify the statutory provision, rule 
or order that the petitioner believes may apply to the set of circumstances. 

Rule 28-105.001, F.A.C., Purpose and Use of Declaratory Statement, provides that: 

[a] declaratory statement is a means for resolving a controversy or answering 
questions or doubts concerning the applicability of statutory provisions, rules, or 
orders over which the agency has authority.  A petition for declaratory statement 
may be used to resolve questions or doubts as to how the statutes, rules, or orders 
may apply to the petitioner’s particular circumstances.  A declaratory statement is 
not the appropriate means for determining the conduct of another person.12 

Rule 28-105.002, F.A.C., requires a petition for declaratory statement to include a 
description of how the statutory provisions or rule on which a declaratory statement is sought 
may substantially affect the petitioner in the petitioner’s particular set of circumstances.  Since a 
declaratory statement procedure is intended to resolve controversies or answer questions or 
doubts concerning the applicability of statutes, rules, or orders, the validity of the statute, rule, or 
order is assumed.13 

                                                 
12 Order No. PSC-08-0374-DS-TP, at p. 15, issued June 4, 2008, in Docket No. 080089-TP, In re:  Petition for 
declaratory statement regarding local exchange telecoms. network emergency 911 service, by Intrado Commc’ns 
Inc. (petition for declaratory statement denied, in part because it asks to determine the conduct of other entities in 
addition to petitioner’s own interests, which is prohibited by Rule 28-105.001, F.A.C.). 
13 Retail Grocers Ass’n of Fla. Self Insurers Fund v. Dep’t of Labor & Employment Sec., Div. of Workers’ Comp., 
474 So. 2d 379, 382 (Fla. 1st DCA 1985)(citing to Waas, Initiating agency action:  petition for declaratory statement 
and rulemaking under the Florida Administrative Procedure Act,  55 Fla. Bar. J. 43 (1981)). 
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A purpose of the declaratory statement procedure is to enable members of the public to 
definitively resolve ambiguities of law arising in the planning of their future affairs and to enable 
the public to secure definitive binding advice as to the applicability of agency-enforced law to a 
particular set of facts.14  The courts and this Commission have repeatedly stated that one of the 
benefits of a declaratory statement is to enable the petitioner to avoid costly administrative 
litigation by selecting a proper course of action in reliance on the agency’s statement.15  Further, 
“the reasoning employed by the agency in support of the declaratory statement may offer useful 
guidance to others who are likely to interact with the agency in similar circumstances.”16  We 
have dismissed petitions for declaratory statement that fail to meet the threshold requirements of 
Section 120.565, F.S.17   

A petition for declaratory statement must demonstrate a present, ascertained state of facts 
or present controversy as to a state of facts and may not allege merely a hypothetical situation18 
or the possibility of a dispute in the future.19  Declaratory statements cannot be rendered when 
the petitioner provides only speculative allegations of circumstances that may someday occur 
and that might result in certain actions that might impact the petitioner or unspecified third 
parties.20   Because a declaratory statement is intended to address a petitioner’s particular factual 
circumstances, an agency does not have authority in a declaratory statement proceeding to give a 
general legal advisory opinion or to announce general policy of far-reaching applicability. 21 

                                                 
14 Dep’t of Bus. and Prof’l Regulation, Div. of Pari-Mutual Wagering v. Inv. Corp. of Palm Beach, 747 So. 2d 374, 
382 (Fla. 1999)(quoting Patricia A. Dore, Access to Florida Administrative Proceedings, 13 Fla. St. U.L. Rev. 965, 
1052 (1986)). 
15 Id. at 384; Adventist Health Sys./Sunbelt, Inc. v. Agency for Health Care Admin., 955 So. 2d 1173, 1176 (Fla. 1st 
DCA 2007); Order No. PSC-02-1459-DS-EC, pp. 3-4, issued October 23, 2002, in Docket No. 020829-EC, In re: 
Petition for declaratory statement concerning urgent need for electrical substation in North Key Largo by Florida 
Keys Electric Coop. Ass’n Inc., pursuant to Section 366.04, Florida Statutes. 
16 Inv. Corp. of Palm Beach, 747 So. 2d at 385 (quoting Chiles v. Dep’t of State, Div. of Elections, 711 So. 2d 151, 
154-55 (Fla. 1st DCA 1998)). 
17 E.g. Order No. PSC-04-0063-FOF-EU, issued Jan. 22, 2004, in Docket No. 031017-EU, In re: Request for 
Declaratory Statement by Tampa Electric Company Regarding Territorial Dispute with City of Bartow in Polk 
County, (petition dismissed for lack of an actual, present and practical need, no live controversy, and assertions 
based on a state of facts which has not arisen); Order No. PSC-0210-FOF-EQ, issued February 15, 1995, in Docket 
No. 940771-EQ,  In re: Petition for determination that implementation of contractual pricing mechanism for energy 
payments to qualifying facilities complies with Rule 25-17.0832, F.A.C., by Florida Power Corp. (dismissing 
petition for declaratory statement asking for interpretation of contract term). 
18 See Santa Rosa County, v. Dep’t of Admin. Hearings, 661 So. 2d 1190, 1193 (Fla. 1995); Sutton v. Dep’t of 
Envtl. Prot., 654 So. 2d 1047, 1048-49 (Fla. 5th DCA 1995); Order No. PSC-01-1611-FOF-SU, p. 8, issued August 
3, 2001, in Docket No. 010704-SU, In re:  Petition for declaratory statement by St. Johns County (petition for 
declaratory statement denied for failure to demonstrate a present, ascertained or ascertainable state of facts or a 
present controversy as to a state of facts that are not merely a hypothetical situation). 
19 Okaloosa Island Leaseholders Ass’n, Inc. v. Okaloosa Island Auth., 308 So. 2d 120, 122 (Fla. 1st DCA 1975). 
20 Intrado, at  21. 
21 Inv. Corp. of Palm Beach, 747 So. 2d at 385; Askew v. Ocala, 348 So. 2d 308, 310 (Fla. 1977) (declaratory relief 
properly denied where petitioners sought judicial advice different than an Attorney General’s advisory opinion, 
where there was no present dispute, only a desire by public officials to take certain action in the future and ward off 
possible consequences); Lennar Homes, Inc. v. Dep’t of Bus. & Prof’l Regulation, Div. of Fla. Land Sales, Condos. 
& Mobile Homes, 888 So. 2d 50, 51 (Fla. 1st DCA 2004)(reversing the agency’s declaratory statement which 
announced a general policy of far-reaching applicability); Fla. Dep’t of Ins. v.. Gaur. Trust Life Ins. Co., 812 So. 2d 
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A declaratory statement is not appropriate where the alleged doubt or uncertainty is not 
about statutory provisions, rules, or orders and where the statement will not resolve the alleged 
controversy.22  Further, where issues raised in a petition for declaratory statement are pending in 
circuit court litigation, it would be an abuse of the agency’s authority to permit the use of the 
declaratory statement process as a means for the petitioner to attempt to obtain administrative 
preemption over legal issues properly pending in court and involving the same parties.23   

The agency may rely on the statements of fact set out in the petition without taking any 
position with regard to the validity of the facts.24  In ruling on a petition for declaratory 
statement, an agency may decide to issue a declaratory statement and answer the question or 
deny the petition and decline to answer the question.25   

IV. Indian River County’s Petition for Declaratory Statement 
 

A. Statutory Provisions, Rules and Orders to be Applied to the Facts 

The Petition states that the statutory provisions listed below are relevant and applicable 
and support the issuance of the requested declaratory statement.  Section 366.02, F.S., gives the 
following definitions of “public utility” and “electric utility:” 
 

(1) “Public utility” means every person, corporation, partnership, association, or 
other legal entity and their lessees, trustees, or receivers supplying electricity 
or gas (natural, manufactured, or similar gaseous substance) to or for the 
public within this state; but the term “public utility” does not include either a 
cooperative now or hereafter organized and existing under the Rural Electric 
Cooperative Law of the state; a municipality or any agency thereof; …. 

 
(2) “Electric utility” means any municipal electric utility, investor-owned electric 

utility, or rural electric cooperative which owns, maintains, or operates an 
electric generation, transmission, or distribution system within the state. 

 
The Petition identifies Section 366.04(1), F.S., and Sections 366.04(2)(c)-(e) and 

                                                                                                                                                             
459, 460-61 (Fla. 1st DCA 2002) (Court held declaratory relief not available to render what amounts to an advisory 
opinion upon a showing of the mere possibility of legal injury based on hypothetical facts which have not arisen). 
22 Order No. PSC-02-1459-DS-EC, pp. 7-9, issued October 23, 2002, in Docket No. 020829-EC, In re: Petition for 
declaratory statement concerning urgent need for electrical substation in North Key Largo by Florida Keys Electric 
Coop. Ass’n Inc., pursuant to Section 366.04, Florida Statutes. 
23 Padilla v. Liberty Mut. Ins. Co., 832 So. 2d 916, 919 (Fla. 1st DCA 2002); Suntide Condo..Ass’n, Inc. v. Div. of 
Fla. Land Sales, Condos.. and Mobile Homes, 504 So. 2d 1343, 1345 (Fla. 1st DCA 1987); In re: Petition for 
declaratory statement by Florida Keys Electric Coop. Ass’n, Inc., at pp. 4-6 (noting that even though the legal issue 
before DOAH was different than the issue presented in the Petition, the subject matter was the same, and therefore 
not properly decided by this Commission); See also ExxonMobile Oil Corp. v. Dep’t of Agric. & Consumer Servs., 
50 So. 3d 755 (Fla. 1st DCA 2010)(stating that an administrative agency must decline to provide a declaratory 
statement when the statement would address issues currently pending in a judicial proceeding); Intrado, at 15. 
24 Rule 28-105.003, F.A.C.      
25 Subsection 120.565(3), Florida Statutes, and Rule 28-105.003, F.A.C. 
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366.05(7) and (8), F.S., of the Grid Bill, as supporting the request for declaratory statement.26 
Section 366.04 (1) and (2)(c)-(e), F.S., states as follows: 
 

(1) In addition to its existing functions, the commission shall have 
jurisdiction to regulate and supervise each public utility with respect to its 
rates and service; assumption by it of liabilities or obligations as guarantor, 
endorser, or surety; and the issuance and sale of its securities. . . . The 
jurisdiction conferred upon the commission shall be exclusive and superior to 
that of all other boards, agencies, political subdivisions, municipalities, 
towns, villages, or counties, and, in case of conflict therewith, all lawful acts, 
orders, rules, and regulations of the commission shall in each instance prevail. 

 
(2) In the exercise of its jurisdiction, the Commission shall have power over 

electric utilities for the following purposes: 

* * *  
(c) To require electric power conservation and reliability within a 

coordinated grid, for operational as well as emergency purposes. 
 
(d) To approve territorial agreements between and among rural electric 

cooperatives, municipal electric utilities, and other electric utilities under 
its jurisdiction.  However, nothing in this chapter shall be construed to 
alter existing territorial agreements as between the parties to such 
agreements. 

 
(e) To resolve, upon petition of a utility or on its own motion, any territorial 

dispute involving service areas between and among rural electric 
cooperatives, municipal electric utilities, and other electric utilities under 
its jurisdiction. In resolving territorial disputes, the commission may 
consider, but not be limited to consideration of, the ability of the utilities 
to expand services within their own capabilities and the nature of the 
area involved, including population, the degree of urbanization of the 
area, its proximity to other urban areas, and the present and reasonably 
foreseeable future requirements of the area for other utility services. 

 
Section 366.05(7) and (8), F.S., state:  

      
(7) The [C]ommission shall have the power to require reports from all electric 

utilities to assure the development of adequate and reliable energy grids. 

                                                 
26 The Grid Bill codified our authority to approve and review territorial agreements involving investor-owned 
utilities and expressly granted us jurisdiction over rural electric cooperatives and municipal electric utilities for 
approving territorial agreements and resolving territorial disputes.  See Richard C. Bellak and Martha Carter Brown, 
Drawing the Lines:  Statewide Territorial Boundaries for Public Utilities in Florida, 19 Fla. St. L. Rev. 407, 413 
(1991). 
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(8)  If the [C]ommission determines that there is probable cause to believe that 

inadequacies exist with respect to the energy grids developed by the electric 
utility industry, including inadequacies in fuel diversity or fuel supply 
reliability, it shall have the power, after proceedings as  provided by law, 
and after a finding that mutual benefits will accrue to the electric utilities 
involved, to require installation or repair of necessary facilities, including 
generating plants and transmission facilities, with the costs to be distributed 
in proportion to the benefits received, and to take all necessary steps to 
ensure compliance. The electric utilities involved in any action taken or 
orders issued pursuant to this subsection shall have full power and 
authority, notwithstanding any general or special laws to the contrary, to 
jointly plan, finance, build, operate, or lease generating and transmission 
facilities and shall be further authorized to exercise the powers granted to 
corporations in chapter 361. This subsection shall not supersede or control 
any provision of the Florida Electrical Power Plant Siting Act, ss. 403.501-
403.518. 

 
Section 366.04(7)(a)-(e), F.S., which relate to requirements for affected municipal electric 
utilities to conduct a referendum election, state as follows: 

 
(a) As used in this subsection, the term “affected municipal electric utility” 

means a municipality that operates an electric utility that: 
 

1. Serves two cities in the same county; 
2. Is located in a noncharter county; 
3. Has between 30,000 and 35,000 retail electric customers as 

of  September 30, 2007; and 
4. Does not have a service territory that extends beyond its 

home county as of September 30, 2007. 
 

(b) Each affected municipal electric utility shall conduct a referendum 
election of all of its retail electric customers, with each named retail 
electric customer having one vote, concurrent with the next regularly 
scheduled general election following the effective date of this act. 

 
 
(c) The ballot for the referendum election required under paragraph (b) shall 

contain the following question: “Should a separate electric utility 
authority be created to operate the business of the electric utility in the 
affected municipal electric utility?” The statement shall be followed by 
the word “yes” and the word “no.” 
 

(d) The provisions of the Election Code relating to notice and conduct of the 
election shall be followed to the extent practicable. Costs of the 
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referendum election shall be borne by the affected municipal electric 
utility. 

 
(e) If a majority of the affected municipal electric utility’s retail electric  

customers vote in favor of creating a separate electric utility authority, the 
affected municipal electric utility shall, no later than January 15, 2009, 
provide to each member of the Legislature whose district includes any 
portion of the electric service territory of the affected municipal electric 
utility a proposed charter that transfers operations of its electric, water, 
and sewer utility businesses to a duly-created authority, the governing 
board of which shall proportionally represent the number of county and 
city ratepayers of the electric utility.   

 
We note that paragraph (e) was repealed as of July 1, 2014, by s. 66, ch. 2014-17. 
 

The Petition states that Rules 25-6.0439(1) and (2), and 25-6.0441(1), F.A.C., are 
relevant, applicable, and support the issuance of the requested declaratory statement.  In defining 
“territorial agreement” and “territorial dispute,” Rule 25-6.0439, F.A.C., states as follows: 

 
For the purpose of Rules 25-6.0440, 25-6.0441 and 25-6.0442, F.A.C., the 
following terms shall have the following meaning: 
 
(1) “Territorial agreement” means a written agreement between two or  more 

electric utilities which identifies the  geographical areas to be served by 
each electric utility party to the agreement, the terms and conditions 
pertaining to implementation of the agreement, and any other terms and 
conditions pertinent to the agreement; 

 
(2) “Territorial dispute” means a disagreement as to which utility has the right 

and the obligation to serve a particular geographical area. 
 

Rule 25-6.0441, F.A.C., states the circumstances under which a territorial dispute may be 
initiated, as follows: 

 
(1) A territorial dispute proceeding may be initiated by a petition from an electric 

utility requesting the Commission to resolve the dispute. Additionally the 
Commission may, on its own motion, identify the existence of a dispute and 
order the affected parties to participate in a proceeding to resolve it. . . . 

 
The Petition states that our orders approving the electric service areas and territorial 

boundaries between Vero Beach and FPL (Territorial Orders) are relevant, applicable, and 
support the issuance of the requested declaratory statement, as follows:   

 
Order No. 5520, issued August 29, 1972, in Docket No. 72045-EUIn re: 
Application of Florida Power and Light Company for approval of a territorial 
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agreement with the City of Vero Beach (approving the original territorial 
agreement between Vero Beach and FPL).     

 
Order No. 6010, issued January 18, 1974, in Docket No. 73605-EU, In re: 
Application of Florida Power & Light Company for approval of a modification 
of territorial agreement and contract for interchange service with the City of 
Vero Beach, Florida (approving a slight modification of the territorial agreement 
with no facilities or customers being affected).  
 
Order No. 10382, issued November 3, 1981, in Docket No. 800596-EU, In  re: 
Application of FPL and  the City of Vero Beach for  approval  of  an 
agreement relative to service areas (approving as in the public interest a 
territorial agreement where each utility transferred a number of electric service 
accounts to the other) and Order No. 11580, issued February 2, 1983, in that 
same docket (consummating order).   
 
Order No. 18834, issued February 9, 1988, in Docket No. 871090-EU, In re:  
Petition of Florida Power & Light Company and the City of Vero Beach for 
Approval of Amendment of a Territorial Agreement (approving amendment to 
the territorial agreement by establishing a new territorial dividing line).   
 
B. Indian River County’s Statement of Facts 
 

Indian River County states that it does not operate under a county charter and that it has 
such power of self-government as is provided by general or special law, citing to Florida 
Constitution Article VIII § 1(f)-(g), and Sections 125.01 and 125.42, F.S.  The Petition alleges 
that in 1987, Indian River County, by Resolution, granted, and Vero Beach accepted, an 
exclusive electric service Franchise Agreement for certain unincorporated geographic areas of 
the County (Franchise Area).  The Petition alleges that the Franchise Agreement grants Vero 
Beach (1) the exclusive right to supply electric service to certain parts of the unincorporated 
areas of the County, and (2) the right to utilize the streets, bridges, alleys, easements, and public 
places for the placement of its facilities for a period of 30 years.  The County states that pursuant 
to the Franchise Agreement, Vero Beach has erected poles, fixtures, conduits, wires, meters, 
cables, and other such electric transmission and distribution facilities for the purpose of 
supplying electricity within the Franchise (Electric Facilities).  The County alleges that it is not 
going to renew the Franchise Agreement when it expires on March 4, 2017.   
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The Petition states that as a Vero Beach electric customer and as the elected 
representative of all Indian River County citizens, the County is especially mindful of its role in 
ensuring that its citizens in the Franchise Area have access to high quality, cost-effective 
electric service.  The County alleges that the health, safety, and welfare of its citizens depend 
upon this indispensable service, and reliable and affordable electricity is vital to the economic 
development and well-being of the entire County.  The Petition states that in light of the 
Franchise Agreement termination, it is the County’s duty and intent to make those necessary 
arrangements as will ensure the seamless and uninterrupted provision of high quality, reliable, 
electric service to customers within the Franchise Area.   

 
Indian River County alleges that Vero Beach’s electric service within the Franchise 

Area has become increasingly more contentious and controversial.  The Petition alleges that the 
customers in the Franchise Area have no voice in the utility’s operation and management and 
no redress to any governmental authority because they reside outside the city limits and have 
no vote in city elections.  The Petition further states the utility customers have no regulatory 
recourse regarding their electric service provider because most municipal utility actions are 
outside our authority.   

 

Indian River County states that Vero Beach has refused to comply with the 
requirements of Section 366.04(7), F.S., by failing to conduct an election or to otherwise 
create an electric utility authority that would include representation of non-city customers.  The 
Petition alleges that there is substantial subsidization of Vero Beach’s general government 
operating budget from non-city Franchise Area customers who receive no city services.  The 
Petition states that a Vero Beach residential customer can pay approximately a third more for 
electricity than an FPL customer living across the street.   

 
The Petition alleges that in 2013, Vero Beach and FPL agreed to the sale of Vero 

Beach’s electric utility system to FPL, which contemplates FPL serving the Franchise Area and 
the territories within Vero Beach and the Town of Indian Shores.  The County states that it 
supports this sale and is prepared to negotiate the necessary franchise agreement and any other 
required documentation within its authority that would enable FPL to serve customers within the 
Franchise Area.  At this time, that sale is still pending with several outstanding issues, and there 
have been some reports suggesting that the transfer may not be completed.   The Petition states 
that if the proposed transfer from Vero Beach to FPL occurs, the questions asked in the Petition 
will be unnecessary and Indian River County shall take all actions necessary to facilitate the 
seamless and uninterrupted transfer of customers to FPL. 
 

C. Description of How the Statutory Provisions, Orders, or Rules Identified May 
Substantially Affect Indian River County in its Particular Set of Circumstances 

 
 The Petition states that it is requesting a declaration “regarding the effect of the 
expiration of the Franchise on a number of critical matters affecting the substantial interest of the 
Board,” as to its rights, duties, and responsibilities on its own behalf and on behalf of its citizens 
in the Franchise Area, for the following reasons: 
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 In order to properly assess the impact of the Franchise Agreement expiration on “its 
particular circumstances as a [Vero Beach] electric customer and as the sole authority 
to grant a franchise to a successor electric supplier.”   
 

 To obtain a declaration on “the Board’s responsibilities regarding the electric 
reliability and electric grid within the County in view of the Franchise termination.”  

 
 “[T]o comprehensively understand its role and the associated legal rights, duties, and 

responsibilities with respect to the provisioning of electric service within the 
Franchise Area and the potential issues that may be associated with granting a 
franchise to a successor provider.”   

 
 To understand what jurisdiction Section 366.04(7), F.S., gives to this Commission 

and what consequences Vero Beach’s alleged failure to comply with the statute has 
on Indian River County as a customer, Vero Beach’s “present supplying of 
electricity,” the effect of the Franchise Agreement expiration, and Indian River 
County’s planning for a successor electric service provider in the Franchise Area. 

 
Indian River County states that it has an actual need to understand the applicability of Chapter 
366 and our rules and orders to the facts and issues presented so that the County will be able to 
properly plan, prepare, and designate a successor electric service provider in the Franchise Area 
and take such other actions necessary to ensure the availability of safe, reliable, and cost 
effective electric service in the Franchise Area after the Franchise expires. 
 

D. Indian River County’s Legal Argument 
 
Indian River County argues that before the Franchise Agreement was executed in 1987, 

any electric service provided by Vero Beach within the unincorporated areas of the County was 
ancillary to Vero Beach’s service within its city limits and was subject to general law and 
common law principles regarding its occupation of public property within the unincorporated 
areas of the County.  The Petition alleges that the Franchise Agreement for electric service 
outside Vero Beach’s city limits significantly and materially changed the relationship between 
the parties and that the Franchise Agreement, as a contract, established and controls the rights, 
duties, and responsibilities of Vero Beach with respect to its electric service within the 
unincorporated areas of the County and any contracts relating to that service.     

 
The County argues that even though we have specific jurisdiction to approve territorial 

agreements that determine the service areas of each utility, Vero Beach’s fundamental legal 
authority to provide electric service within the unincorporated areas of the County is expressly 
granted by the Franchise Agreement.  The County alleges that once the Franchise Agreement 
expires in 2017, Vero Beach will not have any right to construct, maintain, and operate its 
electric system on the easements and other public places described in the Franchise Agreement.  
The County alleges that without this authority, Vero Beach will be required to remove its Electric 
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Facilities unless it can negotiate a transfer to the successor electric service provider.  Further, the 
Petition alleges that Vero Beach would have no legal authority to use its Electric Facilities to 
deliver and provide electric service to customers in the Franchise Area in the unincorporated 
areas of the County.  The County states that once Vero Beach’s Franchise Agreement expires and 
it has no legal right to serve the Franchise Area, there are no legal consequences to Indian River 
County or the Franchise Area customers for any contracts Vero Beach may have, including the 
municipal utility contracts with OUC and Florida Municipal Power Agency, and that these 
contracts do not provide Vero Beach with any authority to continue service in the Franchise Area 
after the Franchise Agreement expires. 

 
Indian River County states that after the Franchise Agreement expires, the territorial 

agreements and boundaries between Vero Beach and FPL become invalid with respect to the 
Franchise Area, and our Territorial Orders are “called into question.”  The Petition states that 
after the Franchise Agreement expires, we will not have any authority under Chapter 366, F.S., to 
designate Vero Beach the electric service provider within the Franchise Area.  The County states 
that our authority under Section 366.05, F.S., to authorize certain improvements as to plant and 
equipment of any public utility remains subject to the utility’s lawful right to occupy streets, 
rights-of-way, easements, and other property, both public and private.     
 

The Petition states that after the Franchise Agreement expires, there would be no 
limitation on the County’s authority to acquire Vero Beach’s Electric Facilities and resell 
service, or to grant a franchise to FPL or any other successor electric provider within the 
Franchise Area. Indian River County points out that it possesses those powers of self-
government as are provided by general or special law, including municipality powers to provide 
electric service.  The County argues that to the extent it would offer electric service within the 
Franchise Area, it would be a municipal electric utility pursuant to its municipal powers, and 
thus an electric utility within the scope of Section 366.02(2), F.S., and not a public utility under 
Section 366.02(1), F.S.  The County states that by planning and preparing for a successor electric 
service provider, including the grant of a new franchise, the County is properly addressing 
electric reliability and grid coordination issues within its authority.  

The County asks that in the alternative, or to the extent necessary, we should initiate such 
proceedings as are within our jurisdiction to address the territorial agreements, service 
boundaries, and electric grid reliability responsibilities so as to ensure the continued and 
uninterrupted supply of electric service throughout the County. 

E. Intervenor and Amici Curiae Responses to the Petition for Declaratory Statement 

1. Statement of Facts 

Vero Beach states that it accepts Indian River County’s alleged facts as true but, because 
it believes that many pertinent facts have been omitted, it includes what it states is a more 
complete exposition of the relevant history.  TECO takes no position on the statement of facts.  
OUC cites additional facts concerning its authority and jurisdiction and its contractual 
relationship with Vero Beach.  FECA’s Memorandum of Law introduces additional facts 
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concerning the Grid Bill.  FMEA introduces additional facts concerning the historical 
background of electric industry regulation and our authority.  FPL raises certain additional facts 
related to the pending sale of Vero Beach’s utility to FPL. 

2. Motions to Dismiss the Petition 

Vero Beach and OUC each filed a motion to dismiss the Petition for Declaratory 
Statement.  TECO, Duke and OUC support Vero Beach’s motion to dismiss.  FPL states that the 
Petition should be dismissed or denied to the extent the declarations it seeks run counter to our 
exclusive jurisdiction over the Florida grid and territorial matters.  FMEA supports Vero Beach’s 
motion to dismiss on Questions a-c and j-l (See listing of Questions a–n on pages 1-3 herein).  
FECA concludes that the declaratory relief sought by Indian River County cannot be granted and 
the Petition should be dismissed.  The grounds alleged for dismissal are as follows: 

a. The Petition is based on hypothetical and speculative facts and there is 
no present controversy or need for the declaratory statement 

Vero Beach argues that a party seeking a declaratory statement must show that there is an 
actual present and practical need for the requested declaratory statement and that the declaration 
addresses a present controversy.  Vero Beach states that a declaratory statement should not be 
issued if it amounts to an advisory opinion based on a hypothetical state of facts which have not 
arisen and are only contingent, uncertain, rest in the future, and form the basis of merely the 
possibility of legal injury.   

 
Vero Beach maintains that the Petition should be dismissed because there is no present 

need for the requested declaratory statement because Indian River County concedes that Vero 
Beach plans to sell its entire electric system to FPL, the County supports the sale, and it is only 
unidentified, speculative reports suggesting that the sale will not be completed that allegedly give 
rise to the need for the declaratory statement.  Further, Vero Beach alleges that the County has 
stated that it is prepared to grant an extension of the Franchise Agreement to Vero Beach to 
facilitate continued service during the hypothesized transition period, and the expiration of the 
Franchise Agreement will not occur for more than two and half years, if ever.  

Vero Beach argues that Petition’s legal assumption that our Territorial Orders will no 
longer be valid after the Franchise Agreement expires is contrary to Section 120.565, F.S. Vero 
Beach states that Questions a-i and k-m are similarly based on circumstances that have not 
occurred or that are purely hypothetical and speculative.   

b. The Petition improperly seeks to determine the conduct of Vero Beach 
and other third parties 

Vero Beach states that Rule 28-105.001, F.A.C., provides that a declaratory statement is 
not the appropriate means for determining the conduct of another person. Vero Beach argues that 
the Petition should be dismissed because it is improperly asking for declarations that will clearly 
and unavoidably determine the conduct and substantial interests of Vero Beach and will 
significantly and primarily affect the conduct of Vero Beach and FPL.  Vero Beach states that 
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eleven of the fourteen requested declaratory statements specifically reference Vero Beach by 
name and will directly or indirectly determine Vero Beach’s conduct.  Vero Beach points out as 
an example that Question d asks us to issue a declaratory statement concerning Commission-
approved territorial agreements to which Indian River County is not a party, Question k asks us 
to issue a declaration concerning legal obligations to unknown “third parties,” and several 
questions appear to seek to determine FPL’s conduct.  

 
c. The Petition improperly questions the validity of the Territorial Orders  

Vero Beach asks us to dismiss the Petition as a collateral attack on our Territorial Orders. 
Vero Beach points out that the Board asks in Question d whether the Territorial Orders are 
invalid, or assumes they are invalid, citing to Questions e and f.  Vero Beach states that this is 
contrary to the Section 120.565, F.S., requirements that a petitioner may only ask for a 
declaration as to the applicability of statutes, rules, and orders to the petitioner in its particular 
circumstances and that agency orders must be assumed to be valid.  Vero Beach points out that 
territorial agreements we approve have the full legal effect of our Territorial Orders because they 
are part of those Orders.   

 
d. This declaratory statement proceeding is not the appropriate vehicle 

for addressing territorial matters where there is no territorial dispute 
 
Vero Beach states that the County’s Petition asks us to resolve hypothetical future 

territorial disputes between the County and Vero Beach (Question g), between Vero Beach and 
FPL (Questions d-f and h), or between Vero Beach and other potential electric utilities 
(Questions f, h-j, m, and possibly n).  Vero Beach argues that the hypothetical disputes arise 
because the County is asking us to declare that it can pick whatever utility it wants to serve in the 
unincorporated areas of the County where Vero Beach presently serves.  Vero Beach asks us to 
dismiss the Petition because these results are contrary to Florida statutory and decisional law and 
are not an appropriate subject for a declaratory statement. 

 
Vero Beach argues that there is no territorial dispute to be addressed, which underscores 

the speculative and hypothetical nature of the County’s requests, as well as the impropriety of the 
County’s efforts to utilize the declaratory statement process to address what is, at most, a highly 
speculative future dispute. Vero Beach states that we should reject the County’s attempt to 
circumvent this Commission’s territorial dispute procedure and associated evidentiary hearing 
and should accordingly dismiss the Petition. 

 
e. Indian River County improperly assumes as undisputed the threshold 

legal issues involving the County’s authority to provide electric 
service and the status of Vero Beach’s Electric Facilities which are in 
dispute and cannot be resolved in this proceeding 

Vero Beach argues that nothing in Section 120.565, F.S., authorizes a petition for 
declaratory statement to assume legal conclusions.  In the Petition, the County improperly 
assumes as true threshold legal issues concerning (1) the County’s basic authority to provide 
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electric service and (2) the status of Vero Beach Electric Facilities located in County rights-of-
way if the Franchise Agreement expires or terminates.   

 
Vero Beach alleges that Questions a-c, e, and g incorrectly assume that the County is 

authorized to provide electric service.  Vero Beach argues that nothing in Section 125.01(1)(k) 
and (q), F.S., makes reference to the provision of electrical services by a county, nothing in 
Chapter 125, F.S., specifically authorizes the County to provide electrical service, and no county 
in Florida provides such service.  Vero Beach maintains that this threshold legal issue involving 
the interpretation of provisions of Chapter 125, F.S., should be resolved in a circuit court, not 
assumed in this declaratory statement proceeding. 

 
Vero Beach alleges that the Petition incorrectly assumes that if the Franchise Agreement 

terminates, the County can require Vero Beach to remove its Electric Facilities from the 
County’s rights-of-way.  Vero Beach states that the resolution of this legal issue will involve the 
construction of the Franchise Agreement, the application of preemption doctrine, and the 
application of various real property principles including the rights of hold-over tenants, the 
interpretation of easements, the analysis of eminent domain law, and the analysis of potential 
prescriptive rights.  Vero Beach maintains that such complex real property issues should be 
resolved by a circuit court and cannot be assumed away in this declaratory statement proceeding.   
 

f. Federal Power Act implications 

 OUC states that Questions c-e, h, and m may implicate the Federal Power Act.27  
OUC explains that the Federal Power Act grants the Federal Energy Regulatory Commission 
(FERC) certain jurisdiction over the transmission of electric energy in interstate commerce and 
the sale of electric energy at wholesale interstate commerce and over municipal utilities 
concerning standards for the reliable operation of the bulk power supply system.  OUC argues 
that if Questions c-e, h, and m are answered in the affirmative, the decision would potentially 
apply to investor owned utilities and other utilities that own and operate electric distribution and 
transmission infrastructure subject to franchise agreements.  This would lead to the conclusion 
that an underlying landowner could seriously impact the integrity of the bulk power supply 
system simply by choosing to terminate the underlying franchise, easements, or rights-of-way 
that allow the transmission provider to locate and install the equipment to provide service, all 
without regard to Commission-approved territorial agreements, regulatory requirements or 
standards for grid operation.  OUC argues that such conclusions could lead to instability in the 
operation of the bulk power supply system and could invite FERC to try to expand its 
jurisdiction. OUC concludes that the far-reaching implications of the requested declarations 
make the academic exercise of the type requested in the Petition improper in an action for 
declaratory statement.  

 

 

                                                 
27 These Questions essentially address Indian River County taking possession of the Electric Facilities, voiding the 
territorial agreements, supplying electric service, and designating a successor provider. 
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g. Request for alternative relief 

Vero Beach argues that we should dismiss the County’s request for alternative relief 
because such a request is legally improper for a petition for declaratory statement.  Vero Beach 
argues that the County lacks standing to pursue its real interest of lower electric rates through a 
territorial proceeding, citing to Ameristeel v. Clark, 691 So. 2d 473, 478 (Fla. 1997).  Vero 
Beach states that the County has not complied with the pleading requirements of Rule 28-
106.201, F.A.C., particularly the requirements to identify disputed issues of material fact, to 
identify the rules and statutes that entitle it to relief, and to explain how the facts alleged relate to 
the rules and statutes.  

3. The Intervenors’ and Amici Curiae’s Responses in Opposition to the Petition 

Vero Beach argues that if we do not grant its motion to dismiss, we should deny the 
majority of the statements requested in Questions a – n or should issue declarations contrary to 
the answers requested by Indian River County.  OUC supports Vero Beach’s Response in 
Opposition to the Petition.  FMEA states that the issues raised are of great concern to its 34 
municipally-owned electric utility members, and supports Vero Beach’s arguments as to certain 
positions and specific Questions, as explained below.  FMEA supports Vero Beach’s position on 
Questions a-c (concerning whether the County under certain circumstances might be a public 
utility or electric utility) and j-l (concerning, generally, application of 366.04(7), Indian River 
County’s liability regarding third party contracts, and the County’s responsibilities during a 
transmission period following expiration of the Franchise Agreement).  TECO, Duke, and FECA 
argue that the Petition should be dismissed or denied.  The intervenors’ and amici curiae’s 
responses in opposition to the Petition, which address Questions a–n on the merits, are as 
follows: 

a. The Commission has exclusive and superior jurisdiction over Vero 
Beach’s service territory, and the Franchise Agreement has no effect on 
the Commission’s jurisdiction or Territorial Orders. 

 
Vero Beach argues that the Petition should be denied to the extent the County is 

requesting declarations that run counter to our exclusive and superior jurisdiction to that of 
Indian River County28 over “planning, development, and maintenance of a coordinated electric 
power grid throughout Florida to assure an adequate and reliable source of energy for operational 
and emergency purposes in Florida and the avoidance of further uneconomic duplication of 
generation, transmission, and distribution facilities.”29 Vero Beach asserts that the County’s 
argument, that after the Franchise Agreement expires, Vero Beach will have no right to serve, is 
contrary to and would undermine our exclusive jurisdiction over all territorial matters, planning, 
development, maintenance of the grid, and uneconomic duplication of facilities.   

  Vero Beach argues that our exclusive jurisdiction over these matters is grounded not only 
in the Legislature’s sound policy of avoiding the uneconomic duplication of facilities; it is also 

                                                 
28 Section 366.04(1), F.S. 
29 Sections 366.04(1) and (2)(d), and 366.04(5), F.S.. 
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grounded in the need for jurisdiction over service areas to prevent antitrust violations.  Order No. 
PSC-13-0207-PAA-EM, at p. 20, issued May 21, 2013, in Docket No. 120054-EM, In re:  
Complaint of Robert D. Reynolds and Julianne C. Reynolds Against Utility Board of the City of 
Key West, Florida d/b/a Keys Energy Services Regarding Extending Commercial Electrical 
Transmission Lines to Each Property Owner of No Name Key, Florida.  TECO, FECA, and 
FMEA agree with Vero Beach that failure of this Commission to actively supervise the territorial 
decisions of utility service territories would be considered per se Federal antitrust violations 
under the Sherman Act, 15 USC §12.  Parker v. Brown, 317 U.S. 341, 350 (1942). 
 

Vero Beach argues that the Franchise Agreement is of no effect or consequence relative 
to our exclusive and superior jurisdiction over territorial matters and the planning, development 
and maintenance of a coordinated electric power supply grid in order to prevent the uneconomic 
duplication of distribution facilities, and, therefore, does not affect the validity of the our 
Territorial Orders.  Vero Beach maintains that because of our exclusive and superior jurisdiction 
over service territories, the Franchise Agreement was never necessary to Vero Beach’s serving 
the Franchise Area.   
 

FPL, OUC, Duke, TECO, FECA, and FMEA generally echo or support Vero Beach’s 
arguments that we have exclusive and superior jurisdiction over Vero Beach’s service territory, 
and that the Franchise Agreement has no impact on our jurisdiction or Territorial Orders.  FMEA 
states that the Grid Bill is the heart of our regulatory authority over electric service territories in 
Florida and that if each of Florida’s 410 municipalities and 67 counties could choose their own 
retail electric provider, or unilaterally evict an existing electric utility provider at the end of a 
franchise agreement term, there would be no coordinated electric power grid in Florida.  FECA 
believes that if a local government were allowed to evict a utility from an area it serves and had 
planned to serve in the future, the Grid Bill’s purposes of prevention of further uneconomic 
duplication of facilities would be undermined. 

Duke argues that any provisions in the Franchise Agreement that purport to authorize 
Vero Beach to provide electric service within the County are void and that the Petition should be 
dismissed or denied to the extent that it seeks declarations that run counter to our exclusive 
authority to approve territorial agreements. Duke states that the territorial agreement between 
FPL and Vero Beach has no expiration date and will continue in effect until the two parties either 
mutually agree to, or we order, its termination.  Duke argues that an electric utility has an 
obligation to provide service to customers within its territorial boundaries until we relieve it of 
that obligation.  Duke states that the Franchise Agreement exists to provide a mechanism for the 
County to recoup the costs of providing and maintaining the rights-of-way through the collection 
of franchise fees.  Duke takes no position on Question j regarding our jurisdiction under Section 
366.04(7), F.S. 

TECO states that the territorial agreement and amendments we approved in our 
Territorial Orders merged with and became a part of our Territorial Orders and that any 
modification or termination of them must first be made by this Commission.  TECO maintains 
that the Territorial Orders control, not the Franchise Agreement, and local governments have no 
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authority to “trump” our Territorial Orders with franchise agreements. TECO takes no position 
on the merits of which utility should serve the customers at issue. 

b. Indian River County has no authority to choose an alternative electric 
service provider in order to get lower rates. 

 
Vero Beach argues that the Petition is an attempt by Indian River County to usurp our 

exclusive and superior jurisdiction over service territories, planning, and the avoidance of 
uneconomic duplication of facilities, in an effort to get lower rates.  Vero Beach states that such 
attempts have been consistently and unwaveringly rejected by this Commission and by the 
Florida Supreme Court since at least as early as 1968, and we must reach the same result here 
and deny the County’s requested statements by which it hopes to be able to pick and choose 
electric suppliers.  Vero Beach, TECO, and FMEA allege that the County’s assertion it has the 
authority to designate a successor electric service provider in areas presently served by Vero 
Beach is contrary to the Florida Supreme Court’s holding in Storey v. Mayo, 217 So. 2d 304, 
307-308 (Fla. 1968), cert. denied 395 U.S. 909 (1969) (stating that an individual has no organic, 
economic or political right to service by a particular utility merely because he deems it 
advantageous to himself). 

 
c. Indian River County’s assertion that non-City residents “have no redress at 

all to any governmental authority” is false and affords no basis for the 
declaratory statement. 

 
 Vero Beach alleges that the County’s claim of “no redress” is patently false, affords no 
basis for the requested declaratory statements and we should accordingly deny the requested 
declaratory statements.  In support of this position, Vero Beach cites to Storey, 217 So. 2d at 
308, where the Florida Supreme Court affirmed our order approving a territorial agreement 
between the City of Homestead and FPL.  Vero Beach points to the Court’s reasoning that in the 
event of excessive rates or inadequate service, the customers’ appeal under Florida law is to the 
courts or the municipal council.  Vero Beach states that the Town of Indian River Shores has 
filed a lawsuit against Vero Beach raising exactly this claim as the first count of the complaint.30  
 

d. Vero Beach provides electric service in its Commission-approved service 
territory pursuant to the Commission’s express jurisdiction, the Territorial 
Orders, and additional legal authority. 

 
 Vero Beach states that, at a minimum, it has provided service pursuant to the Territorial 
Orders since the issuance of Order No. 5520 in August 1972.  Vero Beach states that Indian 
River County’s argument that Vero Beach has no legal right to serve absent the County’s 
authorization pursuant to the Franchise Agreement is false on its face:  If Vero Beach had no 
right to serve in 1972, we would not have approved its service area.  Vero Beach maintains that it 
has provided service subject to our express statutory jurisdiction over service territories and over 
                                                 
30 Town of Indian River Shores v. City of Vero Beach, Case No. 312014 CA 000748 (Fla. 19th Circuit in and for 
Indian River County, Complaint filed July 18, 2014).   
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the planning, development, and maintenance of a coordinated power supply grid for the 
avoidance of uneconomic duplication of facilities since the enactment of the Grid Bill in 1974 
and pursuant to our “implicit authority” before that.  Further, Vero Beach alleges that it provides 
electric service in the unincorporated areas of the County pursuant to its home rule powers under 
section 2(b), Article VIII of the Florida Constitution and pursuant to its powers under Sections 
166.021 and 180.02(2), F.S.  
 
 Vero Beach states that the territorial agreements we approved are part of our Territorial 
Orders and thus have the full legal effect and authority of those Orders.  Vero Beach alleges that 
neither the County nor any other officer or agency of the County ever appeared in any of this 
Commission’s proceedings pursuant to which our Territorial Orders were issued.  Vero Beach 
states that the County acquiesced in Vero Beach’s serving in the unincorporated areas of the 
County allocated to Vero Beach, with FPL’s express agreement and support, in at least three 
separate instances before the Franchise Agreement ever existed, and in one additional territorial 
amendment since the Franchise Agreement existed.  Vero Beach alleges that this acquiescence 
may well provide additional, separate legal authority for Vero Beach’s continuing ability to serve 
using the County’s rights-of-way, but such issues should be addressed by the courts.   
 
 Vero Beach and FECA maintain that no subsection of Chapter 125, F.S., authorizes 
counties to own or operate electric utility systems, although that chapter does allow counties to 
purchase or sell water, sewer, and wastewater reuse utilities.  They allege that based upon a basic 
tenet of statutory construction, the listing of the other utility services excludes electric utility 
services, and therefore Chapter 125, F.S., does not authorize the County to provide electric 
service to the public.   

 
e. The Legislature’s statutory system of governing service areas, electric 

system planning, and avoiding uneconomic duplication of facilities would 
be undermined if a county could simply designate electric suppliers at 
will. 

 
Vero Beach alleges that most of Indian River County’s requests, including Questions d-i, 

m, and n, turn critically on the mistaken belief that the Franchise Agreement is the sole legal 
authority for Vero Beach to use the County’s rights-of-way and to provide electric service.  Vero 
Beach states that if the County’s argument is accepted as true, it would follow that any utility 
would need a franchise agreement with any county or city in which it provides service, and the 
county or city would have the power to designate any utility of its choosing upon expiration of a 
franchise. Vero Beach maintains this argument is absurd, as evidenced by the fact that Vero 
Beach operated in the unincorporated areas of the County for at least 35 years, and probably for 
close to 60 years, before there was ever a Franchise Agreement and that other Florida utilities 
serve in many cities and many counties without franchises.    

 
Vero Beach argues that we must deny the requested statements relating to the County’s 

asserted powers to evict Vero Beach from County rights-of-way.  Vero Beach maintains that if 
the County’s arguments are accepted, it would undermine the ability of parties to rely on their 
territorial agreements or on our orders approving them, with adverse impacts on whichever 
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parties become disfavored by a county or city for any reason.  Vero Beach asserts that no utility 
could reasonably make investments if it were uncertain as to the continuation of its legal ability 
to serve.  Vero Beach states that the Florida Legislature has fully and definitively addressed this 
potential problem by enacting the Grid Bill, which gives us the exclusive jurisdiction over all 
such matters and pursuant to which utilities can plan to serve their Commission-approved service 
areas in reliance on the statutes and our territorial orders.   

 
f. Termination of the Franchise Agreement does not affect Vero Beach’s 

rights to provide service in its Commission-approved service area or to 
continue using public rights-of-way or private easements 

 
FECA states that the issues before us are of great concern to FECA, its 17 electric 

cooperative members and to the consumer-members that are served by those electric 
cooperatives.  FECA states that one issue of extreme significance is whether a utility can rely on 
Commission-approved territorial agreements and the territorial provisions in Section 366.04, 
F.S., to define the service area that it must plan to serve now and in the future, or whether a local 
government can unilaterally take away a utility’s customers and service area whenever a 
franchise agreement expires or if there is no franchise agreement.   

 
FECA argues that termination of the Franchise Agreement does not affect Vero Beach’s 

rights to continue using the County, state, city, or federally-owned rights-of-way or private 
easements.  FECA states that Section 361.01, F.S., authorizes electric utilities to use eminent 
domain to obtain easements they require, both on public and private lands, and Vero Beach can 
obtain the easements it needs to continue to provide service in the Franchise Area.  FECA states 
that Indian River County’s reliance on Section 337.401(2), F.S., for the proposition that it can 
deny use of its rights-of-way for no cause is misplaced because that section authorizes local 
government to prescribe and enforce reasonable rules or regulations for the placement of utility 
facilities in rights-of-way, but gives no authority for a local government to require a utility to 
remove its facilities from a right-of-way or completely prohibit a utility from using its rights-of-
way under any circumstances without good cause. 

 
F. Indian River County’s Consolidated Response and Objections to the Motions to 

Dismiss and Responses in Opposition to the Petition 
 

Indian River County states that it does not disagree with the basic legal standards cited in 
Vero Beach’s and OUC’s motions to dismiss, but that the Petition fully complies with Florida 
law.  The County states that the Petition is not based upon speculation or hypothetical situations 
because the Franchise Agreement’s March 5, 2017 expiration is a real fact that presents a present 
controversy since the issues associated with transitioning to a new electric service provider 
require years of planning and preparation.  The County maintains that because a condition 
precedent to selling Vero Beach’s system to FPL cannot currently be met, there is a present and 
real need for us to answer the questions raised in the Petition. 

 The County states that none of the questions seek to determine, direct, instruct, or control 
the conduct of another person.  The County maintains that even though eleven of the fourteen 



ORDER NO. PSC-15-0101-DS-EM   
DOCKET NO. 140142-EM   
PAGE 25 
 
questions reference Vero Beach by name, the questions seek answers for what the County should 
or should not do or they ask necessary prefatory legal questions.  As an example, the County 
states that in asking whether the territorial agreements become invalid by operation of law once 
the Franchise Agreement expires, the County wants to understand our jurisdiction, if any, with 
respect to the Electric Facilities in the Franchise Area once the Franchise Agreement expires and 
is not seeking to determine, control, or otherwise require any conduct by Vero Beach or FPL.   

In regard to its alternative request for relief, the County states that during the course of 
this proceeding, we may become aware of facts, laws, or other conditions that may require our 
further investigation, and that it would be irresponsible for us not to take up issues that raise 
questions.  The County states that it is appropriate for the Petition to suggest that we may want to 
initiate a separate proceeding to do something within our jurisdiction that cannot be done in a 
declaratory statement proceeding if we determine that the issue merits further exploration.  

 Indian River County states that it is not seeking to terminate the territorial agreements 
between FPL and Vero Beach or otherwise challenge our authority in this area.  Instead, the 
County alleges that it wants answers to the key issue of the effect of the Franchise Agreement’s 
expiration on the Territorial Orders vis a vis what the County may or may not do.  The County 
admits that Questions d, e, and f assume that the Territorial Orders may be invalid for the 
purpose of fully understanding the consequences of the Franchise Agreement expiration. 

The County states that although a territorial order may give a utility the right to serve a 
geographic area, the utility may only serve subject to obtaining a variety of different property 
rights, authorizations, approvals, or permits from local, state, or federal government, and 
property owners, as appropriate. In explaining its concept of concurrent authority, the County 
states that a territorial order does not grant unconditional authority to begin setting poles, 
stringing wires, burying cable, installing transformers, or placing any other equipment in a 
subdivision.  The County argues that this Commission and Indian River County exercise 
concurrent responsibilities with respect to the provision of electric service within the County and 
the that statutes require us to work together in exercising our respective duties.  

Indian River County argues that it is irrelevant for Vero Beach to argue that the City 
provided service within the County without a franchise agreement prior to the 1987 Franchise 
Agreement because prior to the adoption of the 1968 Florida Constitution, non-charter counties 
such as Indian River County did not have authority to require a franchise as a precondition of 
service or use of the County’s property.  The County argues that it now has a broad grant of 
authority under Section 125.01, F.S., that it is only limited if there is a general or special law 
clearly inconsistent with its delegated powers and that a non-charter county’s power to require 
franchise agreements from electric utilities has not been found inconsistent with our powers.   

 
The County states that a franchise agreement is a bargained for exchange in which a 

county relinquishes a property right.  The County maintains that it gave Vero Beach the right to 
access and use County property along with an exclusive right to provide electricity in exchange 
for which Vero Beach collects and remits a franchise fee to the County.  The County argues that 
the Florida Supreme Court has recognized that with expiration of the franchise, the benefits of 
the franchise will also expire.   
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In support of its position, Indian River County relies upon In re:  Petition to relieve 

Progress Energy Florida, Inc. of the statutory obligation to provide electrical service to certain 
customers within the City of Winter Park, pursuant to Section 364.03 and 366.04, F.S.31  The 
County argues that in that docket, after expiration of the franchise agreement between the City of 
Winter Park and Progress Energy Florida, Inc. (f/k/a Florida Power Corp. (FPC)), we did not tell 
Winter Park that FPC was the authorized electric service provider that would continue to serve 
customers, that it would be uneconomic for Winter Park to duplicate FPC’s facilities, that Winter 
Park could not purchase FPC’s facilities, or that Winter Park could not be the electric utility.  
Indian River County states that we “recognized the concurrent authority of Winter Park and 
accepted the fact that when the franchise expires, if the parties could not negotiate a successor 
franchise, then the PSC-designated electric utility would no longer be the electric utility for that 
area.”  The County alleges that subsequent to Florida Power Corp. v. City of Winter Park, 887 
So. 2d 1237 (Fla. 2004), we continued to work concurrently to give effect to the consequences of 
the expired franchise and relieved Progress Energy of its obligations to provide electric service in 
Winter Park.  The County states that while there was no territorial order that needed to be 
revoked or modified in 2005, we did not approve an actual territorial agreement between Winter 
Park and Duke until 2014. 

 
 Indian River County’s response to intervenors’ and amici curiae’s arguments that utilities 
cannot be evicted at the expiration of a Franchise Agreement is that utilities are sophisticated 
contracting parties that are aware of the agreement’s termination date when executing the 
contract.  The County argues that eviction at the end of a franchise would interfere with a 
utility’s underlying power and services contracts “only if you don’t act responsibly,” citing to the 
Franchise Agreement’s five year advance notification of termination provision.  The County 
states that franchises have meaning and purpose, and to say that a utility may holdover after a 
franchise has expired is just as repugnant as the unilaterally imposed franchise fee rejected by the 
Florida Supreme Court.  The County states that given its decision not to renew the franchise 
agreement, we should answer the Petition, and together the County and this Commission “can 
work together to transition electric service to a worthy successor.”   
 
V. FINDINGS 

 
In accordance with Rule 28-105.003, F.A.C., we are relying on the facts contained in 

Indian River County’s Petition without taking a position on the validity of those facts.  This 
Order will be controlling only as to the facts relied upon and not as to other, different or 
additional facts.  As our conclusion is limited to the facts described above, any alteration or 
modification of those facts could materially affect the conclusions reached in this declaratory 
statement. We take official recognition of Town of Indian River Shores v. City of Vero Beach  
and of Resolution 2014-069 of the Board of County Commissioners of Indian River County  
because of their relevance to our determination of Question j, as explained in Section F below.  

                                                 
31 Order No. PSC-05-0453-PAA-EI, issued April 28, 2005, in Docket No. 050117, and Consummating Order No. 
PSC-05-0568-CO-EI, issued May 23, 2005. 
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We deny the Petition for failing to meet the Section 120.565, F.S., threshold requirements for 
issuance of a declaratory statement for the reasons explained below. 

A. The Petition improperly assumes that the Territorial Orders are invalid and fails to 
state with particularity petitioner’s set of present, ascertained or ascertainable 
circumstances  

 
Section 120.565, F.S., requires a petition for declaratory statement to state with 

particularity the petitioner’s set of circumstances to which the agency will apply its 
interpretation.  The Petition alleges that the County’s specific set of circumstances to which the 
law should be applied is its status as a Vero Beach electric customer and its status as sole 
authority, upon expiration of the Franchise Agreement, to terminate Vero Beach as the electric 
service provider and to designate by franchise agreement a successor electric utility service 
provider or to provide the service itself.  Other facts raised in the Petition explain why Indian 
River County filed its Petition for Declaratory Statement, but are not relevant to an analysis of 
whether the questions posed meet the requirements of Section 120.565, F.S.   

 
Other than the bare assertion that Indian River County is a Vero Beach electric customer, 

the Petition gives no facts concerning the County’s status as a Vero Beach electric customer and 
does not ask for a declaratory statement related to its customer status.  The alleged fact that the 
County is an electric customer of Vero Beach is therefore irrelevant to the requested declaratory 
statement. 

 
The County’s allegation that it has sole authority upon expiration of the Franchise 

Agreement to terminate Vero Beach as the electric service provider and to designate by franchise 
agreement a successor electric utility service provider or to provide service itself, does not 
constitute a set of facts upon which to apply the law.  Instead, this statement assumes a legal 
conclusion that the Territorial Orders are inapplicable or invalid as to Indian River County 
because of its authority to issue franchise agreements.  Based upon this assumption, the Petition 
then asks 14 questions, with subparts, which are listed on pages 1-3 of this recommendation.  
The County states that it is asking for a declaratory statement in order to be fully apprised of its 
rights, duties, and responsibilities in the event the sale of Vero Beach’s utility to FPL does not 
close.  Thus, Questions a-n are primarily centered on what actions Indian River County might or 
might not take relating to its alleged responsibility to pick a new electric service provider for the 
County after the Franchise Agreement terminates on March 4, 2017.  

 
Section 120.565(2), F.S., requires that orders being applied to a petitioner’s specific 

circumstances be presumed valid.  The Petition does not comply with Section 120.565(2), F.S., 
because the Petition and Questions a-n incorrectly presume the Territorial Orders will be invalid 
as to Indian River County upon expiration of the Franchise Agreement.  The Petition then uses 
this presumption of invalidity as a statement of the County’s factual circumstances.  If the 
County’s assumption that the Territorial Orders are invalid is eliminated, there is no set of factual 
circumstances alleged which are applicable to the County and upon which to apply statutory 
provisions, rules, or orders.  
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The Petition is further premised on a legal assumption that Indian River County has 
statutory authority to assume ownership of Vero Beach’s Electric Facilities and provide electric 
service within the Franchise Area (Questions a, b, e, g, i) and that it has legal authority to choose 
the electric service provider for the Franchise Area other than Vero Beach once the Franchise 
Agreement expires, notwithstanding our Territorial Orders (Questions c, f, h-l, and n).  This 
assumption is not a present ascertainable fact, but is an untested legal theory, and is therefore not 
appropriately addressed in a declaratory statement. 

 
In addition, Questions a–c, e-i, and k-m are based on alleged circumstances concerning 

the provision of electric service that are hypothetical, speculative, and do not demonstrate a 
present, ascertained or ascertainable statement of facts.   The Petition gives multiple scenarios of 
what general actions Indian River County might or might not take after the Franchise Agreement 
expires in 2017.  These actions include Indian River County “acquiring” or “assuming 
ownership” of Vero Beach’s Electric Facilities (Questions a, b, c), and then possibly “leasing or 
otherwise conveying” those facilities to FPL or “some other provider of electric service (e.g., a 
public utility, another municipality, or a cooperative)” (Question c, m).  The Petition alleges that 
the County might supply electric service (Questions a, b, e, g, i) or that FPL or another unnamed 
third party might become a successor electric service provider to Vero Beach (Question f, h, i, k, 
l, m).  Furthermore, the sale negotiations between FPL and Vero Beach are still pending, and the 
Petition admits that if the proposed transfer from Vero Beach to FPL is successfully concluded, 
“the questions posed herein will be unnecessary.”  This admission and the wide variety of 
possible future scenarios presented underscore our conclusion that the Petition fails to 
demonstrate a present, ascertained or ascertainable statement of facts and that Indian River 
County’s alleged factual circumstances constitute a mere hypothetical situation not proper for a 
declaratory statement.   

 
B. The Petition does not provide a description of how Indian River County may be 

substantially affected under a particular set of facts by the statutory provisions, 
rules, or orders it identifies. 

 
The Petition fails to describe how any statutory provisions, rules, or orders may 

substantially affect Indian River County under its particular set of circumstances, as required by 
Rule 28-105.002(5), F.A.C.  The two identified rule provisions32 are not discussed in the Petition 
and individual Questions and so require no further discussion.    

 
The Petition does not describe how the Territorial Orders may substantially affect Indian 

River County.  Further, the Petition fails to identify a controversy, questions or doubts 
concerning the applicability of statutory provisions or orders over which we have authority, as 
required by Rule 28-105.001, F.A.C.  Rather, the County argues that the Franchise Agreement is 
the underlying legal authority for the Vero Beach - FPL territorial agreements we approved, 
which means that once the Franchise Agreement expires, the Territorial Orders are “called into 
question” and Vero Beach has no right or duty to provide electric service within the 
                                                 
32 The two rules identified are Rule 25-6.0439(1) and (2), F.A.C., that define the terms territorial agreement and 
territorial dispute, and Rule 25-6.0441(1), F.A.C., that provides in part that a territorial dispute proceeding may be 
initiated by petition from an electric utility or onour own motion. 



ORDER NO. PSC-15-0101-DS-EM   
DOCKET NO. 140142-EM   
PAGE 29 
 
Commission-approved territory.  Questions d, e, and f specifically assume the Territorial Orders 
are invalid.  Questions a-c, i, k-l and n ask questions which presume the Orders are inapplicable, 
and therefore invalid, as to Indian River County.  Questions g and h use circular reasoning:  They 
specifically presume the Territorial Orders remain valid after expiration of the Franchise 
Agreement, but then ask whether the Orders would preclude the County from replacing Vero 
Beach as the service provider, which could only occur if the Orders were invalid.  Questions j 
and m are not specific enough to determine whether the Territorial Orders are presumed valid.  
None of these questions describe how the Territorial Orders may substantially affect Indian 
River County.   

Questions a-c refer to subsections 366.02(1) and (2), F.S., that define electric utility and 
public utility.  However, the Petition does not describe how these provisions may substantially 
affect Indian River County’s particular set of circumstances. None of Questions a-n address 
Sections 366.04(1) or (2), or Sections 366.05(7) or (8), F.S.  Question j references Section 
366.04(7), F.S., but does not ask about application of that statutory provision to the County, 
instead asking how Vero Beach’s conduct under Section 366.04(7), F.S., might affect the 
County. 

 
C. The Petition is requesting a general legal advisory opinion. 
 
It follows from the Petition’s failure to provide a present, ascertained, or ascertainable set 

of facts and failure to describe how the statutory provisions, rules, or orders may substantially 
affect Indian River County in its particular circumstances, that the Petition is asking for a general 
legal advisory opinion, contrary to Section 120.565, F.S.  The Petition asks general questions as 
to the legal status of the Territorial Orders (Question d); asks whether there are any limitations 
on the County with respect to our jurisdiction “under Chapter 366, Florida Statutes” (Questions e 
and f); asks whether there are any issues for the County to address under unspecified rules or 
orders, or under Chapter 366, F.S. (Question i, l); fails to specify any rule, statute or order at all 
(Questions d, k), including a question asking about how the conduct of Vero Beach under 
Section 366.04(7), F.S., would affect the County’s responsibilities (Question j); asks questions 
about our jurisdiction (Questions m, n); and asks about any limitations on an unspecified 
“successor electric service provider” “under Chapter 366” (Question m).  These general 
questions do not meet the requirements of Rule 28-105.002(5), F.A.C., because they fail to 
describe how a particular statutory provision or order applies to specific factual circumstances of 
the County and, instead, ask for a general legal advisory opinion. 

 
The essential question posed by the Petition is whether a non-charter county has the 

authority to designate an electric utility service provider, or provide that service itself, within the 
unincorporated territory of the county, notwithstanding the existence of a Florida Public Service 
Commission order approving a territorial agreement between a regulated public utility and 
municipal electric utility for that same territory.  We do not have the authority to issue a legal 
advisory opinion or to announce general policy of far-reaching applicability in a declaratory 
statement proceeding.   
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D. The Petition asks for a declaratory statement determining the conduct of third 
persons. 

 
Because a declaratory statement is used to determine how an agency will apply the law to 

the petitioner’s particular circumstances, it is not the appropriate means for determining the 
conduct of another person. See Rule 28-105.001, F.A.C.  Indian River County’s Petition asks for 
a declaratory statement on the effect of expiration of the Franchise Agreement on our Territorial 
Orders between Vero Beach and FPL so that the Board may plan how to designate a successor 
electric provider to Vero Beach.  The County’s position is that once the Franchise Agreement 
expires, Vero Beach must cease conducting its business in the unincorporated area of the County, 
and the  County may designate a successor electric provider that might be itself, FPL, or some 
other provider (Questions a–c, e-l, and n).  The Petition states that the County might, in some 
unspecified manner, “acquire” or “assume ownership” of Vero Beach’s Electric Facilities 
(Questions a-c), unless FPL buys the Vero Beach utility, in which case, the County explains, 
there will be no need for us to answer the Petition.  If we were to issue a declaratory statement on 
the County’s Petition, it would directly and significantly impact Vero Beach and FPL and the 
conduct of their businesses in reliance on the Territorial Orders.  Both Vero Beach and FPL ask 
us to dismiss or deny the County’s Petition for Declaratory Statement. 

 
In addition, other individual questions ask for declarations that would directly determine 

the conduct of third persons.  Question d asks for a declaration concerning the legal status of the 
territorial agreements between Vero Beach and FPL.  Question k asks for a declaratory statement 
concerning Indian River County’s legal obligations to Vero Beach or any third parties 
contracting with Vero Beach relating to electric service, which the Petition explains includes 
OUC and the Florida Municipal Power Agency.  Question m asks about our jurisdiction over 
Vero Beach’s Electric Facilities, and also asks for a declaration concerning an unidentified third 
party who the County alleges might provide service within the Franchise Area in the future. We 
are without authority to issue a declaratory statement on the Petition because it would determine 
the conduct of third persons, that is, how Vero Beach, FPL, OUC, FMPA, or other unidentified 
third parties would need to conduct their businesses.   

 
E. The Petition asks for declarations that would require an analysis of statutory 

provisions not within this Commission’s authority and/or analysis of the Florida 
Constitution. 

 Declaratory statements give an agency’s opinion as to the applicability of a statutory 
provision or of any rule or order of the agency.  We decline to issue a declaratory statement as to 
Questions a-c, e-l, and n because answering those questions would require application of 
provisions of law not within our authority. 

The Petition is premised on a legal assumption that Indian River County has statutory 
authority to assume ownership of Vero Beach’s Electric Facilities and provide electric service 
within the Franchise Area (Questions a-c, e, g, i) and that it has legal authority to choose the 
electric service provider for the Franchise Area other than Vero Beach once the Franchise 
Agreement expires, notwithstanding our Territorial Orders (Questions c, f, h-l, and n).  A 
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complete determination of whether the County meets the statutory definition of “public utility” 
or “electric utility,” whether it has the authority to provide electric service, or whether it has the 
authority to replace Vero Beach as the service provider, notwithstanding the Territorial Orders 
would involve an analysis of the powers of counties through interpretation of Chapter 125, F.S., 
and Florida Constitution Article VIII § 1(f) and (g).  It would not be possible to give a complete 
and accurate declaration on these questions without addressing the County’s statutory and 
constitutional powers.  We have no authority over Chapter 125, F.S., or over any provision of the 
Florida Constitution.33  Giving an incomplete declaration that only addresses Chapter 366, F.S., 
would undermine the purpose of the declaratory statement, which is to aid the petitioner in 
selecting a course of action in accordance with the proper interpretation and application of the 
agency’s statute.34   

Additionally, the issue raised in Question i of how expiration of the Franchise Agreement 
affects Vero Beach’s use of the County’s rights-of-way does not raise a matter within our 
jurisdiction, and we therefore have no authority to address this issue in a declaratory statement.  
Question k, addressing contracts between Vero Beach and third parties, does not identify a 
statute, rule, or order of this Commission to be applied to the petitioner’s particular 
circumstances.  We have no jurisdiction over county franchise agreements and, therefore, no 
authority to issue a declaratory statement on Question l concerning the County’s possible future 
actions concerning extension of its Franchise Agreement with Vero Beach.  

 
F. Question j should be denied because the subject matter raised is currently pending 

in Circuit Court litigation and a Chapter 164, F.S., governmental conflict 
resolution proceeding in Indian River County. 

 
By letter of September 2, 2014, Indian River County waived the 90-day statutory 

deadline for issuing the final order on the Petition until December 15, 2014.  The County stated 
that waiver would be appropriate in order for the County “to participate in good faith in the 
Chapter 164 conflict resolution process currently underway involving the Town of Indian River 
Shores, the City of Vero Beach, and Indian River County.”  The County is participating in the 
conflict resolution process as a primary conflicting governmental entity pursuant to Resolution 
No. 2014-069, A Resolution of the Board of County Commissioners of Indian River County, 
Florida, Joining the Florida Governmental Conflict Resolution Process Initiated by the Town of 
Indian River Shores with the City of Vero Beach.  (Attachment B hereto)  Resolution No. 2014-
069 states that Indian River County shares the same conflicts with the City of Vero Beach 
“concerning its conflict over unreasonable electric rates, the City’s refusal to comply with the 
referendum requirements set forth in Section 366.04(7), F.S., and the removal of the City’s 
electric facilities from the Town upon expiration of the City’s franchise.”  The Chapter 164, F.S., 
conflict resolution process was initiated in relation to Town of Indian River Shores v. City of 

                                                 
33 Carr v. Old Port Cove Prop. Owners Ass’n, 8 So. 3d 403, 404-405 (Fla. 4th DCA 2009)(a declaratory statement is 
not the appropriate mechanism to interpret a constitutional provision); PPI, Inc. Fla. Dep’t of Bus. & Prof’l 
Regulation, Div. of Pari-mutuel Wagering, 917 So. 2d 1020 (Fla 1st DCA 2006)(the agency had the authority to 
deny the request for declaratory statement because it was not authorized under section 120.565, F.S., to construe a 
constitutional amendment). 
34 Carr, 8 So. 3d  at 405. 
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Vero Beach, Case No. 312014 CA 000748 (Fla. 19th Cir. in and for Indian River County, 
Complaint filed July 18, 2014).35 (Attachment A hereto) 

 
Although Indian River County did not mention Town of Indian River Shores v. City of 

Vero Beach or the conflict resolution proceeding in its Petition or Response, the Petition does 
note that even though the continuation of electric service by Vero Beach to the Town of Indian 
River Shores is not within the scope of the Petition, Indian River County’s “actions could impact 
the Town as it deals with similar issues.”  Vero Beach alleges that the circuit court case raises the 
exact claim concerning excessive rates or inadequate service as is raised in Indian River 
County’s Petition for Declaratory Statement.  We take administrative notice of Town of Indian 
River Shores v. City of Vero Beach, and of Resolution 2014-069 of the Board of County 
Commissioners of Indian River County because of their relevance to our determination of 
Question j of the Petition.     

 
Established case law and prior decisions of this Commission have held that a declaratory 

statement is not appropriate when another proceeding is pending that addresses the same 
question or subject matter.36  In such cases, it would be an abuse of the agency’s authority to 
permit the use of the declaratory statement process as a means for the petitioner to attempt to 
obtain administrative preemption over legal issues involving the same parties.37  Question j asks, 
in part, whether Vero Beach’s failure to conduct an election under Section 366.04(7), F.S., has 
any legal effect on the Franchise or the Board’s duties and responsibilities for continued electric 
service within the Franchise area.  Question j is not appropriately addressed in this declaratory 
statement proceeding because the issue of the City’s refusal to comply with the Section 
366.04(7), F.S., referendum requirements is pending in Circuit Court and the Chapter 164, F.S., 
conflict resolution proceeding.     

 
G. The County’s Request for Alternative Relief  

 
As alternative relief, the County asks that we initiate proceedings to address the territorial 

agreements, service boundaries, and electric grid reliability responsibilities so as to ensure the 
continued and uninterrupted supply of electric service throughout the County.  We deny the 
County’s alternative request for relief because it fails to supply sufficient, specific information 
upon which we could determine whether to initiate any proceedings. 

 

                                                 
35 The Town alleges in its Complaint, as Indian River County argues in its Petition, that Vero Beach’s authority to 
provide utility service in the Town is derived directly from the consent of the Town pursuant to an exclusive 
franchise agreement that the Town will not renew and that Vero Beach must remove its electric facilities from the 
Town rights-of-way upon expiration of the franchise agreement. 
36 Intrado at p. 15 (petition for declaratory statement denied because, inter alia, the same subject matter or related 
issues were being addressed in several pending Commission arbitration dockets involving petitioner).  
37 Order No. PSC-02-1459-DS-EC at p. 6, In re:  Petition for declaratory statement by Florida Keys Elec. Coop. 
Ass’n, Inc., (noting that even though the legal issue before DOAH was different than the issue presented in the 
Petition, the subject matter was the same, and therefore not properly decided by the Commission);  Suntide Condo. 
Ass’n Inc. v. Div. of Fla. Land Sales, Condos.  and Mobile Homes, 504 So. 2d 1343, 1345 (Fla. 1st DCA 1987). 
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VI. CONCLUSION 

 
Based on our findings as set forth above, we deny Indian River County’s Petition for 

Declaratory Statement for failure to meet the statutory requirements necessary to obtain a 
declaratory statement. Accordingly, we deny the motions to dismiss filed by Vero Beach and 
Orlando Utilities Commission as moot.   

 
Based on the foregoing, it is 
 
ORDERED by the Florida Public Service Commission that Indian River County’s 

Petition for Declaratory Statement and Such Other Relief as May be Required is denied, as set 
forth in the body of this Order.  It is further 

 
ORDERED that Indian River County’s Request for Reconsideration of and Request for 

Oral Argument on Order No. PSC-14-0423-PCO-EM are denied.  It is further 
 
ORDERED that we take official recognition of the pending circuit court case, Town of 

Indian River Shores v. City of Vero Beach, Case No. 312014-CA-000748 (Fla. 19th Cir. in and 
for Indian River County, Complaint filed July 18, 2014) and of Resolution 2014-069 of the  
Board of County Commissioners of Indian River County.  It is further 

 
ORDERED that the motions to dismiss filed by the City of Vero Beach and Orlando 

Utilities Commission are denied as moot.  It is further 
 
ORDERED that this docket shall be closed. 
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By ORDER of the Florida Public Service Commission this 12th day of February, 2015. 

KGWC 

~$~ 
CARLOTTA S. STAUFFER 
Commission Clerk 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399 
(850) 413-6770 
www.floridapsc.com 

Copies furnished: A copy of this document is 
provided to the pat1ies of record at the time of 
issuance and , if appl icable, interested persons. 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 120.569(1 ), Florida 
Statutes, to notify parties of any administrative hearing or judicial review of Commission orders 
that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and 
time limits that apply. This notice should not be construed to mean all requests for an 
administrative hearing or judicial review will be granted or result in the relief sought. 

Any party adversely affected by the Commission's final action in this matter may request: 
1) reconsideration of the decision by filing a motion for reconsideration with the Office of 
Commission Clerk, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850, within 
fifteen (l5) days of the issuance of this order in the form prescribed by Rule 25-22.060, Florida 
Administrative Code; or 2) judicial review by the Florida Supreme Cout1 in the case of an 
electric, gas or telephone utility or the First District Court of Appeal in the case of a water and/or 
wastewater utility by filing a notice of appeal with the Office of Commission Clerk, and filing a 
copy of the notice of appeal and the filing fee with the appropriate court. This filing must be 
completed within thit1y (30) days after the issuance of this order, pursuant to Rule 9.11 0, Florida 
Rules of Appellate Procedure. The notice of appeal must be in the form specified in Rule 
9.900(a), Florida Rules of Appellate Procedure. 
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IN THE CIRCUIT COURT OF THE NINETEENTH JUDICIAL CIRCUIT 
IN AND FOR INDIAN RIVER COUNTY, FLORIDA 

TOWN OF INDIAN RIVER SHORES, 
a Florida municipality, and MICHAEL 
OCHSNER, . 

Plaintiffs, 

v. 

CITY OF VERO BEACH, a Florida 
municipality, 

Defendant. 

CASE NO.: 

COMPLAINT 

Plaintiff, TOWN OF INDIAN RIVER SHORES (the "Town") and Plaintiff, MICHAEL 

OCHSNER (the "Customer," and collectively with the Town, "Plaintiffs"), by and through their 

undersigned attorneys, sue Defendant, CITY OF VERO BEACH ("Defendant" or the "City"), 

and allege as follows: 

JURISDICTION AND VENUE 

I. This is an action for declaratory and irtiunctive relief over which this Court has 

jurisdiction pursuant to Section 26.0 12(2)(c) and (3) and Chapter 86, Florida Statutes. 

2. Venue is proper in this Court pursuant to Section 47.011, Florid11 Statutes, 

because both the Town and the City are municipalities in Indian River County, Florida, the 

Customer resides in Indian River County, the Town's rights-of-way and other public areas which 

are at issue in this Complaint are located in Indian River County, and the cause of action accrued 

in Indian River County. 
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PARTIES 

3. The Plaintiff, Town, is an inoorporated Florida municipality of approximately 

4,000 residents in Indian River County, Florida, and is an electric utility customef of the City .. 

The Town was established by Chapter 29163, Laws of Florida (1953). 

4. The Plaintiff, Customer, is n resident of the Town and is an electric utility 

customer of the City. 

5. The Defendant, City, is an incorporated Florida municipality of approximately 

15,000 residents in Indian River County, Florida, and operates a municipal electric utility that 

furnishes electric utility service to the Plaintiffs and other customers located within and outside 

the City limits. The City was established by Chapter 14439, Laws of Florida (1929). 

STATEMENT REGARDING 
THE FLORIDA GOVERNMENTAL CONFLICT RESOLUTION ACT 

6. The Town and the City are both political subdivisions subject to Chapter 164, 

Florida Statutes (the "Florida Governmental Conflict Resolution Act"). Accordingly, the 

Plaintiffs agree to abatement of this action to pursue resolution of this dispute under the Florida 

Governmental Conflict Resolution Act, and the Town intends to initiate the appropriate dispute 

resolution procedmes before further prosecution of this action. In the event that the Plaintiffs and 

the City fail to resolve their dispute within the time frame, and through the procedures, provided 

by Sections 164.1053 and 164.1055, Florida Statutes, the Plaintiffs reserve the right to 

immediately renew prosecution of this action and to avai l themselves of all available legal rights 

and remedies. 

2 
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GENERAL ALLEGATIONS 

Tile Cltv's Autfloritv To Provide Electric Utllitv Service Withill Tile Town 
Is Conditioned Upon Tile Town's Permissio11 

Wflic/1 Has Been Revoketl As Of November 6. 2016 · 

7. The City owns and is responsible for operating a municipal electric utility system 

that serves approximately 34,000 customers, of which approximately 12,000 are located within 

the City ("Resident Customers") and approximately 22,000 are located outside the City ("Non-

Resident Customers"). Approximately 3,500 of the City's Non-Resident Customers are in the 

Town. 

8. The Plaintiffs are located in the Town and receive electric utility service from the 

City. The Town is located outside the City. Thus, Plaintiffs are Non-Resident Customers of the 

City. 

9. The City's ability to provide electric utility service in the Town is derived directly 

from the consent of the Town, and the City has no legal right to provide such service absent the 

Town's consent. 

10. The Florida Constitution and the Municipal Home Rules Powers Act provide the 

Town with broad powers to regulate the use of its own rights-of-way and other public areas. Art. 

VIII,§ 2(b), Fla. Const.; § 166.021, Fla. Stat. (2014). 

II. The special act that established the Town also provides it with broad powers to 

regulate the use of its rights-of-way, contract with other municipalities for the provision of 

electricity, and grant franchises of all kinds for the use of its rights-of-way and public areas. Ch. 

29163. §2(e) & (f), Laws of Fla. (1953). 

12. Pursuant to those broad powers. the Town entered into a franchise agreement with 

the City in 1986 (the "Franchise Agreement") that granted the City an exclusive franchise to 

3 
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constn1ct, maintain and operate an electric utility within the Town's rights-of-way and other 

public areas lying south of Old Winter Beach Road (the "Franchise"). A copy of the Franchise 

Agreement is attached hereto as Exhibit "A." · 

13. Pursuant to its Franchise, the City has placed poles, wires, fixtures, conduits, 

meters, cables and other electric facilities within the Town's rights-of-way and other public areas 

for the purpose of supplying electricity to the Town and its inhabitants. 

14. The City currently provides electric utility service to approximately 3,500 

customers within the Town, while Florida Power and Light Company ("FPL") serves the 

remainder of the customers in the Town (approximately 739 customers). 

15. In return for the Town granting the City the exclusive Franchise to operate an 

electric utility within a ce11ain area of the Town, the City agreed to provide the Town and its 

citizens with electric utility service, to furnish such electric utility services in accordance with 

normally accepted electric utility standards, and to charge only reasonable rates for the electric 

services it provides. Ex. A, Franchise Agreement,§§ I, 2 and 5. 

16. The Franchise Agreement between the Town and the City has a tenn of thirty (30) 

years and will expire on November 6, 2016. 

17. The Town has formally advised the City in writing that it will not renew the City's 

Frnnchise, and that upon expiration of the Franchise the City will no longer have the Town's 

permission to occupy the Town's rights-of-way and public areas nor will it have the Town's 

permission to operate on electric utility within the Town. 

18. The City's sole authority to occupy or in any manner use the Town's rights-of· 

ways and other public areas to provide electric service is found in the Franchise Agreement. 

4 
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19. Florida law does not authorize a municipality to provide extra-territorial electric 

utility service within another municipality's corporate limits without the other municipality's 

permission. The Franchise Agreement provides the permission under which the City is currently 

providing electric utility service in the Town, but the City will no longer have that permission 

after November 6, 2016. 

20. The Town has elected to revoke its permission for the City to operate its electric 

utility in the Town because the City continues to mismanage its utility and charge the Town and 

its citizens unreasonable and excessive electric rates. 

The Citv's Failure to Charge Reasonable Rates 

21 . The City's electric rates have increased dramatically over the last I 0 years. Today, 

the Plaintiffs and other Non-Resident Customers in the Town are forced to pay unreasonable 

electric rates that are approximately 30% higher than the electric rates paid by Town citizens 

receiving electric utility service from FPL. 

22. Upon information and belief, Plaintiffs and other Non-Resident Customers in the 

Town receiving electric service from the City are collectively paying in excess of $2.0 million 

more per year than they otherwise would pay if electric service was provided by FPL. 

23. Because FPL is an investor-owned utility, its electric rates are regulated by the 

Florida Public Service Commission ("PSC") under Chapter 366, Florida Statutes. 

24. In contrast, as a municipal electric utility, the City and its electric utility rates are 

not regulated by the PSC. See§§ 366.04 and 366.02(1), Fla. Stat. (2014) (providing the PSC with 

the jurisdiction to regulate rates and services of a "public utility," but excluding municipalities 

from the definition of "public utility"). 

s 
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25. Instead, the City's electric utility is managed and its rates are set exclusively by 

the City Council. Ch. 14439, § 40, Laws of Fla. (1929). 

26. The City's Council Members are elected f)y the citizen:; who reside inside the 

City's corporate limits. See Ch. 14439, § 9, Laws of Fla. (1929) (the Council is "elected by the 

qualified voters of said City."); Part I, A11. IV, § 4.0 I, of the City Code ("[a)ny person who is a 

resident of the city, who has qualified as an elector of this state, and who registers in the manner 

prescribed by law shall be an elector of the city."). 

27. Under Florida law, the rate levels of a municipal electric utility like the City are 

not regulated by the PSC because there is an expectation that citizen-ratepayers of a municipal 

electric utility have an adequate voice in regulating their own electric rates. This expectation is 

based on the premise that elected municipal officials are ultimately responsible to their citizen­

ratepayers for all rate impacts associated with their operation of the municipal utility system. In 

other words, if a customer believes that an elected official is not properly managing the 

municipal electric utility, then that customer can vote the elected official out of office. 

28. However, because approximately 65% of the City's electric customers are Non-

Resident Customers located outside of the City, a significant majority of the City's electric 

customers cannot vote in City elections, and thus have no voice in electing those officials that 

manage the City's electric utility system and set their electric rates. 

29. Although the City is not subject to the PSC's rate-setting jurisdiction, the City is 

still required by law to set rates that are reasonable. The special act creating the City provides 

that the "City Council may by ordinance make reasonable regulations as to the use of any public 

utility and may fix reasonable rates for service li.1rnished by public utilities to consumers." § 40. 

Ch. 14439, Laws of Fla. (1929) (emphasis added). A copy of the special net is attached hereto as 

6 
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Exhibit "B. • Likewise, the Franchise Agreement between the Town and the City expressly 

requires that the City only charge "reasonable" rates for the electric services it furnishes to the 

Town and its citizens. Ex. A, Franchise Agreement, § 5. 

30. The City has engaged in improper rate-making practices that require the Plaintiffs 

and other Non-Resident Customers to unfairly subsidize City operations that are not related to 

the furnishing of electric service to customers. For example, upon information and belief: 

a. The City has diverted electric ut ility revenues to the City's general revenue fund 

to cover non-utility costs, including propping up the City's unfunded pension 

obligations to current and fonner employees that had nothing to do with the 

operation of the City's electric utility or the furnishing of electric service; and 

b. Unde1· the pretense of eliminating a 10% surcharge on the Plaintiffs and other 

Non-Resident Customers, the City actually adopted an aggressive inverted rote 

which resulted in a net increase in base rates that disproportionately affected Non­

Resident Customers. 

As a result of these improper rate-making practices, Non-Resident Customers are being forced to 

subsidize approximately 24% of the City's total budget. These and other improper rate-making 

practices of the City have resulted in un1·easonable and excessive rates, which the Plaintiffs and 

other Non-Residential Customers are being forced to pay. 

3 1. In order to protect against unreasonable rates, the City has a legal duty to the 

Plaintiffs and its other electric customers to operate and manage its municipal electric utility with 

the same degree of business prudence, conservative business judgment and sound fiscal 

management as is required of private investor owned electric utilities. State ''· City nf Daytona 

Bt!m•h, 158 So. 300. 305 (Fla. 1934). 

7 
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32. Under Florida law, customers of an electric utility are not required to bear the cost 

of irnpmdent utility management decisions. Gulf Power Company v. Florida Public Service 

Commission, 487 So. 2d I 036 (Fia, 1986). 

33. Prudent electric utility management requires the implementation of proper risk 

management policies in order to manage fuel price volatility and keep power costs as low as 

reasonably possible. 

34. The City has failed to prudently manage its utility system. For example: 

a. Upon infonnation and belief, the City has abdicated its operational and 

managerial responsibilities to others without appropriate oversight and due 

diligence; 

b. Upon infonnation and belief, the City has operated its electric utility system 

without implementing appropriate risk management protocols to mitigate fuel 

price volatility and keep electric power costs as low as reasonably possible; and 

c. The City has conceded in filings with the PSC that it did not have the "required 

knowledge, capabilities, or expertise" to perform basic utility managerial 

functions such as detennining how customers were counted prior to 2008. 

These and other instances of managerial imprudence have caused the City's electric power costs 

to rise to excessive levels. 

35. The City's elected officials have decided to pass the City's excessive power costs 

on to Plaintiffs by charging them unreasonable electric rates. As a result, Plaintiffs are being 

forced to pay unreasonable electric rates that me approximately 30% higher than the electric 

rates paid by other Town citizens receiving the same unit of electric service from FPL. All that 

8 
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differentiates these electric customers is where they fall in tenns of the City's service area versus 

FPL's service area. 

36. The Plaintiffs and othe·r Non-Reside!lt Customers have had no voice in electing 

the City officials who made, approved and/or ratified these unreasonable rates and imprudent 

utility management decisions. Consequently, the Plaintiffs have been and continue to be harmed 

by the unreasonable, unjust, and inequitable electric rates which they are being charged by the 

City. 

Tire PlaitrtiffS' Rights To Have An Electoral Voice Regardltrg 
tire Govemance oftlre Citv's Electric Uti/itv 

37. The United States Supreme Court has recognized that where a municipal 

government is providing electric utility services, the benefits and burdens of the electric utility 

operations affect all customers indiscriminately such that all customers should have an electoral 

voice in how the utility is governed. See Cipriano v. City of Houma, 395 U.S. 701, 705 (1969). 

However, the Plaintiffs and other Non-Resident Customers of the City, have no vote with respect 

to the governance of the City's electric util ity. 

38. In 2008, the Florida Legislature passed Chapter 2008-227, Laws of Florida, for 

the express purpose of providing all customers of small municipal utilities, including those 

outside the municipality, o voice in electing the governing board of their municipal utility. 

39. Chapter 2008-227 added subsection (7) to Section 366.04, Florida Statutes, to 

require each "affected municipal electric utility" to conduct a referendum election of all of its 

retail electric customers to determine if a mnjority of the customers are in favor of creating a 

separate electric utility nuthority to operate the business of the electric utility. "Affected 

municipal electric utility" is de lined as a municipality that operates an electric utility that: 

a. Serves two cities in the same county: 

9 
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b. Is located in a noncharter county; 

c. Has beiween 30,000 and 35,000 retail electric customers as of September 30, 

2007;and · 

d. Does not have a service territory that extends beyond its home county as of 

September 30, 2007. 

§ 366.04(7), Fla. Stat. (2008). 

40. The City is an "affected municipal electric utility'' subject to the requirements of 

Section 366.04(7). In filings before the PSC, the City has admitted that: (i) it serves the City of 

Vero Beach and the Town, both municipalities in Indian River County; (ii) Indian River County 

is a noncharter county; and (iii) the City's service area does not extend beyond Indian River 

County. Furthermore, the City's audited financial statement for 2007 expressly notified the 

public that the City had 33,442 retail electric customers as of September 30, 2007. Upon 

information and belief, the City also rep1-esented to the PSC and to credit rating agencies that it 

had in excess of33,000 retail electric customers in 2007. 

41. Prior to passage of Section 366.04(7), consistent with established electric utility 

industry practice, the City quantified its retail customers by counting the number of separate 

meter accounts. 

42. After Section 366.04(7) became law, the City disavowed its prior customer counts 

set forth in its audited financial statements and has now has asserted that it is not subject to 

Section 366.04(7) because the City had less than 30,000 customers as of September 30, 2007. In 

reversing itself and claiming that it had less than 30,000 retail electric customers the City has 

adopted a novel ond erroneous customer count method which for the lirsttime counts individuals 

with multiple meters as a single "customer". 

10 
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43. Tite City's newfound scheme for counting customers was contrived to avoid the 

referendum election requirements in Section 366.04(7), and is contrary to established utility 

practice · for counting utility customers. Moreover, it differs radically from the method of 

counting customers which the City uses for purposes of its own audited financial reports, and its 

filings with the PSC and the credit rating agencies. 

44. Section 366.04(7) in fact applies to the City, and !.I! of the City's customers are 

entitled by that statute to participate in a referendum election ond vote on the creation of a utility 

authority, which if approved, would give oil customers a voice in electing the governing board of 

their utility. The Plaintiffs, along with the City's other Non-Resident Customers, continue to be 

hamted by the City's ongoing failure to comply with Section 366.04(7) because they continue to 

be disenfranchised and have no voice in electing those officials that manage the City's electric 

utility and set their electric rates. 

COUNT I 

For Declaratory and Injunctive Relief Relating to the 
City's Unreasonable and Unjust Electric Rates 

45. This count is on action for declaratory ~nd injunctive relief by the Plaintiffs 

against the City relating to the City's unreasonable and unjust electric utility rates. 

46. The Plaintiffs adopt paragraphs I through 44 as if set forth fully herein. 

47. The City has a legal duty to its customers, including the Town and the Customer, 

to charge only "reasonable rates" for the electric services that the City provides, and to keep 

those rates as low as possible because the City is a monopoly electric service provider and is 

only allowed to operate as such in order to provide its customers with electric service at prices 

that are os low as reasonably possible. Ch. 14439, § 40. Lows of Fla. (1929); § 180. 13(1), Fla. 

Stat. (2014): Ex. A. Franchise Agreement.§ S. 

II 
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48. The City also has a legal duty to act prudently in m~naging its electric utility 

system in order to protect its customers fi•om unreasonable rates. 

49. As described in pl!ragraph 30 above, the City has bJ;eached its legal duty to charge 

only reasonable rates by employing improper rate-making practices that require Non-Resident 

Customet-s, including the Plaintiffs, to unfairly subsidize City operations that are not related to 

the furnishing of electric service to customers. These and other improper rate-making practices 

by the City have resulted in unreasonable and excessive rates, which the Plnintiffs and other 

Non-Residential Customers are being forced to pay. 

50. As described in paragraph 34 above, the City has breached its duty to prudently 

operate and manage its electric utility by making a series of il l-advised utility management 

decisions which have driven the City's cost of power to excessive levels and resulted in the City 

charging unreasonable electric rates. 

51. The Plaintiffs have a clear legal right to pay only those electric rates which are 

reasonable, just, and equitable, and have been and continue to be harmed by the unreasonable, 

unjust, and inequitable electric rates charged by the City. 

52. 11le Plaintiffs are being irreparably hanned by the City's continued imposition of 

rates which ore not reasonable, just, and equitable, and have no adequate remedy oflaw. 

WHEREFORE, the Plaintiffs request this Court: 

(I) Declare that the electric utility rates the Plaintiffs are being charged by the City 
are unreasonable, unjust, and inequitable in violation of the special act creating the City and 
common law; 

(2) Enjoin the City from fur1her charging any rates beyond those that ore reasonable, 
just, and equitable; 

(3) Award PlaintiiTs supplemental relief under Section 86.061, Florida Statutes, in the 
fonn of a refund of any payment of rates they have mode which were in excess of what was 
reasonable. just. and equitable; and 
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(4) Grant the Plaintiffs such other and further relief as the Court deems proper under 
the circumstances. 

COUNTIJ 

For Declaratory Relief That The City 
Must Remove Its Electric Facilities from the Town 

Upon Imminent Expiration of the Franchise Agreement 

53. This count is an action for declaratory relief by the Town against the City 

regarding the Town's rights under the Franchise Agreement. 

54. The Town adopts paragraphs I through 44 as if set for1h fully herein. 

55. The Town granted the City an exclusive 30-year Franchise to operate and 

maintain electric utility facilities within certain parts of the Town pursuant to the Town's broad 

powers to grant or deny fi'Bnchises for the use of its rights-<>f-way and other public areas. 

56. The City's ability to provide electric utility service in the Town is derived directly 

from the permission of the Town, and the City has no legal right to provide such service l)bsent 

the pennission of the Town. 

57. The Franchise Agreement provides the pennission under which the City is 

currently providing electric utility service in the Town. However, the City will no longer have 

that permission when its Franchise expires on November 6, 2016. 

58. Under Florida law a franchise is a privilege not a right, and the City has no right 

to keep its electric facilities in the Town's rights-of-ways and other public areas after the 

Franchise Agreement expires unless the Town otherwise grants perm ission. 

59. Although the City has a territorial agreement with FPL that currently envisions 

that the City will provide electric service to a por1ion of the Town, and the PSC has approved 

that territorial agreement pursuant to that agency's regulatory authority under Chapter 366. 

Florida Statutes. the Florida Legislature has con finned that "nothing" in Chapter 366. including 
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the PSC's approval of the territorial agreement, should be read to restrict the Town's broad 

regulatory power to grant or deny franchises for the use of its rights-of-way and other public 

areas. · § 366.11 (2) •. Fla. Stat. (20 14) ("Nothing herein shall restrict the police power of 

municipalit ies over their streets, highways, and public places •.. "). 

60. In fact, in interpreting the jurisdictional limitations in Section 366.11 (2), Florida 

Statutes, the PSC has expressly ruled that it has no authority to impose itself in a dispute over 

whether a franchise agreement should be allowed to expire. See PSC Order No. I 0543 (Jan. 25, 

1982). 

61. Moreover, the tetTitorial agreement itself expressly acknowledges that the service 

area boundaries contained therein may be tenninated or modified by a court of law. 

62. Thus nothing in the territorial agreement or the PSC approval thereof impedes the 

prosecution of this Complaint wherein the Town seeks to enforce its broad and sovereign 

regulatory powers to deny a franchise to another municipality for the use of the Town's rights­

of-way and public areas. 

63. The Town has elected not to renew the Franchise Agreement with the City 

because the City continues to mismanage its electric utility and to charge the Town and its 

citizens unreasonable and excessive electric rates. 

64. Pursuant to its brond regulatory powers over its rights-of-way and other public 

areas, the Town has the legal right to require the City to remove its electric utility infrastructure 

from the Town's public rights-of-way when the Franchise Agreement expires on November 6, 

2016, and to obtain substitute electric service from other providers. See City of Indian Harbour 

Beach v. City of Melbourne, 265 So. 2d 422 (Fla. 4th DCA 1972). In that case the court was 

nsked to resolve o sirnilor inter-municipality dispute involving Melbourne's provision of utility 
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service to the residents of Indian Harbour Beach at rates which Indian Harbour Beach asserted 

were unreasonable. The Court resolved the dispute finding that, unless the cities mutually agreed 

't.o resolve the,ir dispute, Indian Harbour Beach had the right to "expel" Melbourne and to obtain 

"substitute" utility service from other providers pursuant to an orderly process which the Court 

would supervise. ld. at 424-25. 

65. There is nothing in the Franchise Agreement that prohibits or in any way restricts 

the Town's right to expel the City's electric facilities from its rights-of-way and other public areas 

when the Franchise Agreement expires. 

66. There is nothing in the Franchise Agreement that requires the Town to purchase 

the City's electric facilities in the Town's rights-of-way or pay for the relocation of the City's 

electric facilities upon expiration of the Franchise Agreement. Thus, the City must bear the cost 

of removing its electric facilities from the Town's rights-of-way and public areas at the 

expiration of the Franchise, or negotiate a sale, lease or other transfer of those electric facilities 

to the substitute utility electric service provider selected by the Town. 

67. The City has indicated that it will not vacate the Town's rights-of-way public 

propet1y, or allow the Town to secure substitute electric service from other providers, when the 

City's Franchise expires. 

68. The Town needs to act now to ensure that the City will remove its ele<:tric 

facilities l'rom the Town's public property when the Franchise Agreement expires and thnt it does 

so in an orderly and efficient manner so that substitute electric utility service, other thnn from the 

City, will be available to serve the Town and its citizens when the City's franchise expires. The 

Town also needs to ensure that the transition to such substitute electric utility service will not 

result in interntption of electric service to the Town or ony of its citizens. A sufficient transition 
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period is required due to the number of customers involved; therefore, the Town needs the 

requested declaratory relief in advance of the Franchise Agreement's actual expiration in order to 

protect .its citizens. 

69. Thus, there exists a present, actual, and justifiable controversy between Town ond 

the City, requiring a declaration of rights, not merely the giving oflegal advice. 

70. The Town seeks a declaration that under the Franchise Agreement and the 

statutory provisions cited above (i) the City has no legal authority to provide extra-territorial 

electric service to customers residing within the corporate limits of the Town upon expiration of 

the Franchise Agreement; and (ii) the Town has 11 clear legal right to require the City to remove 

its electrical faci lities from the Town's rights-of-way upon expiration of the Franchise 

Agreement, and to seck substitute electric service from other providers. 

WHEREFORE, the Town requests this Court: 

(I) Declare that upon expiration of the Franchise Agreeme.nt the City has no legal 
authority to provide extra-territorial electric service to customers residing within the corporate 
limits of the Town; 

(2) Declare that at the expiration of the Franchise Agreement on November 6, 20 16, 
the City wi ll hove no right to maintain its electrical facilities in the Town's public rights-of-way, 
and must remove its electrical facilities from the Town's public rights-of-way; 

(3) Declare that at the expiration of the Franchise Agreement on November 6, 2016, 
the Town has n legal right to seek substitute electric service from other providers; and 

(4) Grant the Town such other and further relief as the Com1 deems proper under the 
circumstances. 
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COUNT Ill 

For Dcd ara tory and Injunctive Relief Relating to 
the City's Non-Compliance with Section 366.04(7), Florida Statutes 

71. This count is an action for declaratory and injunctive rel ief by the Plaintiffs 

against the City relating to the City's failure to comply with Section 366.04(7), Florida Statutes. 

72. Plaintiffs adopt paragraphs I through 44 as if set forth fully herein. 

73. The City's electric utility is managed and its electric rates arc set exclusively by 

the City's Council Members who are elected by the citizens who reside inside the City's limits. 

74. Approximately 65% of the City's electric customers are not "residents" of the 

City, cannot as a matter of law vote in City elections, and thus have no voice in electing those 

officials that manage the City's electric utility and set their electric rates. Plaintiffs are part of this 

disenfranchised portion of the City's electric customers. 

75. Section 366.04(7), Florida Statutes, was passed to provide non-resident customers 

of small municipal electric utilities, such as the Plaintiffs, a voice in electing the governing board 

of their electric utility. Section 366.04(7) requires each "affected municipal electric utility" to 

conduct n referendum election of .!ill of its retai l electric customers (both inside and outside the 

municipal limits) to determine if a majority of the customers are in favor of creating a separate 

electric utility authority whuse governing board shall proportionately represent Resident and 

Non-Resident Customers. 

76. For purposes of Section 366.04(7), "affected municipal electric utility" means a 

municipnl electric utility which serves two cities in the same non-charter county, does not serve 

outside of its home county, nnd which hnd between 30,000 and 35,000 retail electric custome1·s 

on September 30. 2007. 
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77. The City is an "affected municipal electric utility" subject to the requirements of 

Section 366.04(7). 

78. Prior to passage of Section 366.04(7), consistent with established electric utility 

industry practice, the City counted its retail customers by quantifying the number of separate 

meter 11ceounts. The City utilized this customer count methodology in preparing its 2007 audited 

financial statement which expressly notified the public that the City had 33,442 retail electric 

customers as of September 30, 2007. 

79. After Section 366.04(7) became law, the City has apparently disavowed its prior 

customer counts set forth in its audited financial statements, and has now refused to comply with 

the referendum requirements in Section 366.04(7) because it claims that it had less than 30,000 

customers on September 30, 2007. 

80. In regulatory filings with the PSC in 20 II , the City direct ly asserted that it is not 

subject to Section 366.04(7) based on an erroneous interpretation of Section 366.04(7) that 

would count individuals with multiple meter accounts as a single ftcustomer" for purposes of the 

statute. The City's erroneous interpretation of Section 366.04(7) is nothing more than a contrived 

scheme to artificially lower the City's customer count below the statutory threshold to avoid the 

referendum election requirements in Section 366.04(7). That scheme is contrary to established 

utility prHctice for counting utility customers, and dilTers radically from the method of counting 

customers which the Cily uses for purposes of its own audited financial report, and its other 

filings with the PSC and the credit rating agencies. 

81. In reliance on this erroneous legal interpretation. the City continues to refuse to 

comply with the directives of Section 366.04(7). nnd hns not conducted the referendum election 
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required by the statute that would give Plaintiffs and other Non-Resident Customers an electoral 

voice in the governance of the City's municipal electric utility. 

82. Plaintiffs dispute the City's erroneous interpretation of Section 366.04(7}, and 

dispute the City's contention that it is not subject to that law. 

83. Consistent with the method the City used for counting customers in its audited 

financial statements, its other lilings with the PSC, and its filings with the various credit rating 

agencies, the City should be required to count customers by quantifying separate meter accounts, 

in which case the City is suhjcct to the requirements of Section 366.04(7), Florida Statutes. 

84. The Plaintiffs are being continually and irreparably harmed by the City's ongoing 

failure to comply with Section 366.04(7), because if the City complied with that statute, the 

Plaintiffs would have an opportunity to vote: on the creation of a utility authority, which if 

approved, would give them a voice in electing the decision-makers who govern the City's electric 

utility nnd set the electric rates which Plaintiffs are being forced to pay. Thus, there exists a 

present, actual, and justifiable controversy between the Pia inti ITs and the City, requiring a 

declaration of rights, not merely the giving oflegal advice. 

85. The Plaintiffs have a clear legal and ongoing right to vote in the referendum and 

otherwise be represented os provided by Section 366.04(7), Florida Statutes, and no adequate 

remedy at law to cure the ongoing denial of that right and the irreparable harm imposed on 

PlointifTs. 

WHERGFORE, the Town and the Customer request this Coun: 

(I) Declare that the City is subject to nnd must comply with Section 366.04(7)(a), 
Florida Statutes; 

(2) Enjoin the City from continuing to f.1il to comply with the requirements of 
Section 366.04(7); and 
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(3) Grant the Town and the Customer any other relief which may be proper. 

COUNT IV 

For Declaratory and Injunctive ReliefRel11tlng to the City's 
Violation of the Customer's Constitutionnl Rights 

86. This count is an action by the Customer against the City for declaratory judgment 

that the City's denial of the Customer's right to vote in a 1-eferendum and otheiWise be 

represented as provided in Section 366.04(7), Florida Statutes, violates the Customer's due 

process and equal protection rights under the United States and Florida Constitutions, and for 

injunctive relief to require the City to comply with Section 366.04(7) in order to remedy these 

Constitutional violations. 

87. The Customer adopts paragraphs I through 44 and paragraphs 71 through 85 as if 

set forth fully herein. 

88. Section 366.04(7) provides all of the City's retail electric customers •• both 

Resident Customers and Non-Resident Customers •• a right to vote in a referendum on whether a 

separate electric utility should be created to operate the business of the City's electric utility. 

89. The City has denied that right to vote to the Customer, as well as to all of its other 

Non-Resident Customers. 

90. The process set forth in Section 366.04(7) also provides an opportunity, upon 

approval through the referenced referendum, for the Customer and all other Non-Resident 

Customers of the City to be served by a separate electric utility authority, the governing board of 

which shall prop011ionatcly represent the Resident and Non-Resident Customers of the City's 

electric utility. 

91. 11te City continues to deny the Customer. as well as all its other Non-Resident 

Customers. a path to obtaining that fair and proportionate representation. 
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92. Ralher, !he Cily's eleclric utilily is controlled and managed by the City Council, 

which is "elecled by !he qualified vo1ers of said Cily" alone. Ch. 14439, §§ 9, 40, Lnws of Fla. 

(1929). 

93. When all citizens arc affecled ·in imporlant ways by a governmental decision, and 

indeed are given the right to vote and participate in !hat decision by legislative act, it is 

unconstitutional to exclude some of !hose citizens from the electoral franchise rights accorded to 

others similarly affected. 

94. By depriving the Customer (and other Non-Residenl Customers) of the right to 

vote and pnrticipale in the processes provided for in Section 366.04(7), the City is in continual 

violation of the Customer's right to due process and equal protection under the United States and 

Florida Constitutions. U.S. Const. amend. XIV,§ I; Fl. Const. art. I,§§ 2, 9. 

95. This denial of the Customer's Constitutional rights constitutes an ongoing and 

irreparable harm for which there is no adequale remedy at law. 

96. There exists a present. actual, and juslifiable ongoing controversy between the 

Customer and the City regarding whether the City should provide the Customer a right to vote on 

matters concerning the City's electric utility, requiring a declaration of rights, not merely the 

giving of legal advice. 

WHEREFORE, the Customer requests this Court: 

(I) Declare that the City's denial of the Customer's right to vote in a referendum and 
otherwise participate in the opportunities for representation provided in Section 366.04(7), 
Florida Statutes, violates 1he due process and equol proteclion clauses of the United Stales 
Constitution and the Florida Conslitlllion; 

(2) Enjoin the City from continuing to deny such voting right, and require the City It' 

comply with Section 366.04(7) in order to address the Constitutional deficiencies alleged herein: 
and 

(3) Gmnt the Customer such other and lim her relief os lhc Cou11 deems proper under 
lhe circumstances. 
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Respectfully submitted this 18th day of July, 2014. 

HOLLAND & KNIGHT LLP 

Is/D. Bmce May. Jl'. 
D. BRUCE MAY, JR. 
Florida Bar No. 354473 
Email: bntce.may@hklaw.com 
KARF.N 0. WALKER 
Florida Rar No. 982921 
Email: karen.walker@hklaw.com 
KEVIN COX 
Florida Bar No. 34020 
Email: kevin.cox@hklaw.com 
HOLLAND & KNIGHT LLP 
31 S S. Calhoun Street, Suite 600 
Tallahassee, Florida 3230 I 
Telephone: (850) 224-7000 
f-acsimile: (850) 224-8832 
Secondary Email: jennifer.gillis@hklaw.com 
Secondary Email: connie.boatright@hklaw.com 

Affomey.f for Plailrtiffs Town of /lillian River 
Sit ores anti Mlcftae/ Ocftsner 
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IRS £ P (10/27/86) 

A RI!SOLO'riOII GRAIITI IIO '10 T11'1 CIT! OP V£110 
IIBACB , PLOIUDA, I'fS SOOCIIS&oJtB AIID A881Gir8 , 
M ELIICI'IUC PJWICBIBI II 'l'lli llfOOil'OIIATID 
IUUWI OF '1'1111 '101111 OP DDINI lllVIIA 1180111&8, 
I'LOJttDAr IIG'08IIIO P I10Vl 810118 N1D OCIIDiflOIIS 
RBLATIIIO TIIIIIIB'l'O r . . NID l'IIOY'IDIIIO . M 
Bl'PBC'l'IVB DATB , 

BE IT RP.SOr..Vto by the Board of the Tcwn of Indian River 

Shores , Indian River County, Florida, aa follow• • 

Saet.ion 1 . 'l'hat there 11 hereby granted to the City 

of Varo Beaeh, Florida (herein ealled "Grantee"), ite aucceaaors 

and aadgn,., the aole a nd excludve right, privilege or franchhe 

to construct, ~naintain, and opoC'At.e •n electric ayetem in, under, 

upon, over and aerosa the preoent and future straats, alleya, 

bridges, eaa~'Bnta and other public placee throughout all the 

inc:ot"pot"ated area. of the Town of Inclian River Shoree, rlorida, 

(herein called the "Grantor "). lying eouth of Winter Inch Road , 

a a auch incorporated 11mi ts were defined on January 1, 1986, and 

ils auceeuora, in eeeordance with utabliahed practices with 

reepact to electric ayate• construetion and maintenance, for a 

period of thirty (30) years fr0111 the date of aeceptance hereof. 

Such electric ayate111 ahall consist of electric facilities 

(including poles , fi>ttures, conduits, wires, meters, ct.ble, etc., 

and, for electric oystem use, telephone lin .. ) tor tho purpoce of 

supplying electricity to Grantor, and ito eucoooeoro, the 

inhab1 tante thereof, and peroona and corporations beyond the 

llmita thereof. 

Upon acc:optance of thil franahiee, 

Grantee agrees to provide such arcao with olectrlc a~rvlce. 

1'.11 or the eleetric tacilitioa oC the Grantee shall be 

constructed, maintained and operated ln accordance with tho 

applicable requlalion~ of the P"deral Oovern•ent and tho State o( V 
f'lnrlda Anc\ thP quant i.ty "nd quallt.y of electric aervice delivered 

and sold shall at a\1 tia~es be and re01aln not interior to tho 

applicable atan<larda tor such service and other Applicable Nlu, 

requl.otions and standards r>Ow or hereafter adopted by the Feder•l 
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GovarN•ent and the State of Florida. The Grantee ahall supply all 

ehctric pover and energy to cono~&~~~ora through -tero wich ahall 

accurately IDeaeure the a100unt of power and energy auppliod in 

accordance with normally accepted utility atandarda. 

Section 3. That tho facilities shall be eo located 

or relocated and eo constructed •• to interfere as little ae 

practicable with traffic over ooid otreeta, alleyo, bddgu, and 

public places, and with reaoonable egrees fran and ingreaa to 

abutting property. The location or relocation ot all facilitioa 

ahall bo made under the auparviaion and with the approval of ouch 

repreaentotivea aa the governing body ot Grantor may deaignate for 

the purpose, but not ao u unraaeonably to intarfere with tha 

proper operation of Grantee' A facUit.lu acd service. That when 

any portion of a otroet ia excavated by Grantee in the location or 

relocation of any of ita racUitleo, the portion of tho otroet ao 

excavated shall. ..,i thin • roaaonabie time and aa early •• 
practicable attar such excavation, be replaced by the Grantee at 

ita eJCponee, and in as <JOod condition •• it wa. at the time ot 

ouch excavation. Provided, however, that nothing herein contained 

ehall be construed to make the GrAntor liable to the Grante. for 

any coat or expense in conneotion with the conetruction, 

reconatruction, repair or relocation of Grantee'• facilitiea in 

otreets, highway• and other publlc places 11ade necessary by the 

wiclenin9, grading, ravin9 or othorwiae improving by aaid Grantor , 

of any of the preaent and !uture etreeta, avenuea, alleye, 

bridgos, highwaya, easements ancl other public placee ueed or 

occupied by the Grantee, except, however, Grantee ahall bo 

entitled to rei~ursement o! ito coeta ao may bo provided by law. 

Section 4. That Grantor ahall in no way be liable 

or r .. ponalblo for any accident or c)..,,.,ge that ""'Y occur in the 

eon a truct.ion, operation or Q\aint.enance by Grantee of ita 

fac1Htlee here unclar, and the acceptance of this Resolution ehall 

be deemed an "g..-oement on tho part of Gunt.eo to lndo.,nify Grantor 

Afl'l hold it l•ornaltrss aqolnst any and all llabillty , loea, cost., 

domoge, or eapenac, wh leh ft'lay ac:cruf' to ctr.sntnr by roAoon of the 

neqtect, dofaul t. Ol' mlacouduct. of Grantee in the conat.ruction, 

opGtatlon o r ma.intendnco of its taol\\t.lcs hereunder. 
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Section s. That all rates and rulaa and regulation• 

aatabllehad by Grantee frOCII time to time ehall be reuon@le and 

Grantee• a rate• for electric: .. rvice ahall at all timet be aubjeot 

to auch regulation es ru.y be provi4od by &tete la>t. The Outeide 

City Limit surcharge levie4 by the Grantee on olectrio rates h aa 

governed by state regulations and 111ay not bs changed unleaa and 

until auc:h state regulations are changed an<l even in that event 

auch chargee shall not be increased fr0111 t'ha present. ton ( 10\) per 

cent above the praveiling City of Varo Beach beaa retee >tit'hout a 

supporting coat of service atudy, in order to anura that euc:h an 

increaoe ie reasonable and not arbitrary and/or capricious. 

The right to regulate elaot.rlc rataa, impact face, 

eervic:e policies or other rule a or regula dona or the 

conetruc:tlon, operation and ru.intenanc:a of the electric: ayatn ia 

veatell sololy in the Grantee except aa ••Y be othervile provided··~ 
by applicable la>tS of the Paderal Governnoant or the Stllte of ( 

Florida. 
/ 

section 6. Prior to the ilopoaition of any franc:hiea 

fee an<l/or utility tu by the Grantor, the Grantor shdl give e 

ml.nlmu"' of alxty ( 60) days not. ice to tho Grantee of tho impoaition 

ot auc:h fee ond/or tax. such fee and/o~ tn ehall be initlete4 

only ~pon paoaa«Jo of an appropriate or4inanco in aoco"Cllance with 

Florid~ sr.at.utes. such fee and/or tax ehall be a percentage ot 

groas revenues from the sale ot electric power and enerqy to 

cuatomers within the franchise area aa 4ofine4 herein. Sald tea 

and/or tax, at the option of the Grantee, may be shown aa an 

add it i.onal c:har9e on affected ut lllty billa. The franchise feo, 

ir imposed, shall not exceed elx ( 6\) par cent of appllc:able grou 

rovonuca. The utility ta~. if impoaed, ohall be in accordance 

with applic.\b\e StAt.A Statutes. 

S..ction 7 . Payments of the ..,.,unt to be pa i d to 

GrAntor by Grantee under the tenoa Ot SOC:tion 6 hereof ehall be 

made ln •onthly lnatallmenL• · such -nthl:f (Mymenta ohaU be 

rendered twenty (20) days after the .anthly colloc:tion period. 

Th e Grantor a9reeo t.o hold the Grant.oe h&mloaa fron. any daaagea 

or auila resulting directly or indirectly a e a ratult of the 
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collection of aueh feoa and/or taxoa, purauant to Seetiona 6 end 7 

hereof and the crantor ahall dafencS any ancS all auita filed 

against the Orhnteo baaed on the eollaet\on of aueh moneya. 

lleetion e. A• further consideration of thia 

franchise, the Grantor a9raea not to en!J&'.Je in or pemit any 

peceon other than the Grantee to engage in the bu1ineaa of 

distributing ancS aelling electric: poYar ancS energy during the lite 

of this franchise or any exteneion thereof in coNpetition Yith the 

Grantee, ita eucceaeora ancS aeaigno. 

Additionally, the Grantee ahal\ have the authority to 

enter into Developer Agreements wlth tho devolopero of r eal estate 

projects and other coneWI\ara within the franohho territory, Which 

agreements may include, but not be lhtited to providone relating 

to: 

( 1) advance payment of c:ontributione in aid of 

construction to finance ayatem expansion and/or oxtoneion, 

(2) revenue guarantoea or other aucll arrang&lDonts 

as ~aay 11a:ke the expansion/ o.xtonaion a elf eupporting, 

(3) capacity raaervatlon faaa , 

( 4) prorata allocatlona of plant a.XpaMion/line 

extension charges betweon two or more dovelopera. 

oavftloper Agreement• entered into by the Grantee elldl 

be falr, juat and non-discriminatory. 

Section 9. n.at fall ure on tho part of Gran teo to 

comply in any oubstantial respect wlth any of tho provisions of 

thlo Roaolutlon, ohall be qroun.da for a forfeiture of thla grant, 

but no such forfeiture shall ta:ko effect, if the reaaonablaneaa or 

proprlety thereof is protested by Orantea, until a court of 

competent jurladlction (with right of appeal In aithor party) 

shall have found that GrAntee hao faHod to eonoply in a 

substantial reapoct with any of the proviaione of thh franc:hiae, 

and t.he Orantee shall have ah (6) JDCnths after final 

det•rwinat ion of th• q\leat ion~ to make 

forfeiture ahGll result, wlt.h t.he 

good th• default., befot'e • 

right In Orantor at ita 

dheretlon to grant ouch addlt ional time to Grantee for c:coapliance 

as noceasi ties in the case require; provided, however, that the 

-4-
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provieiona of thh section ehal1 not be construed aa 11Dpairin9 any 

alternative riC)ht or ri9hta Which the Grantor may have with 

reapec~ to tho forfeiture of franchisee under the Constitution or 

the general laws of Florida or the Charter of the Grantor. 

Section 10. That any Section, paragraph, 

oentence, clause, term, word or other portion of this l!eeelutlol\ 

shall be held to be invalid, the remainder of this Resolution 

shall not ~e affected. 

Section 11. 1\s a coRdi tion precedent to the taking 

offect of this grant, Grantee shall have filed ita acceptance 

hereof with the Grantor's Clerk within sixty (60} days after 

adoption. This Resolution shall take effect on the date upon 

which Grantee files ita acceptance . 

Section 12. The franchiee territory may be expanded 

to include additional lands in the Town or in tho vicinity of the 

Town limits, aa they "'ere defined on January l, 1986, provided 

such lando are lawfully annexed into tho To"'n limite and the 

Grantee specitlcally, in writing, approves of such addition(a) to) 

its service territory and the Publlc service COCMiiuion of tho Y 
State of Florida approves of such chan9e(a) in service boundariea. ~ 

Section 13. This Pra.nchlao supersedes, with respect 

to electric only, the Aqreement adopted December 18, 196a for 

providing wator and Electric service to the Town of Indian River 

Shores by the City of Vera Beach. 

Section J4, This franchise ia aubject to renewal 

upon the agreement of both parties. In the event the Grantee 

deeirea to renew this franchise, than a fivo yoar notice of that 

intention to the Grantor shall be required. Should the Grantor 

wiah to rene"' this franchise, the same five year notice to the 

Grantee from the GrAntor shall be required and in no event will 

the franchiao bo terminAted prior to the initlal thirty (30) yoar 

period, except as provided for in Section 9 hereof. 

soet.ion lS. Provision& horoln to tho contrary 

notwi tha t4nd ln9, the r.rantee shall not be liable tor the 

non-performance oc delay in porformance of any of it.a obliqationa 

undertaken pursuant to the terms of this franchise, "'here said 

-s-

/ 
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failure or delay ia due to cauoea beyond the Grantee' a control 

including, without limitation, unavoidable 

casualties, and labor dloputea. 

DONE and I\OOPTIW in regular eeasion, this ~ day of 

__ Oo..co...t:.;o:.;b:.;to,.ll:...._ __ , 1986. 

ACC£PTP.Dr 

TOWII COUNCIL 
CIT'f or VEI!D 81!:1101 TOWN 01' IHDIAN RIVER SHORI!lS .. ~ .. •Y·~W "' Byr 

Mayor ? 
Date • (,. ~ov. 19V~ 

/ yor 

Attest 

-6- ' . 
~· t7 I I • ( 
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Section!! 35, 36 and the East Halt of Section 34, lying ond being 
in Manatee County, FloridR, also Section 1, 2 and the Bast H11lf of 
Section 3 in Township 36 South, Range 20 Enst, lying. ond being in 
Sol'asota County, l<'lm·\da, shall be subject to tho payment of taxes 
sufficient to pay off atltl discharge said indebtedness. 

Section 3. For tho purpose of assessing, levying ond collecting 
such taxes, the County Cc.r."mii!Sionors of Manatee County, Florida, 
11hall order a sufficient nsscssmcmt made of tho real and p01110nal 
property within such tctTito.riallimits as shalllio within tho County 
ot 1\Ionatco, Florida, to pay off and discharge its just proportion 
of said indebtedness; and Jlkewiao tho County Commiasionot'S of 
Soroaoto County, Florida, shall or$lor a sufficient assessment made 
on tho real aud personal property within 8\tch territorial limits as 
shalllio within tllo County of Sarosotn. Florida, to pay oft and dis· 
chat•go Its just proportion of said ind~blcdnC88. Sttch pt•oportions 
of. said indebtedness shall bo figured 011 tho basis of tho aascascd 
valuations for State and County put•pollcs. Such property shall be 
assessed by the County .Aasessot· of tho Taxes, and shall be collectod 
by tho Tax Collector of t;ho t•cspcctive Counties. The proceedings 
in tho assessments, collections, t•ccolpts nnd disbursements of auoh 
taxes shall be like tho Jlrocoedings concerning County taxes as far 
as applicable, which taxes when collected shall be paid to tho TrOllS· 
urcr of the Cit.y of Verna, for the benefit of tho creditors of said 
city. Such Treasurer shall hold oflico for the solo purpose of re­
ceiving and paying out such funds 11nd only so long as is ueceasary 
to corry out said trust. 

Soctlon 4. Any and all tux assessments, rolls or levies heretofore 
modo by tho City of Verno and uncollected nrc now declared null 
and void. 

Section 5. All laws <Jr 11arts of lows in conflict herewith aro 
horoby repealed. 

Section 6. This Act sltall take offect immediately upon it!! passage 
and appt•oval by the Oovernor, Ol' upon ita becoming a low without 
such approval. 

Approved June 7, A. D. 1929. 

CHAPTEJt 14430-(No. 875). 

AN ACT to Abolish tho Present Municipal Oove•·nmcnt ot tho City 
of Ycro Beach, in Inclian River County, l~loridn; to Create and 
l~stoblish n New 1\funicipnlity to bo Known ns City of Vero Beach, 
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in Indian River County, Floridn; to Fix the Territoriol Limits of 
Such City; to ·Legalize ond V nlidoto the Ordinnnces of tlle 
Abolished Municipality nnd Official Acta Thereon; to Volidoto, 
Lcgolizo, Ratify ond Confirm tho Ordinances nnd Resolutions, 
Bonds, Certificntcs of Indcbtednesa nnd Obligations of tllo 
Abolished llfunicipolity of Vero Booch, Flol•ido, ns the Ordinoncos 
ond Resolutions, Bonds, Coltiftcatcs of Indebtedness ond Othel' 
Obligations of tho Now Munlcipolity of Voro Bcoch, Floridn; to 
Legalize, Vnlidote, Rntify ond Confirm oil Contrncta of tho 
Abolished Municipality of Vero Bench, Florida, !inking Such 
Contracts Binding Upon the New Munl~it)ality of Vero Bench, 
Florida; to Provide and Specify How Such Municipality Shall 
Be Governed, by What Ofliccra It Sholl Bo Governed, and to 
Fix and P1'C8cribe the Jurisdiction ond Powers of the Said City 
of Voro Bench, Florida, nnd the Officers Thereof; and to Provldo 
for the Assessment, Lovy nnd Collection of Toxos ond Assessments 
in ond for tho Soid City. 

llo It E11actca bv fl11s Leoisl(lt1II'O of t1Le State of Florida: 

Section 1. That tho m\tnicipol corporntion now existing ond 
known 08 City of Vero Beuch, In Indinn River Connty, Floridn, be 
ond tho somo is hereby abolished ond n new municipality to be 
known a8 City of Vcro Bench, in Indian River County, Florido, is 
hereby crented nnd established to succeoo such former nmnlcipt\lity 
of tho City of Vero Bench, in Indian River County, Florida. City 
of Vel'O Beoch Beach, hereby el'eated ond estoblishcd, sltoll embrace 
and include all thnt torl'itory situated and being in Indinn River 
County, Florida, described na follows, to: wit: 

Beginning ot tho northwest corner of Section 7, Township 88, 
South, Rnngc 40 Enst, run ell8t to tho center of tho navigation 
channel of the Indion River, 

Thence run southerly nlong Uto center of tho soid channel to a 
point due west of the south line of Government Lots 8, 4 and 5 of 
Section 8, Town!lltip 33 South, Rongo 40 Eost, 

'fhcncc run eost along the south line of the Sllid Lots 3, 4 nn<l 5 
to the Atlnntie Ocean, 

Thence run northerly nlong tho Atlnntie eonst, inclncling the 
waters of the Atlantic Ocean within tho limits of Jndinn Rivet• 
County, Floricln, to the enst nn<l wc11t centct· line of Section 2D, 
TownHhip 32 South, Rnngc 40 En11t, 
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Thenco run west along tho Raid center line of Section 20 to tho 
contct• of Bathol Creek, 

Thonco run southerly and wCiltct•ly nlong tho contor of Bethel 
Creek to tho Indian River, 

Thonco run soutltwcstot•ly pnst tho north end of Fritz's island to 
tlto CP.ntor of tho west channel of the Indian Rivet·, 

Tllcnco run southerly nlong the west channel of tho Indian River 
to tho south right-of-way lino of the Indian Rivor Fm·ms Drainage 
DistricL 's Main Cnnal, 

Thence west along tho said south t·ight-of-wa)' line of tho 1\'lnin 
Canal to o. point duo south of tho cast lino of R. D. Corter's Sub­
division lying in the northeast quarter of the southeast quarter of 
Section 36, Township 32 South, Range 30 East, 

~honco run north along tl1c said east lino of R. D. darter's Sub­
division to tho northeast corner of tho said R. D. Carter's Sub­
division, 

Thence run west along the center line of Section 35, Township 
82 Soutl1, Range 30 East to the cast line of Twenty-seventh (Emer· 
son) Avenue, · 

Thence run soutl1 along tho said oost line of Twonty-sovcnth 
Avenue to tho south right-of-way lino of tho Main Conal of tlte 
Indian River Forms Drainage District, 

Thence run westerly along the said south right-of-way line of 
the 1\fnin Cnnal to the cnst line of Fo1•ty-tllir<l (Clomonn) Aveuuo, 

Thence south along tho said cost line of Fot·ty-third Avonuo, to 
a point thirty-five .feet north of tho south line of northwest quar­
tet• of the northwest qna1·ter of Section 10, Township 33, Sonth, 
Rnnge 39 East, tho said !>Oint being on the north line of Fourteenth 
Stt·ect, 

Thence cast along tho said north line of Fonrteonth street to the 
cnst line of tho northwest quarter of tho northwest qnnrter of Sec­
tion 12, Townshil' 33 South, Rnnge 39 East, 

Thence north along tho snid ea.'lt lino of the northwest qunrtor • 
of the nm•thwcst qunrtc1• of Section 12 to the north Uno of the said 
Section 12. 

Thence l' Ull cnst to the point of beginning. 
Section 2. The title to nnd jurisdiction over nil streets, tlJor­

oughfnrcs, pnrl<s, nllcys, public lot.'l nnd sowers, nnd nil other prop­
erty of every ldnd, nnhu·o or description within or withont snid 
City, nnd nll othct· property nnd mnnieipal plnnts of tho City now 
owned, po•.scsscd or opcrnted by it, and all property of every Jcind 
nnd chnrnetcr which snid City mny hereafter acquire within or 
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without Bllid City, or may be vested in it or be dedicated to it, or 
which may hovo ltcrctoforo been .vcat.cd in it or dedicated to it, for 
its use or for the publio use, shall be veste<l in the City of Vero 
Bench os created under this Aot. There shnll also bo vested in 
said Olty of Vero Henclt, ns created by this Act, for municlpnl pur­
poses only, title to nil tide wnter and other lnn<ls, and river and 
bay bottom waters, watenvays nnd water bottoms and nll riparian 
rights within the City limits, now owned by the State of Florida. 

Section 3. All assessments for taxes, public improvements or . 
bone8ta heretofore made or levietl by the City of Vero Benclt, and 
all liconsea, fines or forfeitures heretofore imposed amd heretofore 
validated and confirmed, nnd all ·acts, resolutions, doings and pro· 
ceedlnga of . tho City Council of tho City of V oro Bt'nch, Florida, 
as snltl municipality existed prior to tho passage of this Act rela­
tive to the issuance of bonds of sold City nnd relative to assess­
ments agAinst property therein for public Improvements of any 
kind, nature or description, which bonds bnvo heretofore been 
issued and which oasessmenta havo heretofore been made, are hereby 
legalized, ratified, validated ond confirmed, notwithstanding any 
wnnt of power or authority of tho enid Oity Council or of said 
City, or of any defects ot• nny irrcgulot·itles or omissions in Bllid 
acts, resolutions, doings and proceedings; nnd all bondn which have 
heretofore beon sold and delivered by 84ld City of Vcro Bench, or 
which have heretofore been authorized nnd issued but not yet sold 
or delivered and which mny hereAfter be sold and delivered, are 
hereby declared to be valid nnd binding obligntions of snid City 
and incontestable in the honda of bono fldc purchasers for value for 
any reason or upon any ground whatsoever. And oll ·moncys due 
to or collectible by thu City from tnxcs, nssc88mcntll, licenses, fines, 
forfeitures or from any other sou reo wliCltaoovor; and nll debts or 
obligations duo the City of whatsoever nature shnll henceforth be 
due nnd payable to the City of Vero Beach created under this Act. 

• All liabilities and obligations to nnd rights of notions possessed by 
the Oity shall remain in force and effect; and oil prosecutions for 
any violation of tho ordinances of said City, and nil offenses here­
tofore committed against snid City nre hereby saved and preserved 
with the right of prosecution; and nil judgments, f\nC$1 and sen­
tences against persons under conviction nre likowlse eovcd and J>l'e­
served under thsi Act. 

Section 4. All lawful debts Ol' obligations of the City now ex· 
isting or outstanding nrc het•eby deelnrcd to be valid ond unim­
paired as debts nnd obligations of the City of Voro De11ch created 
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under this Act. And no obligation or contract of said Oity allall 
bo impaired by" this change, nnd all obligations, debts, bonds, time 
warrants, notes and othc1· lawful obligations of eve1-y !dud, nature 
or description heretofore incurt·ed, executed, issued or sold by llllid 
City of Vero Bench shnll be, and tho some ore, hereby declared to 
bo the vnlid and binding obligations of the Oity of Vcro Beach 
created under this Act. 

Section 5. All ordinances, t'cRolutions, rules and regttlatlons now 
in force in the City of Vero Bencl1, not in conflict with tho pro· 
vislon11 of this Act or tho Constitution of the United States or of 
the State of Floridn, shnll t•cmoin of full force and ell'eot until re. 
scinded, repealed or amended by the City of Vero Beach created 
under this Act. And nlllnws now in forc.e or that mny hereafter 
be enacted by the Lcgislnturo of the State for the benefit and pro· 
tection of cities and towns, which may not conftiot with the pro­
visions of this Act, shnll enure to ond be applicoblo to the City of 
Voro Beach. 

Section 6. All contracts entered into by the City of Vero Beach, 
and nil pending legal proceedings of every kind nnd cborncter, 
either by or against the City of Vcro Deneb, or in which tho Oity 
of Vero Beach is interested, instituted prior to the possoge of this 
Act, and nll pending proceedings for public work or improvements 
by tho City of Vero Beach, of every kind and character, whether 
or not tho same shall result in the levying of gon·erot or special taxes 
or assessments, or tho issuance of warrants or certificates of indebt­
edness or bonds or notes, shall continue in full force and e.ffcot and 
shall not bo affected in any manner by the provisions of this Act. 

Section 7. No vested right or rights acquired or held by any 
individual or corporation under and by virtue of the existing char· 
ter, ordinances, resolutions, rules, regulations and contracts of tho 
City ot Vero Beach shall bo abridged, nullified or abolished by tl1is 
charter. 

Section 8. Tho corporate authority of s11id City shall be vested In 
a Mayor, City Council, Clerk, Tax Collector, 'fax Assessor, Treas· 
urcr, 1\Iarshal and Registration Officer; and the City Council is 
hereby authorized and empowered to create, by ordinance, such 
other and additional offlcers, with such powers and duties, as it 
deems advisable. The City Council is horcby authorized and om­
powered to abolish tho office of City Treasurer of said City pro­
vided "the same shall not become oft'ectivc until after the expiration 
of tho term of office of tho present incumbent. 
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·Section D. The 1\fayot• nnd tho members of tho City Council shall 
be elected by the qualified voters of said City, Tho Clcl·k, Tax Col· 
loctol', TRx Assessor, Treasm'CI', "Morshol, Registration Offlcct•, and 
ony other officers· hereafter Cl'eutcd, when the City Council· shall 
not othe1·wisc provide, shall bo appointed by tho 1\fnyor, subject to 
conlh•mntion by tho City Council. 

Section 10. Tho Cil.y Council mny provl<lo by ordinance for tho 
ltolding by one ot• mo1'C persons of tho offices of Tax AssCIISG1'1 Tax 
Collector, Clerk, Tl'GnS\ll'CI' and Registration Officer. 

Section 11. · Any person, male or fcmnle, who has reached tho 
ago of twenty-one yco1'S and i.~ n citizen of tl1o State of Florida and 
who hns resided in tho County six months and In tho City of Voro 
Beach for thirty days and who is register~d as n voter on tl1o Clt.y 
Regist1•ation Book, sl1a1l be qualified to hold nny office In anid City, 
on<l to vote in nil City Elections, except bond elections, when the 
qualifications shall be hereinafter provided, Tho payment of poll 
tax shnll not be rcquu·ed as a qualification for vot.ing nt elections 
in soid City. 

Sco\ion 12. No person shall bo eligible to hold office In said City 
unlcs.'l he or alto bo a qualified votct· in said City. 
. Section. IS. The regular onnnal election for the elective officers 
of tho City of Vcro Bench sh11ll bo lteld on the second Tuoaday in 
December of eoch year, ond tho pt'CSent officers of the City of Vcro 
Bench, whether elected or appointed, shall retain tho some oftices 
under ·the City ·ltereby created for tho term for which thoy were 
elected or appointed nnd until their aucccssot'll ot·o elected or op· 
pointed ond qualified. Provided, however·, that tho City Council 
shall hovo tho powct· by ordinance to lo.y off the City of Vero 
Bench into warda not to elteeed five in number and to provide for 
tho oleotion of a Councilman from each word to be elected eithcr·by 
tho qunlitlcd electors of tho City at largo Ol' by tl1e qualified electors 
in' cnch word, ns the City Council may determine. 

At tho regular nnnuol election to bo held in the City of Vcro 
Bench on tho sccoml Tuesday in December, 1929, thoro sholl be 
elected three members of the City Council for ·tho te1·m of two yeors i 
nt the next City election held on the second TuCAdoy in Dccemlx>J•, 
1930, two members of the City Council sl1oll bo elected fot• the term 
of two yeors; and thorenfte1· mom bet'S of tho City Council shnll bo 
elected fo1• tho term of two years each; so thot two members oro 
elected nt one aimuol election, and three members nre elected at tho 
next annual election, but coch for the term of two ycorR nnd until 
their 11Ueecssors ore elected ond qualified. 
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Beginning with tho election ltcld in December, 1929, a 'Mayor shall 
bo elected for the term of two ycors. 

Section 14. That oll officot'S of tl1o City of Vcro Beach sltoll hold 
office until their sn"cccSSOl'll 01'0 elected 01' appointed ond qunllfted. 

Section 15. Ench officer of tho Oity os soon ns con,·cniont nfter 
his appointment or election shall tnlto before the l\Ioyot• ot· before 
any pc1'80n authorized to ndministot• ooths, an ooth ot• aftlrmntion 
that he will snpport, protect nnd defend the Con~~titution and goY· 
ornmont of tho United States nnd of the Stute of Flot•idn against oll 
enemies, domestic ot· foreign. nnd that ho wlll bcor true faith, 
loyalty and allegiance to tho some nnd that he is entitled to hol<l 
offico lmder the Constitution and lows of the Stnto of Florida, ond 
that ho will faithfully porform the duties of tho office on which he 
is about to enter. 

Section 16. Snitl corporation sltnll hnvo porpetnol succession, 
mny suo and bo sued, plend and ho implcoded, and shall hnvo a com­
mon scnl which moy be changed by tho City Council nt plcasut-e. 

Section 17. Said corporat~on may own, purcl1oso, lease, receive; 
acquire and hold property, real and pet·sonnl, within and without 
tho torritorja} bou11dnrics of said corporo.tion to be used for any 
and o.ll such public purposes as tho City Council mny deem neccs· 
snt•y and proper, and thnt said corporntion is hct'Oby fully empow­
ered to sell, lease, convoy nnd otl1crwiso dispose of nny and all prop­
erty, real and pcrsonnl, which may belong to said corporation, and . 
tho City Council shall pt'Csct•iho by ordinance tho mo.nnor of making 
auch conveyance. Provided, however, that tlte electric light o.nd 
powet• plant nnd/or ·waterworlts and/or any other publlc utili tiel! 
owned or operated by said City shall nevct• bo sold, lensed or other­
wise disposed of unlcs.'l sucl1 sale, lcaso ot• disposal shall first bo rat· 
lflad, npprovcd and confirmed by o. majot•lty vote of the qualified 
electors of said City who nrc frcoholdet'R, voting at an election duly 
coiled and held for snch pm·posc in nceordnnco with the rules nnd 
regulations of soid City providing for the holding of general clec· 
tions therein. 

Section 18. The City Council shall by ordinnnco provide fot• tho 
holding of all general nnd specinl ())actions and for tho return and 
Catwass of tho Barno o.nd for tho registro.tion of ' 'OtOl'S. 

Section 19. The Mayor sl1oll htwo tbe power to preserve pence 
and order and to enforce the ot•dinanccs of snid City and sball havo 
:mch powers nnd duties ns at•o conferred upon him by ordinance. 
His compensation shall be fixed by ordinance ond shall not be 
changed during his term of office. He shall hnvo jurisdiction for 
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tho trial ot all offenses against tho l4ws of tho City; and it shall be 
his duty to Sf:o tho.! ·tho otodinnnecs oro faithfully executed and the 
orders of the Council duly obsot•,·cd and enforced. Ho shall be 
Judge of tho 1\lunicipnl Court and shAll hnvo power by his wnnont 
to luwo brought befot'O him any person or pet'Sons charged with tho 
violation of tho ordinances. Ho shall hovo power to require tho 
att11ndaneo of witnesses fo1• nnd against tho accused; to ndministet• 
oaths, to toke affidavits and to inquit'O as to the b'Utlt of all chnrgeH 
preferred: to decide upon the guilt 01• !nnoconcc of tlte accused, 
and to fix by sentence tho penalty prcsct•ibed by ordinance, and to 
enforce tho somo; to pardon and release persons convicted by him, 
and to havo and oxerciso all the powera incident and usual to tho 
enforcomont of his jurisdiction; and lto shall also have tlte' power 
to punish for contempt of Municipal Court to the extent of o. fine 
not exceeding One Hundred Dollars or Imprisonment not exceeding 
tltirty days, or botlt such penalties in his discretion. Pt'Ovided, how­
over, that the City Council, with tlto written consent of or at tho 
.written request of tho Mayor, shall hn"o tho power to elect by a rnn­
jority voto, o. suitable person who shnll preferably be a duly licensed 
and practicing attorney at lo.w of said City, ~nd wlto shall also bo 
a qualified elector thersin, to bo Judge ot the Municipal Court of 
tho City of Vcro Bench, and when so o\octcd sold Judgo shnll ltovo 
tho aamo powers and duties ns tllis Act confers upon the Mayor ns 

. such Judge, and upon the election of suoh Jud~ the ouU1ority of 
tho Mayor ns such Judge shall cco.se, oxcopt during tho absence or 
sickness of such Municipal Judgo, when tho Mayor of said City aball 
be acting Judge of tho Municipal Court of pid City. The City 
Council shnll fix tho compensation of such Judge and the term of 
offlco of such Judge, when elected ns heroin pt•ovided, shull expire 
on tlto dato of tlte term of tho of fico of tho Incumbent Mo.Y..<!l'· 

Section 20. The City Council shnll hnve authority by ordi· 
nancc to provide for talting cash secut·ity for appearance before 
the ll!nyor'a Court for nny person or corporation accused of 
violating n City ordinnnce nnd for tlte forfeiture thereof in default 
of such nppearancc. 

Section 21. The Mayor shnll hnvo power to suspend nny officer, 
except Councilmen, for misconduct in office, or neglect of duty re­
porting ltis action in writing, with reasons therefor, to tho ne:<t 
regular meeting of the Council, for its approval or disapproval. 
Notice of auch suspension nnd the reasons therefor shall bo given. 
In writing to the su11pemlcd officer by rnnlling tho snmc to his 
last known addrcs.,, nnd the said suspended officer shall have 
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the t•ight to n hearing before the City Council. If the City Council · 
shall approve tl1o action of the :Unyot• in suspending such officer, 
anid officer shnll thereupon stand removed and his office vncnted. 
If the Council shall not approve the action of t11e Mayor in sus. 
pending such officer, the enid officer sl1all resume his duties. 

Section 22. The Mayor shall have general supervision over all 
City officers nnd the police force and may examine into the con· 
ditton of the officers, books, records nnd pnpcrs thcl·eof on<l the 
manner of conducting official business. He 11hnll report to the 
City Council oil violations or neglect of clnty of any official that 
mny como to ltis knowledge. He shall make such recommendations 
about City business to the City Council as ]lc deems advisable. 

Section 23. The Msyor shilll appoint such police force \VIth the 
eousent of the Council as may be deemed necessary. Tho compcn. 
sntion of policemen shnll bo flxccl by tlte City Council. 

Section 24. When in his opinion the public good requires, the 
llfnyor may appoint and disehnrge special poliaemen and detec­
tives, making t·eport thereof to the City Council at its next meet­
ing tltcreaftcr. 

Section 25. The Mnyor shall communitlllte from time to time to 
tho Council such information nnd recommend suol1 measures touch. 
ing the publia services ns be may deem proper, and sl1all perform 
suol1 other duties ns the ordinnnces })rescribe . 
. Section 26. The Msyor mny cnll speaial meetings of tlte Council, 

and when called he shnll stoto the objcat fot• whiah called, and tho 
business of such meeting shall be aonflned to the objects so stated 
in the call, unless all the members of the Counail are present, when 
they may transnct such busincs.'l ns they see flt, 

Section 27. Tho l\I11yor may be impeaehecl by the Council for 
misfcnsnncc, mnlfenRnllee or nonfcasnnac in office, for drunken­
ness or gros.'! immernlity. Should charges be preferred tigoinst 
the Mnyor tlie Council shall furnish said A-lAyer with a copy of 
the chnrgcs, giving him n rcosonnblo time to answer, nnd sltnll 
proceed without unncccssnry delny to investigate nnd decide enid 
chnt•ges. It shall require a four-fifths vote of all the members of 
the City Council to remove the Mnyor. 

Section 28. That in case of <lenth oi' nbscnca of tho Mnyor from 
the City, or his inability from nny cnuse to discharge t11e duties 
of the office of Mnyor, tlta Pt·esident of the Connei1, or in ltia 
nbsence the acting Pt'C.'Iiclcnt of the Council, shnll dischnrge the 
duties of Mayor as "1\'Inyor pro tempore" until the office of 1\fnyor 
shall be filled, OJ' until the 1\Ioyor sl1oll resume his duties. 
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Section 29. In tho event thcll'e should occur, from nny cause, 
a vncnney in nny of tho elective offices of :~nid municipality, 
whether it be in any of the offices provided for and crcnted by this 
.Act, or whether it be in 11ny offices that may hereafter be created, 
it shall be the duty of the City Council to flll such vacnncy. In 
the event there sl1ould occur from nny cnuso a vncnnoy in any of · 
the offices of snicl municipality, other than eloctlvo offices, it shall 
be tho duty of tho Mayor of ani<l municipality to flU such vacal\cy, 
subject to confirmation by the City Council. In either event the 
person so appointed to fill nuy such vacancy shnll hold office for 
the unexpired te1•m of his predecessor, 

Section 30. The City Council shall be composed of five coun­
cilmen, each of whom shall receive not e:ccceding three dollnrs for 
each regulnr or special meeting he attends. The City Council sl1all 
prescribe its own rules and proc.echtre and moy prescribe pcnnlties 
foz: non-attendance or disorderly conduct of its members imd en­
force the same. Four-fifths of its mombe1·s concurring, it may 
expel n member for improper conduct in office, .A mnjority of 
the members of the Council sl1nll be necessary to constitute 11 
quorum for the transaction of business, but a smaller number mny 
adjourn from time to time until a quorum is obtained. The Coun­
cil shall hold meetings at 1rueh times as it may determine, holding 
not less than one regular meeting cnch month. And said Council 
shall be tho judge of tl1e qualification, election and returns thereof 
·ot its own members and shnll prescribe rules relative to any con· 
test over any election to membership thereon. 

Section 31. The City Council shall organize immediately after 
any general City election by electing one of its members president, 
wl1o shall preside over the Council. When acting as l\fayo1•, l1e 
shall be disqualified from acting as president or as a member o£ 
the Oity Council. A president pro tom shall bo elected to preside 
over the Council during the absence or disability of the president 
of tl1c Council. 

Section 32. The City Council shall have t.he power and is 
hereby authorized to create by ordinance such nddltionnl offices 
nnd provide for the election or appointment of odditiom1l officers 
or employees as it may in its judgment <leem necessary. The Coun­
cil shall hn,•e power nt nny time by ordinance to abolish nny 
offices thus crentcd. 

Section 3:i. 'fhe City Council may mnlco such other nud ftu·tller 
ordiunnccs not inconsistent with the lnws of the Stntc, ns shall be 
deemed e:cpcdicnt fo1· the good government of the City, the public 
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snfety aml welfare, the protection of property, tho }>l'CSOl'Vation 
of pence ana good ordc1•, the suppression of vice, tho benefit of 
trade oncl commerce, tho p1·escrvation of good health, tlte p1·evcn­
tion 11nd extinguislling of fii'CS, and for the exercise of its corporate 
powers and the perfo1·mance of its corporate duties. No o1•clinonce 
sl1all become n lnw unless pnssed by at least t11ree-flftbs 'of all 
tho mcmber11. of the City Council. Every orclillanco }>assecl by the 
City Council before becoming a lnw shnll be presented to the 
M11yo1' undc1· the ccrtiftcato of the Clel'l<. If the Mayor npproves 
t11o same he shall sign it ancl 1·eturn it to the Clerk; but if he 
sl1all not npp1·ove ih he shnll return it to the Cle1•l< with his 
objections in 'wt·iting at or before the next regular meeting of the 
Council for reconsideration; and if. tho Council shall poss the ordi­
nance by a four-fifths vote of all its members it a11nll go into effect. 
If the 111ayor sl1all fail to return any ordinance, or shnll return 
t11e some unsigned, without objections. in writing, at or before the 
next regular meeting ·of the Council after its passage, he sl1all bo 
deemed to have approved the. some, and it sl1all become a law 
without hia signature. 

Section 84. The City Council may require any officer or em­
ployee of the City to givo bond and with such sureties as tho 
Council may by ordinance determine. 

Section 35. The City Council al1nll have power by ordinance 
to impoac u t~tx upon any and all business, professions and occupa­
tions engaged in, or carried o1i, either wholly or in part within 
tl1e corporate limits of said City, whether the same be taxed by 
the StatQ or not, and without regard to the amount of the Slate 
tnx, if any, imposed upon such business, profession or occupation. 

Section 36. The City Council shollllavo the power by ordinance 
to cstablir.h, mnintoin nnd rcgulnt1: hospitals, jails, houses of de­
tention and correction, public libraries and cemeteries. 

Section 37. The Council shall hove power by ordinance to moke 
regulations to secure and protect the general bealth of the in­
habitants and to prevent and remove nuisam:ea, where affecting 
the he111th or morals of the community; to regulate the sole and 
storage of all articles of food nnd to establish and regulate mnr- · 
lccts; to establish fi;c limits and to regulate the construction of 
buildings within the fire limits; the Council shall have the power 
by ordinance to prohibit and suppress gambling houses, bawdy 
houses and diso1·de••ly houses, and any exhibition, show, circus, 
parade or amusement contrary to good moraL,, and all obscene 
picture.s or literature; to regulate ond prevent the carrying on of 

·' 
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business dnngorous ih increasing or producing fires; to regulnto 
and J>rovcnt tho storage '>f explosives, oils nnd other combuHtibles 
and in6mnmablo mRtorial; and to regulate tho uso of lights, clcotrlo 
wiring and steam pipes in all buildings and otl1er pl.accs; to 
regulate and suppreHS the storage and sole of flreornekers and all 
other fireworks, guns, pistols ancT othc1• tiro irons, to;,• pistols, 
olr guns nnd sling shots; to prohibit and punish nll dls01•derly con· 
duct, breakers of the peRce, and disorderly llSSemblics; to regulnte 
the use of automobiles, motor truclcs and other power driven 
vehicles; to regulate the use of the ~h·cets, alloys, pnrka ond side· 
wailea of tbu City; to t•cgnlnto nnd p1•ohibit the l'Unning at lnrge 
of any wild or domestic animals or fowl; and to provide for ti1o 
Impounding nnd dispoanl of the same; to prohibit and provide 
for the removal and abatement of nny dangerous building, struc­
ture, encroRchment, n>aterial or other Ut!ng dangerous to tho health 
or snfety of tho inhabitants; to compel owners of buildings to oreot 
fire escapes nnd to provide for prevention of fires ond the safety 
of persona in nny building or place; and the Council shall have 
the power to pass nll ordinances necessary to tl1o health, peace, 
convenience, welfare or the protection of the lnhnbitnnts of uld 
Olty and to carry out tho full extent nnd meaning of this Aot 
and. to accomplish tho objects of 'this co~porntion; and tho City 
Council may provide fines, forfeiture, terms and imprisonment 
with or without hard Jnbor nnd otbcr pennltlcs for the enforcement 
of ordinances; ond may 'Jlrovido ways nnd means to prevent tho 
escape of prisoners. · · 

Section 38. Tho City Council shall have power by ordinnncs 
to prevent the introduction and spread of infectious and con· 
togious disca~cs nnd to mnko qunrantine regulations for that pur­
pose nnd to p.~ovido for tho enforcement of the some witllin flvo 
miles of the City, when snmo does not confllot with l11ws of· the 
State of Floritin or of the United States. · 

Section 39. That the City Council shall have authority to causo 
to bo prepared, sa often os it may deem necessary, n codo or 
digest of tl1e City Ordinances, which moy be adopted by t'ho 
City Council ns a singlo ordinance, nnd it shnll not be ncccssm•y 
to post or publish the snmo In order that tho :nmo moy become ef. 
fectivo nnd in force. The Courts in this Stnto shall tnke judicinl 
cognizance of the code nnd ordinRnccs of the City, nncl the printed 
oopy of tho codo nnd ordlnnnccs otfioially printed by the City shall 
be taken ln evidence in nny t'rial ·in which tho sRmo muy be com-
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potent 'vithout proof of the due presentation and approvnl of 
said code and ordinances. 

Section 40. Tho City Council shall hnve power by ordinance 
to p1•ovide the City nnd its inhabitants with water 11upply, sewcl' 
system, electric light and power, gas for light and fuel, stt·cct 
and other rnihvays, telephone 11nd telegraph lines, municipal 
docks, seawalls along the wnter fronts of snid City, bulkhenda, 
COUBO\VIIYB1 bridges, golf COUI'SCS1 ah• JlOI'tS and OtliCl' publie Utili· 
tics, nnd for said purposes, or any of them, mny buy1 eonst•·uct, 
lea so or otherwise acquire the snme; and the City Cou~cil may 
by ordinance permit nny person or coi'POI'ntion to buy, construct, 
Jcnso or otherwise ncquh·e and maintain any of snld public utilities 
for tho purpose of fm·nishing tho said City and ita inhabitants 
with service from tho same; provided, however, thnt no cxolush•o 
permission of f1·anchiscs shall be gl'Ontcd to any pcrsun or corpora­
tion for nny public utility. Tho City Council may by ordinance 
mako reasonable regulations as to the use of 11ny public utility 
nnd may fix reasonable rates for service furnished by public utili­
ties to consumers. 

Section 41. The City Council shall by ordinance provide for 
the organization and maintenance of the ·Fire Department and 
p1·ovlde for tho prevention ond extinguislting of fires. 

Section 42. The City Council shall have power to open, establish, 
abolish, alte1•, extend, widen, grade, regrade, pave, _repnvo or other­
wise improve, clean and keep in repair or rebuild streets, avenues, 
alleys, sidewalks nnd crosswalks and other public ways nnd thor· 
oughfares and oonsh·uot, erect and keep in repair 11nd rebuild 
bridges, culverts, gutters, sewers and dl'ains; to regulate lind 
provide for tho construction, preservation and repair of streets, 
nvenues, alleys, sidowRiks, foot pnvemcnts and other publio ways 
and thorou~hfares and paving and repairing the same; to provide 
for tho construction of sewers and drains and for keeping tho 
snmo in repair; to provide for n Uniform ohal'llcter of sidewalks 
which shall bo built upon a grade established by the City; to 
take nnd appropriate private grounds, in manner and form pro­
vided by law for condemnation, fo1• widening streets or parts · 
thereof, or for extending the same, ot• for laying out new streets, 
avenues, 111Ieys, squares, parka or promenade!!; to grant the right­
of-way through tho streets, alleys, nvenucs, 11nd public grounds 
of tho City for the use of at1·eet or other railways, but the 
owner of prope1·ty abutting thereon shall not thereby bo deprived 
of any right he mny have to claim any damage that lie moy receive 
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by reason o! such right-of-way; to t·equiro owners of property Ol' 

thch• ••gents to keep theh• lots, trnots or parcels of lnnd free 
an<l clean of wcc<la, brush, undergrowth, traflh, fllth, gubngc or 
other refuse or in cn11o of thoh· failure to <lo so the City mny 
remove or cause the removal of suela weeds, bruala, undergrowth, 
ta·n11b, filth, gat·bagc or other refuse, nnd may chnrgc and aSIICBII 
tho expense thct·cof against tho property so cleaned and improved, 
to provide fot• the core nml pa·otcctlou of tt·eca, shrubs and flowers 
in tho public streets, avenues, parka and grounds, to imposo poll· 
altles on tho ownet• ot• occupant of or agent for nny sidewalk, 
bouse or other structure, place or t'hlng which may be dangerous 
or detrimental to the inhabitants of said City or dangerous Ol' 

detrimental to their property unless after due notice the same be 
-removed or remedied in aeoor<lancc with tho requirements of the 
City Council. 

Section 48. The Council sbnll bavo the ppwor by ordinance to 
acquire, improve and maintain parka for tlte benefit of t.ho City 
and ita inhabitants. 

Section 44. That said OUy is hereby delegated authority to 
exercise the right and power of eminent domain, that is, the 
right to appropriate •propertv within or without the territorial 
limits of said City for tho following uses or purposes: For 
11trcots, lanes, alleys and ways; for publie parks, squares and 
grounds; for dralnngo and for rniaing or filling in land in order 
to promote sanitation and healthfulneaa; for reclaiming and lUling 
when lands nrc low or wet or overflowed altogether at times, and 
entirely or partly; for tl1e nbatoment of any nuiaance; for the • 
use of water pipe,s and for sewerage and drainage purposes; for 
laying wirea nnd conduits under the ground; for City buildinJ&, 
'vatea·works, electric llgllt plants, pounds, bridges, aeo.walls, bulk· 
heads, cnuse\vaya, municipal docks, ROlf courses, air porta, and 
any othl!r municipal purpose; which shall be ·coextensive with 
the powers of said City exercising the right of eminent domain 
under thi11 section ; and the absolute, fee simple title to nil property 
eo token and acquired shall vest in tl1e snid City, unless the City 
seek.'! to condemn n particular rigltt or c.'ltnte in such property. 
Th11t the procedure for the cxerc:iso of eminent domnin or the 
condemnation of any lands or property under this section shall 
be the snme ns is provided by tho general lo.ws of Florida on the 
subject of condemnation of properly for public uses. 

Section 45. The Council shall ho.ve power by onlinonco to 
p1·oviclo for tho construction, improvement nnd maintcnnnee of 
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necesSIIry ditches and drains within snid City for the purpose of 
protecting the lands within said City ft·om overflow or· fot• the 
protection of tho health of the City's inhabitants; nnd tho City 
Connoil shnll have the power by ot·clinonce to enter into and con· 
tract with ony existing Drninago District t•olnting to tho nso 
of any Dl'ninnge Canals ot• ditches under tho jurisdiction of snld 
Dt•ninngo Dish·ict. 

If at any timo tho Council shnll deem it nccCI!!IIli'Y or expedient 
for nny good reason, that any lot, tract or parcel of land within 
Sllid City should be cleaned of weed!l, trash, undergrowth, brusb, 
tlltl1, garbage or other refuse, it 11hall havo power to direct nnd 
require tho owner or owners of said lot, tract or parcel ot land 
to clean the same of weeds, tra.,h, underg1·owth, brush, tilth, gorbngo 
or other refuse. Such notice shoJI bo given by resolution of tho 
Council, 11 copy of whicl1 sltoll be served upon tho owner or owners 
of such lot, parco! 01· tract of lond, or upon the agent of 11\tch owno111, 
01' if tho owner is o. non-resident or cannot be found within tho 
City and hos no known agent within t11o City, a copy of such rosolu· 
tion shall be published for onca ooeh week for two wcolcs in some 
newspaper published in the City ond n copy thereof posted upon 
sold lot, tract or parcel of land, and if tho owner or owners shall 
not within sucl1 tirno as auclt resolution shall ·pt•escrlbe clean auch 
lot, tt·act or parcel of lond of woods, trash, undergrowth, brush, 
fllth, garbage or other refuse os therein directed, it shall be lawful 
for the Council to cause thll sume to be dono and to poy thcrofor 
and to charge, asseas and collect the expense thereof against said 
lot, tract or parcel of loud and against tho owner or owners thereof. 
NotlcJ of Moring complaints and ootion tltereon shall be done sub· 
stantially in accordanca with the t>rovisions of Chnptor 9298 of. 
the laws of Florida with respect to assessments for local improve· 
ments. 

Section 46. Tho City: Council moy by ordinance or tocsoltttlon 
provide for standing committees of tho Council; such committees to 
be lll>pointed by the President of tho Council annually after tho 
ot·gonizotion of thl' Council. 

Section 47. Whenever it shnll be deemed odvisoblo to issue bonds 
for tho put•pose of constructing, maintaining, or purchnaing watcr­
wot·ka; for the purpose of constructing, maintaining or put·chasing 
gas ot• electric light works, or otl1er illmninot.ing systems, for tho 
purpose of constructing, maintaining or purchasing n system of 
sewerage; 01· othc1'\visc promoting the hcnlth of snid nmnicipolity; 
!ot· t11c purpose of opening, constructing, pnving Ol' ropn\'ing, rc-
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pniring nnd (or) mnintaining the streets nnd Bidewnlks of said 
municipality; fot· the purpose of opening, constructing nnd (or) 
maintaining public pnt•ks and (or) promennclcs; fo1· the purpose of 
establishing and maintaining o flrc deportment in said municipality; 
for the purpose of erecting public buildings for the usc of sold 
munioipollty; for the JIUl'poso of consh·ttcting scowoll11 along tho 
wotor fronts of snid City; for tho purpose of constructing, ropnh•­
ing and (or) maintaining municipal docks; for the purpose of 
filling in any lot or submerged land in Mid City; for the pm·poao 
of constructing, repairing and (or) maintninhtg bt•idgcs, bulkheads 
nnd C4Usownys; for the purpose of purchasing, construcUng and 
(or) maintaining 11 municipnl golf course; for the purpcso of pur• 
chosing, constructing and (or) maintaining a municipal hospital; 
for tho purpose of purchasing, constt'Ucting and (or) mnintaining 
o mnnlcipnl oh· port; ot· for ony other municipal purpose, tho 
Mayot• and City Council nrc hereby authorized to issue bonds of 
said municlpolity, and under tho seal of said corporntion, to on 
umount of not exceeding twenty-f\vo pet• cent of the assessed vohtn· 
tion of oll the property, both rent and personal, within sold City, as 
shown by tho ctm•cnt assessment roll, snid bonds to be signed by 
tho Mnyor, countersigned by tho President of tho Council, and at­
tested by Uto Clerk, with intot•est. coupons attached, which shall 
bo sljlncd in like manner, cxcopt thnt such interest coupons may bo 
signed by the lithographed or fncsimilo signatures of tho Mnyor, 
President of the City Council and City Clerk respectively; provided, 
however, thnt before snid bonds sholl bo Issued tho issunnco of said 
bonds shall be approved by on nffirmativc vote of o majority of the 
electors voting for cnch purpose separately ot on olectioh to bo hold 
fot• smch purpose of purposes, which election shall be reguln.tcd by 
ordinance os to tho manner of conducting nn<l certifying the some, 
nftcr tho same has been advertised fot· not less than thirty days inn 
newspaper published in 110id City of Voro Bench, or in some ncws­
papot· published in Indinn River County, Florida, and nt which 
election only quolitlcd electors of auld City who own real c.'ltntc in 
said City, 011d who hove paid the taxes thereon lost due shnll bo 
allowed to vote. 

Section 48. When the bonds ore issued nnder the terms of tltis 
.Act the snid bonds shnll be 11n!ler the scnl of the City of Vcro Beach 
and shn11 be Migned by the Mnyor, countersigned by the President 
of the City Council nnd nltcstctl by tl1c Clerk, with interest eou­
pons nttachcd, which shall be signed in liltc mnnner, except that 
such intcrllllt coupons mny be Rignecl by the lithocrnphcd fncshnilo 
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algnnturcs of the Mayor, President of the City Connell nnd City 
Clerk respectively, and tho Mnyot• nnd City Council of said City 
of ·vcro Bench shall be nuthorl?.ed to lovy n special tnx upon nil 
tho tnxoble pt·opcl'ty within snid Cit.y nt such rnte ns mny be ncccs­
anry to rnlso n sufficient fund to pny off the interest thnt mny 
nccruo upon snld bonds, ns well us to pt·ovldo a sinking fund for· 
thoh• flnnl redemption. 

Section 49. 'fhc bonds herein provided for shnll in no cnso be 
sold at a grente.r discount than flvc per cent of their par·value, nnd 
shnll not bcnr n grcnter rotc of interest than eight per centum per 
annum, poynble semi-annually. 

Section 60. It shnll be the duty of snid City Council, ns soon 
ns tho hondA herein authorized hove been approved, to advertise the 
snme for aalo on sen!c(l bids, which advertisements shnll be pub. 
lished oueo 11 week for two successive weeks in a newspaper of gon­
ot•nl cironlation published in Indian River County, Florida, and If 
snid bonds be not solcl pm·sunnt to such ndvet·tisemont they mny be­
sold nt privnto snlo at nny tjmc nftot• lhc dote ndvortisccl for the 
reception of senlecl bids; pt·ovidinc thnt no bonds issued ltcro­
undet• sltnll be sold fot· lcRs thnn ninoty.ftve per cent of the pur 
value thereof \Vith accrued interest to date of delivery, and pro­
vided further that no bonda ahnll bo sold nt privntc sole for less. 
than tlto senlecl bids recch•ed therefor, and no privata sole shnll 
be modo of said bonds subsequent to ' thirty days after tho adver­
tised dote fot• the reception of scaled bids. 

Scotlon 61. J\. bonlt ot· banlcs, or other depository to be desig­
nated by the Council, shall rccoh•o nnd be ouHtodian of said bonds. 
and nil money nrisinc ft·om tho solo of said bond or bonds. 

Sectiort 62. The City Council shnll ndvertise for bids for wot•k 
to bo done for which bonds oro issued, mnlcing contracts with tho 
lowest roRponsible bidder, who shnll himself give bond for tho faith. 
fnl pcrformnnce of the work, but tho enid Council shnll buve the 
right to reject nny or nil bids received; it shall personally, or 
through proper ugents, select nil mntoriol and l1nve supervision 
nnd chnrgo of the worlc for which the bonda nre issued, and shnll 
audit nil accounts connected with such worlc, nnd pny tho same by 
check on tlte bnnks or depositories handling the proceeds of the sale­
. of the snid bonds. 

Section 53. The entire issue of bonds, or such portion thereof' 
ns tho :1\'fnyor nnd Connell mny deem nclvisnble, mny be sold nnd 
converted into money nt once. · 
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Section 54. In tho event there is remnlning in the bank Ol' 

bnnlUJ, or other deposito1·y nn unexpended bnlnnce of money tl1ut 
\Vall derived from tho 1111le of bonds nftcr the work, the .cost of 
which is to be pnid t.horefrom, hn11 been completed, the City Council 
shnll invest such bnlonco in such interest benring securities ns it 
may elect, to bo approved by tho l\[nyol', or <leposit smnc nt interest 
in nn approvccl depository. Such seom•ities shnll be turned over 
by it to the Ci!y Trensurer or other proper officer, nntl the pl'D­
ceeds tl1ercof be applied to tl1e pnyn1ent of the bontls or the in­
terest thereon, ns dh·ccted by resolution of tlui Council. 

Section 55. The adverse l'CS\tlt of nn election to clotcrmino the 
question of the issuance of bonds for nny one or more of the pur­
poses mentioned in this Act sholl not dcbnr tho then existing or 
any subsequent Council fi·01n resubmitting tho some question to the 
legal votel'S of tho City aftcl' tho lnpse of ono yenr; but tho ques­
tion of bonding for nny purpose not nlrendy votccl npon can be 
submitted to the voto of the people whenever, in the judgment of 
tho Council, it moy be considered ndvl11oble. 

Section 66. All tho property withih tho City tnxnble for Stnto 
and County purposes shall be assessed oncl listed fo1• the purpose 
of taxation on the City Assessment Roll nnd tho City Tnx Assessor 
shall proceed substontiolly In the samo 1nnnner ns i11 Jll'OVided by 
law for t.ho assessment of real nnd Ilersonal .property for the pu•·­
pQses of State and County tnxntion ; nnd rallwny nnd railroad COlli· • 

panics, including street railways, shnll be subject to assessment and 
tnxntion on all renl estoto and personal prope1·ty owned by thom 
within tho limits of tho corporation, in t11e samo manner and at tho 
samo ratio and valuntion as other property, snve and excepting the 
r(ladbcd nnd ro.lling stock of snill rnilrond, which sholl be nsscs:sccl 
by the State Comptroller, ns provided by law; provided, the City 
may make its own assessment of property for taxnUon, and the 
valuation of the property by the municlpnlity shall not bo con· 
trolled by the valuation tb:ed for State nncl County taxation, but 
may c:xoeed the some, and provided, fm•t11er, the City Council shnll 
net 011 n Donrd of Equnlizntion for the purpose of equalizing the 
valuation instcod of the Doord of County Commissioners. 

Section 57. Tho City Tax CollectoL' shnll proceed with tho col­
lection of the City tnxe11 Anbstnntially in the same mnnncr ns pro· 
vidcd by law for tho collection of taxeR nncl snle of propet:tY fo1· 
tho non-payment of taxes by Stnte nnd Connty Tnx Collectors. He 
11hnll give nil notice rcCJuiL·ed by low, nnclsell the renl property of 
dolinqncnts in the mnnnc1· provided by low, nnd give to the pur. 
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chnsor n certificate substnntinlly in tho fot·m provided by lnw for 
Stnte nnd County Colleetors nnd shnll pt·cpnro in duplicnte n rc· 
port of tax snles of rcnl property for each year, one of which he 
ehnlll'etnin nncl one shnll bo flied in tho office of tho Clct·lc of tho 
Ch•cuit Court fot•. the County of Indlnn River for record. At all 
snles of lnncl for unpnid City tnxes, in tho nbsence of purchasers 
therefor, tho lnnds shall be bid in by the City Tnx Collector fot· the 
City, nud certiftcote issuecl nccordlngly. The City Tnx Collector 
sbnll proceed with the collection of tnxes on pcrsonnl property, like­
wise substnntinlly in the snmo mnnner ns provided by lnw for Stnte 
ancl County Tnx Collectors, 

Section 58. After tho review nnd equalization oi tho City As· 
aessment Roll in each ycnr, tho City Council shall determine tbe 
amount of money to be rniscd by tuxntion upon the tnxRble prop­
erty in said City, both rcnl And pot·sonnl, wltich amount shall not 
be more thAn twenty mills on the clollnr on the totnt vnluation of 
tl1o taxable rcnl and personnl property in said City for general 
City put·poses, but the City Council may levy such qdclitional tnx 
or taxes as mny be neccssnt·y for the constrnction, repnlr and (or) 
maintennnce of City buildings; for tire protection; lor City light­
ing; nnd for the construction, ropnlr, improvement and (or) main· 
tonnnce of streets and siclewalk11; nncl n tax of not to .exceed two 
mills on the dollnr upon nil the taxnble property in said City for 
the purpose of public amusement, e.utertainmcnt, publicity and ad· 
vertisement of said City. The City Council shRJl also levy such 
additional tax or taxes as may bo neecsanry to pny the interest and 
to provfdo n sinking fund for the pnymcnt of the principal of any 
bondo<l or other ·indebtedncsa of said City. 

Section 59. Tho City Council sltnll havo powet• by ordinnnco to 
provide for the construction and t~constructlon, repair, paving, nnd 
ropuvlng, hordsurfncing nncl rohnrdsurfneing of streets, boulevards 
nnd alloys; fot• grading and rogt'tldlng, leveling, lnying and relaying, 
paving nnd repaving, hnrdsurfnclng nnd t·chnrdsut•facing of side· 
walks; for tl1e construction ond reconstruction of curbs; for tl)e 
construction ond t·econstruction of dl'Rins, ditches, snnitm-y sewctos, 
storm sewers, whito way light_ing sylltcms, and nll thingfi in tho 
nature of locnl improvements ; and fot• the payment of nll or nny 
port of the cost of nny such improvement by levying and collecting 
special assessments on tho nbutting, adjoining, contiguouCJ or other 
specially benefited property, in pt•opot•tion to the benefits to be 
derived thct·cfrom. 

Section 60. When Ute City Council shnll dctet•minc to make any 
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loC4l improvements ns defined in Section 59 of this Act and to 
defray tlte wbole or any part of tho <.'Ost or c.xponso thoroof by apo· 
oial aSSOS8TOOnt, it shall ao dcolaro by ordinance, atnting tlie ncoes· 
sity fol' and the nntul'o of tho proposed impt·ovemcnt, nnd wl1nt pnrt 
or proportion of tho o.'<ponse Khall bo paid by spccinl nsscssmont; by 
wbnt method said spccinl assessment shall bo mndo; whnt pnrt, ' if 
1my, shnll bo paid out of tho general fund of tl1o City, and shall 
desi~tnato tho llistrict or lands and premisi!S upon which tho apoclal 
assessments shall be levied. It shnll be stated in said ordinnnce tho 
total estimntcd cost of tho improvement und the mothnd of payment 
of nsscs'!monta and the number of :mnuol imtnllments Jnto wllich 
said nsscssments slulll bo divided. 

Section 61. At tho timo of passing the ordinnnce horcinbofot'O 
provided for, there ahnll bo on flle in tho office of the City Clerk 
plans, specifications, estimates ond profiles of the proposed lm· 
pt•ovoment, and such plans, speoifiontions, I!Stimates nnd profiles of 
th() proposed improvement altnll bo open to tho Inspection of tlto 
public. 

Section 62.' Tho ordinance thus adopted shall bo published once 
n week fot· two successive weeks nnd 11ltnll bo certified to by tho City 
Clot•k, who shall tltcrcupon proceed to make an nasossmont roll In 
ncoordanco with tlto method of assi!SSment provided for in anld 
ordinance, which llSSCssment roll ahnll bo completed and filed with 
tlto City Council of said City as promptly as possible; said assess­
mont roll shall show th() Jots and lands assessed, tho amount of the 
assessment acainst each lot or parco! of land, nnd, if anid assessment 
is to bQ paid in installments, tho number of annunl installments Into 
which tho assessment Is divided shnll al110 bo ento1•od nnd 'llhown 
upon said assessment roll; but in no cnao shall anid instnllmcnts be 
fot• any grentet• number of ycat'S tl1nn twonty years. 

Section 63. Upon tho completion of snid assessment roll, tlto City 
Council shall cause n copy thereof to bo published two times sue. 
ccssivoly, once each wook, inn newapupor of genol'nl circulation pub­
lished in Indian River County, Florida, and In the publlcatlon of 
SDid assessment roll the suid City Council shall cause to be attnchcd 
to tho copy of tho assessment roll published a notice dil'ectcd to nil 
pt'Operty owners interested in Sllid a'sscssment of the time nnd ploco 
where complaint.<nvill behcnrd with reference to anid assessment, and 
when snid assessment t·oll will be flnnlly npprovcd nnd confirmed 
by, tho City Council of snid City sitting ns an equalizing board, 

Section 64. At Ute time nnd plnco nnmed in tlte notice provided 
for in tho pt·cecdinc section, tho City Council of anid City sltnll meet 
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as an equalizing boat'<l to heat• and consider any nnd· all compln.ints 
as to such special assessments nnd sholl adjust and equalize said 
o.ssessmcnts on n basis of justice and right, and when so equalized 
and approved such asseSIIments shall stond confirmed and bo and 
remain logol, valid and binding lions upon tlto pt'OJict·ty ngninst 
which sold assessments oro made until poid, in accordance with tho 
provisions of this Act; provided, however, thnt upon tho completion 
of tho improvement tho said City shall rebate to tho owner of any 
property which sbnll havo been specially llliBOSSed for nny improve­
ment tho dit!orenco in tho nsseaamcnt os originally made, npproved 
ond confirmed and tho proportionate port of tho actual cost of said 
improvement to bo p11.id by special assessments as finally determined 
upon tho completion of said improvement; tlto amount of said 
rebRte to be deduced from said assessments prorotobly over tho 
entiro assessment period. 

Section 65. SJ>Coinl assessments for local improvements in said 
City shall bo poyRblo by the ownors of tho property ossesscd for said 
improvomonts nt tl1o time and ln the mnnnor stipulated in tho ordi­
nance providing for snid improvements and sold special assessments 
shall bo and remain lions superior in dignity to all other lions, 
o.-,:cept liens fot• taxes, until paid, f1•om the dato of tho assessment 
upon tho respective Jots and parcels of lnnd oSBosaod, and sllall bea1· 
interest at a t'llto not exceeding oight per cent per annum, and may 
be by ordinance aforesaid modo poynble in equal yearly install­
ments, not oxcoeding twenty, with oect'Ued interest on all deferred 
pnymonts, unless paid within thirty days after said assessments 
shall stand approved and confirmed. 

Section 66. Each annual inatollmont provided for in tho pro­
ceding section shall bo poid upon tho dato provided in said ordi­
nance, with interest on oll deferred p11ymonts, until tho entlro 
nmount of said assessment has boon paid; and upon tho failure of 
any property owner to pay any annunl installment duo, or any port 
thereof, or any interest on deferred pnyments, the City Council of 
said City shnll cnuse to bo brought tho neocs.<JOry legal proceeding~~ 
by n bill in chancery to onforco pnymcnt thereof, with all nccrued 
interest, together with all legal costs incurred, including 11 rooson­
oblo solicitor's fees, to be assessed os pnrt of tltc costs; ond in tho 
(\Vent of dcfnult in tho pnymcnt of any installment of an nsscs.'!­
mont, or nny accrued interest on snid assessment, tho whole assess­
mont with interest thereon shall Immediately becomo ·due and pay­
able and subject to forcclos\ll'c. In the foreclosure of any special 
ossessmont service of process ngainst unknown Ol' non-resident de-
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fondants mny be hod by publication os is provided by low for othct• 
l.'hancory suits. Tho fot•cclosuro proceeding shall bo pro"ccutcd to n . 
anlo ond conveyance of tho property involve<l in enid proceeding 
_ns now pt·ovidcd by low in suits to forocloso mortgages. 

Section 67. After tho oquolizution, opprovol nnd confirmation 
of tho levying of spccinl assessments for loco! improvemont.s by the 
City Council, ond.ns soon os tho contract fot· sold impt•ovomont or 
improvements hoe been flnolly let, tho City Council moy by ordi· 
nonco issuo bonds pledging tlto full faith nnd credit of tho City, to 
nn nmount not exceeding the total coat of said improvement or 
improvements to be paid by special assessment, and tho estimated 
~,t of soid improvement ns stated in tho ordinance providing for 
said imtlrovcment and tho levying of special n.ascsaments therefor 
shnll bo used os tho basis of Clllculntion in determining tho cost of 
soid improvement; and the snid bonds so issued shall bo general 
obligations of sold City. And if apoclal assessments bo not im· 
posed nnd collected in rcspeet of the improvements in season to pay 
tho prinoipnlond all interest on snid bouds, tho City Council shall 
levy and colleet against nll taxable property in the Oity of Vero 
Bench a tox sufficient to pny such prineipnl and nil intet·cst ns tho 
81\me reapeetively becomes duo and payable. All bonds so issued 
shall bo excluded from ony limitation of bonded indcbtcdncsa )l'I'C· 
scribed in this Aet or ony general low nnd aholl be issued by ordi· 
noneo of the City Couneil without submitting tho question ns to the 
iRsuonce of soid bonds ton vote of tho electOJ'S of snid City . 

.All bonds issued under tho provisions of this scetion ahnll bo ad· 
ve1·tiscd fot· solo on sculed bids, which advct·tiscment shall be pub­
lished once n week for two weeks in o. nowspnper of gonornl ch·ottln· 
tion published in Indian Rivet• County, Floridn; und if sold bonds 
bo not sold pursuant to such ndvct·tiscmcnt they may be sold at 
privnto sale nt ony timo after tho date ndvortisod for tho reception 
of sen led bids; provided, thnt 119 bonds is.,ued hct•cundcr RhoJI be 
sold for less than ninety.flvo )lOr cont of por vohto thereof, with 
occt•ncd interest to dote of delivery, nnd provided further thnt no 
bonds shnll be sold nt private sole !or less thnn tho best scnled bid 
received therefor, and no tlrivoto solo shnll be made of snld bonds 
subsequent to thirty dnys nfter the advertised clntc for tho reception 
of scaled bids. 

All bonds issued for local improvements under this section shall 
bo in tho denomination or One Hundred Dollars Ol' some multiple 
thereof, nnd shall bonr intcrc.'it not exceeding six }lCI' cent per 
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annum, payable onnuolly or scmi-nnnunlly, nnd both principal and 
interest shnll bo poyoble nt such plnco or plncca as tho City Council 
mny determine. The form of such bonds sltnll be fixed by ordi· 
nonce of the City Council, ond said bonds ahnll be under the llf'.tal 
of the City of Vol'o Bench, nnd sholl be signed by tho 1\[nyor, conn· 
tcrsigned by tho President of tho City Council and nttcsted by the 
City Clerk, with interest coupons nttochcd which shall be signed 
in like mnnner, except thnt such interest coupons mny be signed by 
the lithographed or facsimile signatures of the Moyor, President pf 
tho City Council and City Clerk, respectively. Bonds. issued here­
under shall hove oll tho quolitica of negotiable popor under the law 
merchant and shnll not be invalid from nny irregularity or defect 
in tho proceedings for tho issue nnd sole thereof and shnll bo in­
contcstnblo in the hnnds of bonn fldo purchasers Ol' holders thereof 
fot• vnluo. 

Section 68. If ony special nss~ment made to defray tho whole 
or nny p11rt of local improvements shall be either in whole or in 
pnt•t Annulled, vacated or sot Aside by the judgment of nny court, 
or if t1to Clty Council shnll be Rnliaflcd that nny such assessment 
is so illcgnl nncl defective thnt the some cannot bo enforced or 
co1lcctcd, 01' If tl1e City Council shall hove omitted to moko auoh 
nascssmcmt when it might hnvo clone so, tho City Council is hereby 
nuthoa·izccl and required to tnke nll ncccssnt•y st'ops to cause n 
new nsaes.,mcnt to be mnclc loa• the whole or any pnrt of suoh 
impa·ovcmcnts, nnd if tltc second assessment is nnnullcd the City 
Council may proceed to mnke other assessments until a valid 
ns.~esament ahnll be mncle. · 

Section 69. All specinl usc&'lntents leviecl ond imposed in respect 
of local improvements ahnll constitute n. fund for tho pnymcnt 
of ]>rlnoipnl ancl interest of the bonds authorized under this Act, 
nnd in the event there bo n failure to collent and receive so.id 
speclnl assessments in sen110n to pny the prinoipnl and (or) in­
terest of snid bonds, the City Council of said City shnll levy o.nd 
collect on nll tn:xo.blo property in snid City n tax sufficient to 
pny suoh pa•incipnl nnd (or) interest, as has been hereinbefore 
provided. 

Section 70. The City Council shall hnvc the po1vea• to pny out 
of its gcnca·nl fund, o1· out of nny Rpccinl fund that mny bo pro· 
vi<lecl for thnt purpose, such bonds for the cost of o.ny local 
impa·ovcruent ns it mny deem proper, nncl intea•cst nccruing while 
improvement11 nrc under con11truct.ion nncl for six months there-
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nfter, and all cngineeriug nnd inspection costa, including a proper 
J>l'OPOI'Iion of tho COtn})Onsation, salaries and expcmscs of cngl­
neel·ing slnff of tho City propot·ly churgonblc to such . imprevo­
ments, nnd all costs and estimated costa, Including attorney's 
fees, in the issuance of bonus shall be deemed and considered n 
Jlart of tho coRte of suoh improvements. 

Section 71. .Any informality or irregularity In the proeccdinga 
in connection with Uto levy of any ape.cial asscssm~nts for local 
improvements shnll not affect tl1o validity of the aamo where tlao 
assessment roll hn.s been conflt·mcd by the City Council, and tho 
nsse111ment roll ns finally approved nnd conflt•mcd shall bo com­
petent and sufficient evidence ti•.ot tho asscssmen~ was duly levied, 
11ncl tbat nil othct• proceedings adequate to the adoption of tho snid 
nssossmcnt t•oll, were duly had, taken and pcrfo1·mcd its required 
by thie ~\ct, and no variance from tho directions hereunder shall 
bo held materinl unless it bo clearly shown that tho party objecting 
was materially injured thereby. 

Section 72. Tho City Council shall havo power by Ol'clinanco 
to provide for a consolidation of all assessments which ltave here­
tofore been made for looal improvements ln aaid City, so as to 
consolidate Into one item the total amount of all li118C8Smanta 
for local improvements now existing against cnch lot, trnct or 
parcel of lanu in said City, provided that there shnll be no 
chnnge mud~ In the total amount of aaid aRB~mcnts that would 
onuse said consolidated assessments to bo in excess of the total 
amount of prlnoipnl and interest nt the time of such consolidation 
of the assessments ns hct·ctoforo made, assessed and confirmed 
against said pt•operty. Tho City Council may also provide by 
ordinance that all auscssmcnts for street paving that havo here­
tofore been moue, where tho costs of paving st.rcet intersections 
have been included in special assessments against abutting prop­
erty, . shall bo reduced in an amount not to exceed ton per cent 
of the total of the principal of such assessments against such 
pt•oporty, and that tho amount of snob deduction shall bo paid 
out of tho gone1·al fund of said City, or otherwise, us may be 
lawfully provided by said City Council. The City Council shall 
nlso hove tlte power by ordinance to provide that all wcsamenta 
for street paving and sidewalks heretofore made in auld City 
on corner Iota whore said lots huvo a g1·cnter depth thnn fifty 
feet shall be adjusted by assessing said Iota on n bnsls of fifty 

feet frontage on the side street upon which said Iota shall bo 
located, but in no caso shall tho frontage assessed on the said 
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street bo less than the frontugc of tho lot on the principal street, 
~ud such reduction so mode in such assessments shnll bo paid out 
of the general fund of saitl City, or in any other l~wful manner 
ihnt rnny bo pro\'ided by the City Council. · 

Section 73. The Oity Council of the City of Vcro Deneb may, 
pursuant to the power heroin vested in it, by ordinnnco pt·ovido 
for tho consolidation of all nssossrnents for locnl improvements 
heretofore mndo. Tho Conncil is hereby authorized to provide 
that such assessments, oftor adjustments as hereinbefore provided, 
shnll be and become pnyablo in fifteen nnnunl pnymcnts of ten 
pet• cent each nnd a sixteenth payment of 7.311 por cent, }lnyments 
to cover both pl'incipol nnd interest in necordnnce with the fol· 
.lowing tnblo: 

$1,000 ASSESSMENT. 

.Pnymcnts Outstanding lntet·cst Pl'incipol Total 

1st .......... .. ..•. $1,000.00 $60.00 $40.00 $100.00 
2nd •••••••• IIIII •• 960.00 57.60 42.40 100.00 
ard ... ...... ....... 917.60 56.06 44.94 100.00 
4th ................ 872.66 52.86 47.64 100.00 
5th ................ 825.02 49.50 50.60 100.00 
6th ................. 774.52 46.47 58.53 100.00 
7th ... ......... .... 720.99 43.26 56.74 100.00 

8th .............. .. 664.25 ,39.86 60.14 100.00 

9th ... .. ........... 604.11 30.25 63,76 100.00 

lOth ......... ······· 540.36 32.42 67.58 100.00 
11th ..... ........... 472.78 28.37 71.63 100.00 
12th .......... .. .. .. 401.15 24.07 75.93 100.00 
13th ..... ....... .... 325.22 19.51 80.49 100.00 

14th .......... .. .... 244.73 14.68 85.32 100.00 
15th ................ 159.41 9.56 90.44 100.00 
10th ............ .... 68.97 4.14 68.97 73.11 

Section 74. The City Council shall further provide in the 
consolidation of said osscssmcnl'l that oil delinquent interest on 
nssessmcnts to tho dote of the possogo of such ordinance con· 
solidnting said assessments bo computed and added to tho pt•inelpnl 
sum and that the interest rotc on deferred instalments, stRt·ting 
from the dote the consolidated plan is put into effect, &hllll be 
six per cent pet· annum where assessments ore paid to dole; but 
continue nt eight per cent per annum ns long ns payments Rre in 
arrears. 
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Section 75. The City Council sball make provision, n.fte1• pro­
viding fo1• the consolidation and adjustment of IISSCssments in 
accol'dance with the p1·ovisions of t1tis Act, fot• ~och property owne•· 
against whom'an ossc~~Smcnt has heretofore been made, to be notified 
of tho consolidoteu and adjusted assessments, and notico altoll bo 
given to eacl1 property owner in snid City t11nt n eon8olidatcd and 
adjusted assessment hnY been made of property owned by him in 
said City, and such notice shall describe tbo p1•operty and shall 
state lho amount of tlto original assessment and shall state the 
amount of tho consolidated and 11djusted DliSCBl!mont nucl the time 
and place when tho City Council will sit as nn equalizing boat•cl for 
tho purpose of hearing nny complaint thnt tho said pl'OPCI'ty owner 
mny bnvo to offer with l'espcct to the consolidated and adjusted 
assessment, which dnto shall be fixed at n time not less than ten 
clays from the date of said notice. It shnll bo deemed to be suffi­
cient notice to tho owner or owne1·s of property against which spe­
cial assessments shnll ltnvo been made with roforonco to the consol­
idation and adjustment of such IIIIScssments if such notice shall be 
mailed to tho lost known 11d<11·ess of such owne1• or ownet'8 of record 
with ihe City Tax Collector of said City, 

At tho time nnd place named in tl1o notice herein pl'Ovided for 
tlto City Council of the City of Vero Bench shnll meet as nn equal­
izing Board to hear nnd consider any and all complaints as to such 
consolidated and adjusted assessments and shall adjust ond cqnalizu 
tho Sllmo ou a basis of julrtiee nnd right, and wlten said consolidated 
and adjusted o.sscssments shall hnve been equalized and confhmed 
by tbe said City Council, enid aSSCIISments shnll stand contlrmed nnd 
be and l'emain legal, valid ancl binding liens npon the property 
against which said assessments 11re made until paid in a•:cordance 
with the provisions of this Act, and at tho time of tho confirmation of 
such consolidated and adjusted asscssmonts tl1o City Council shall 
provido tltnt the fii'St payment tl1ereund01' shnll be modo within a 
period of timo not more than sixty days from the dnto of such con­
firmation, and that iC such first payment is not so mndo 'within said 
period of time that the entire amount of said assessment shall be 
forthwith due and pnynblc; and shu II maltc pt·ovision for each prop­
erty owner in Sllid City to bo notified of tho amount of Raid consol· 
idatcd and ncljusted n&'llcssments as confirmed by said City Council 
and of tho time within which the first payment thereunder shall be 
mode, and tho amount of said first payment., as well as the total 
amount of said assessment; and the property owner shall also be 
notified that unless said first payment is mode in necordance with 
tlte terms of said notice thnt tho enti1·e amount of tho ai!Scssmcnt 
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will nt onco become due nnd pnynblo nnd snid lien subject to foro­
closuJ•e, whicl1 notice shnll bo given to tho property ownor in tho 
snmo manner ns tho notice ltcrcinbefoi·c provided for tho notico of 
tho meot.ing of tho City Council us on equnli?.ing Board to II001' com­
plaints thereon. 

Section 76. Each nnnunl instahnont po:ovided for herein of tl1e 
consolidated and adjusted llSSCSSments shall be paid nt tJ1o time or 
times specified in on ordinance of tho City Council relative thereto, 
witll interest upon all deferred payments, until tho cntiro amount 
of said assessment hns been paid, and tlpon the fnllut•e of nny pt•op· 
erty owner to pay any annual instalment duo, o1• any port thereof, 
ot· any annual interest upon dofct•rcd payments, the City Council of 
the City of Vero Bench shnll cause to be brought tho necessary legal 
proceedings by n bill in chanc01'Y to enforce payment thereof, with 
all oeol'ued interest, together with nlllegnl costs incurred, including 
n l'Cnsonable solicitor's fee, to be RIISessed as n part of tho colits; 
nnd in tl1e cvont of dcfnult in tho payment of any instalment of on 
assessment ot• any ocet·uod intel'CSt on soid assessment, tho whole 
assessment with i'ntet·est thereon shall immedintcly become due and 
payable and subject to foreclosure. In tho foreclosure of any ape· 
ciol assessment sorvico of pl'occss against unknown or nOil-l'CSidcnt 
defendants may be had by publication ns now pt'Ovidcd by law in 
other cbnncery suits. The foreclosure proceedings shall be J>rOS· 
ccutcd to a sale and com•oytmco of tho pl'opcrty involved in soid 
proceedings as now pr•>vidcd by low in suits to fot'Ccloso mortgages. 

Section 77. If at any time cluring tl1e life of consolidated and 
acljnstcd assessments ns herein provided all special assessment 
bonds which were issued to cover the local improvement." for which 
soid nsscssment.'l were mode slJoll have been paid, any balance in 
tho assessment funding account, or· ony uneollcctcd assessments, 
shnll bo a]lplicd to retiring outstanding refunding bonds wl!ich 
wcro i11sued in !lou of special assessment bonds maturing and not 
otherwise paid. 

Section 78. 'fhc City Council of said City is nlso authorized to 
release all improvement liens which have been recorded in the ol!iec 
of tho Clerl< of tho Circnit Court of St. Lucio or Indian River 
Counties at the time of tho possngo of this Act for tho Jlllrpcsc of 
executing now lieM in nccordonco with tlto consolidated and nd. 
justed plan of•nsscssmcnts as provided for by tltis Act. 

Section 79. The City Council ahull hove power by ol'diuoncc to 
prcscriho the width, location, grn<le nn<l material~ of which streets 
and sidcwnll<s shall be consh·uctecl. 
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Section 80. It shall be the duty of the TAx ABBessor to llll8eS8 

all taxablo property, both real and personal, within tho eorpornte 
limits of tho City. Tho manner in which l1e shall perform his tln· 
ties shall bo determined by ordinance. 

Section 81. The Tax· Collector shall collect all City taxes antl 
11hnll perform such other duties as mny bo prescribed by tl1e City 
Council. The manner in wl1ich ho shall perform Ilia duties r.holl 
bo determined by ordinance. 

Section 82. The Clerk of the City of Vera Beach shall act as 
Clerk of the Municipal Court and of the City Counoil. lie shall 
be authorized to administer oaths and toke affidavits. Ho shall 
perform such other duties as may be prescribed by the City Coun· 
oil. Tho manner in which he shall perform his duties shall be de· 
termincd by ordinance. 

'l'he City Treasurer sl1all be the ol!iciol custodian of all tho funds 
of tho City. He shall deposit City funds In such banlc or banks 
as tho City Council may prescribe. lie shall perform such other 
duties as the Council may prescribe. The manner in which he shall 
perform his duties shall bo determined by ordinance. 

Section 83. Tho Marshal shall bo Chief of Polioo of the City of 
Vera Bench. It shall be his duty to attend all regular and special 
meetings of tho City Council; to aid In the enforr.ement of order 
un<lor the direction of tho presiding officer; to execute the com­
mands of the Mayor and Council from time to time, and to execute 
11ny process issued by authority of the Mayor or City Council; to 
attend the Muuicipal Court during ita sittings and to executa ita 
commands; to aid in the enforcement of order therein under the 
direction of tho Mayor; and to perform such other duties as may 
be appropriate to bis office ~ndor tho provisions of Jaw or as re­
quired by ordinance. Ho shall })ave control of the pollee force, 
subject to the commands of tho Mayor and City Council, 11nd ahaJl 
have police powe1•s to mnlto arrcBta for any violation of tho lawful 
orders of the Mayor nnd City Council. All policemen appointed 
by tho ltlnyor shall bo dcputic.~ of tho Marshal and abnll have the 
same authority as tho Marshal, but subject to his direction and 
control. 

Section 84. The Marshal shall have }lower and authority to im· 
mediately arrest ond toke into custody, 'with or without wnrront, 
any person who shall commit, threaten or attempt to' commit in his 
presence nny offense prohibited by ordinance; and he silo II without 
nocossary delay upon maldng such arrests convey tho offender be· 
fore tho Mnyor to be denlt with according to lnw. 
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Section 85. The .Mnrshnl nncl members of tho polico force, in 
addition to the powers incident to their office nnd ns herein desig­
nnted, shall possess the commQn Jnw nnd stntutory authority of con­
lltnblcs, except for tl1e Rervicc of civil process. 

Section 86. Should any elective or nppointed officer provided 
f· ~ by this .Act, or by ordinance, fnil to gh•o bond ns requir.:d by 
ordinance, within thirty dnys from his election or appointment, 
said office sl1nll bo dcclnrcd vncnnt. 

Section 87. No suit ngainst the City of Vero Benah nrising from 
any clnim or demand of whatsoever nntm·o not heretofore pre­
sented, or which moy herenftor arise, shnll be brought or main­
tninecl in any court unless such clnim wns presented to the City 
Council of 811id City within sixty dnys nftcr the time Ulis Act tnltes 
effect ot· within sixty dnys nfter such nlleged elnim arose against 
snicl City; nnd no suit or }ll'Occecling at lnw or in equity sbnll be 
tnnintnincd on ony snch clnim, demnnd ot• right of action unless 
prosecuted within si:t months after prcscntntion of same to tho 
City Council of sold City. 

Section 88. If any member of t11e City Council sl1nll fRil to 
attoncl meetings of said City Council for a consecutive period of 
three mont11s, then the office of snid member of the Council may 
be declared vncont by n majority vote of the Council. 

Section 89, Tho rcgi11tration officer shall keep ft set of books in 
which be shall keep a Jist of nil qnnlifled voters. He shnll open the 
registration boolts thirty dnys prior to nny election and closo the 
some five days prior to the election. Ho shull pel'form such. other 
cluties as may be prescribed by the City Council nnd the manner 
of performance of his duties sholl be fixed by ordinance. 

SectiOI,l 90. The City Council sl!all have power to provide by 
ordinance for the appropriation of money for tl1e payment of tho 
debts ancl expenses of tho City. 

Section !ll. Tho City Council shnll fix by ordinance from time 
to time the compensation of all City officers ond employees. 

Section 92. Immediately after an ordinnncc has been passed by 
the Council and approved by the 1\layor or bas become a law wj!.h· 
out the approval of the Mayor, it shall be the duty of tho Clerk 
to publish the same by posting said ordinance at the door of tho 
City Hall or Council Chamber. The City Council may direct that 
such ordinance be published in a newspaper publilthed Rt Vero 
Beach, Floridn, or within Indian River County, Florida. 

Scetiou 93. The City Council 11hall hove power for the pm·pose 
10-L-Vol. 2. 
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of paying current cxpcnscR Ol' to meet ony ut;~cxpectcd cxpellliCS to 
borrow money fl'om time to time on negotiable notes mntut·ing In 
not to exceed two ycnrs nftcr dnte nt a rate of not o.~cecding eight 
per cent interest per nnnum, payable scmi·nnnunlly; provided, 
however, t]1at tho tot11l indebtcdnel:.'S ot any one time under this 
section shall not exceed $50,000. No money shall be borrowell 
under this section so ns to increase tl1e indcbtedne&'l of said City 
ns composed of bonds, time worronts nncl notes to more thnn twenty­
five per cent of tho assessed valuation of the taxnble JH'opcrty of 
said City ns shown by the current nsse.!iSment roll thereof nnd the 
City Council shall nsscliS 11nd levy n tnx upon tltc taxable property 
in said City for the purpose of paying the notes issued l1ereundcr 
both principol nnd interest nt the maturity tbercof, which tax Rhnll 
be levied, assessed and collected onnually in the sumo mnnn~r as 
other tucs. · 

Section 94. The City Council is outhorlzcd to issue nnd sell 
interest beoring time worrnnts, bearing intcreRt nt a rate not 
exceeding eight per cent per annum, to au amount not exceeding 
One Hundred Thousand Dollars to be outstnnding at any one time. 
The City Council sl1oll prescribe the form, denomination and data 
of maturity of such warrants. The City Council mny sell auolt 
"arrants at private snle, pt•ovided they nrc not sold for less tl1nn 
par, or said warrants may be sold to the hlgl1eat bidder after 
adverlisemc;nt for two successive weeks in a newspaper published 
in Indian River County, Florida, provided that no such time war· 
rants sltall be sold for less than ninety-five per cent of par plus 
accrued interest to dote of del(vcry. No time warronts provided 
for herein shall be issued so os to increase the indebtedness of 
said City, ns composed of hondo, outstanding time w~rrants, and 
notes to more than twenty-five per cent of the assessed valuation 
of tl1e taxable property of enid City os shown by the current 
assessment roll of said City. 

The proceeds of the time war1•onts provided for herein shall be 
used for the purpose of repairing and maintaining electric light 

· works and extending t.he electric light system; for tlte purpose of 
repairing ond mnintoinlng the sower system; for the purpose of 
opening, constructing, repairing and (or) maintaining the streets 
and (or) sidewalks, for Uie purpose of maintaining public paries 
and prome!llldes; for tho purpose of maintaining n fire depart­
ment; for the purpose of constructing, repoiring ond (or) main­
taining public buildings; for the purpose of re£unding nny in­
debtedness of said City; or for any other municipal purpose. 
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The City Council shall assess and levy a tax upon the taxable 
property in said City for tha purpose of obtaining interest and 
raising n sinking fund for the payment of the time warrants pro­
vided for by this Act, whielt lax sl1all be levied, assessed and col­
lected annually in the same manner 11.'1 other taxes. 

Section 05. The City Council shall luwe the power to regulate, 
fix and prescribe by ordinance the maximum rates to be charged by 
all automobiles, taxicabs, jitney buses, or wheel oboira carrying or 
transporting passengers for l1iro within the City. 

Seotiou 96. The City Council shall have power by ordinance 
to regulate and control the use of nll streets, alloys, public ways, 
grounds or other public property by ony pet"Son, firm or corpora­
tion in the erection, placing or maintenance of any poles for tele· 
graph, telephone, electric or other wires, or for other purposes; 
to regulate nnd control the placing and mointcnonco in any street, 
alley, public way, ground or other public property of all under­
ground "i~s, pipes or conduits; to require all such poles, wires, 
pipes qr conduits to bo kept nnd maintained in n proper state of· 
repair; to regulate and control the usc of the streets, alleys, public 
ways, grounds or other publle property of snld City by bicycles, 
automobiles and other velllcles and machines. 

·Section 97. Tho City Connell shall have power by ordinance to 
regulate and prescribe the width of th·es of all vellloles or ma· 
chines driven or operated upon any lltreet, alloy, or other public 
way of said City; to. regulate and prescribe the kinds of tires 
which may be used upon automobiles and other motor vehicles or 
machines driven or operated upon nny street, alley or other public 
w~y of said City, and to require tl1e use upon aucb vehicles or 
machines of st1ch tires as will do the smallest degree of damage 
or injury to the streets, olley11 or other public 'vaya of sold City; 

Section 98. Said City sllnll havo full power and jurisdiction 
over, and tho City Council may by ordinnnce provide for the pro· 
teet ion, care and control of, the waters within tho City Limits; to 
keep pure and olean any· body of 'vater from wJ1ioh the public 
'vator supply of the City is talten; to prohibit the dumping of filth, 
dirt, garbage, shells, trash, refuse or other things lu the waters 
of the Indian River, or any other !alee, canal, or otl1er body of 
water within tl1e City TJimlta; to license, govern, regulnte or pro­
hibit the permanent anchorage of houseboats or other boats or 
vessels in the Indian River within the City Limits; to regulate or 
prohibit the usc of boatwnys or boatyards within the City limits, or 
to· restrict their use to any portion of snid City; to control, man11ge 
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nnd designnto the use of nil docks, wbnr\'cs or piers within the 
City limits; to license nnd control ferries .)nnding witllin the City,· 
uncl oil bridges wholly .or in part· within the City, nncl to erect u 
seawall along nny portion of the wntcrf1•ont within tbe City 
limits; oncl to crl!ct nnd construct bulkhcnds nnd causeways nlong 
or ovc1· or across any Wlltct·s within the City limits. 

Section 99. If ot ony time tho City Conncil shall deem it ncccs­
snry or expedient for the preservation of the public health, or 
for nny other good renson, thnt nny lot, pnrcel Ol' trnct of vocnnt 
lnnd then lying ond being within snid City, which mny be lower 
than ony street, streets, n\'enuc J1' public wny ncljoining the snme 
or tho erode cstnbliahecl thcrefo1·, or which mny be subject to 
overflow or to tho occmmulntion thereon of wote1•, should be filled 
in, or ditched 01' dt•Rincd, thB City Council shnll hove power to 
direct ond require the owner ot• owners of s11id lot, pnrccl or trnct 
of Yncnnt lond to ditch, clrnin, o1• to fill in the sntno to such grodc 
os the Cooncil sltoll direct. Such notice shnll be given by n 
resolution of t11e Council, n copy of whiclt shnll be scr\'ed UJlOll tho 
owner or owno1·s of such lot, pnrccl or trnct of viU!ont lnncl or 
upon tho agent of such owner, or if the owner is a non-resident 
nnd cnnnot be found within the City and hos no known agent 
within the City, o copy of snell resolution sl1nll be published once 
cnoh week for two consecutive weelcs in some ne,vspapel' pnblisllod 
in the City, and a copy thereof shnll.be posted upon Sllid lot, parcel 
01' trnct of vnCBnt land; 01' if no ncwspnpel' is pnblisltecl in thl' 
Oity, such posting llpon. such lot, pl\rcel or tract of vncnnt land 
shnll be deemed sufficient. If the ownBr or owners shall not, 
within such time as such resolution shall prescribe, fill in, ditcl1 or 
drain the lot, parcel or trnct of vncnnt lund as tlterein directed, 
it shnll be lawful for the City Counoil to cnuso the same to be 
done, nnd to pny therefor, and to charge, aBSCss nnd collect the 
expenses agninst the said lot, parcel or trnct of vacant land and 
.acninst the owner or owners tr~reof. 

All the provisions of Chapter 9298 of the Laws of Florida rela­
tive to tho malting of said assessment and proceedings subsequent 
thereto, notice to hear complaints nnd action thereon and tl1e effect 
thereof, and providing for the issuance of bonds based upon said 
nssessments ns contained in said Chapter ll298 of the Lnws of 
Florida, shall be applicable to nnd mny be followed in maldng nnd 
enforcing the assessments uuthot·ized by this Section. 

Section 100. The City Council.Rhnll hove power by ordinunca to 
l'egulote, suppress or prohillit the blowing of whistles or the mnkiilg 
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of unusual noises . ~;v nny engine, locomotive or trnin within snit] 
Oily; to limit and rcgulnte the mte of 11peed nt nnd mnnner in whiclt 
ony unyine, locomotive, trnin, ent• ot• cut'll of uny sh·cet Ol' rnilwny 
eompnny or any nntomohi!c, tJ•uclt, cut•, motorcycle nml nll otho1• 
motor driven vehicles may hu OJJCI'nted within the Oily limits; to 
rcquh·o that no engine, locomoti\'c, trnln, cot• ot• cut'll or nny ~t1·cot 
Ol' othor railway company shnll hloclt o1• obstruct the pns.'litgo of 
persons or vchiclcs ·at llll)' str~ct c1·osslng Ol' other public cro~ing 
in said City, and to limit the timo tltot nny engine, Jocomoti\'o, trnin, 
cnr or c11rs mny stnnd upon, obstl'llcl o1· hlock any Hnch t~tt·cct or 
other public Cl'ossing; to rcquit•o nny stt·cct or other rnilwny com­
pony opcrnting nny engine, locomotive, trnin, em• or cot'!! In or 
through snid City, to provide snb-grndo OI'OO&ings or gutCll oncl sta­
tions and keep watchmen nt such public crossings o[ s\:ch rnilwny 
within said City ns the City Council may desiguntc by ordinnncc, 
and It shnll bo tho duty of such watchmen to care for nml protect 
the public while passing over ot• using such trnclc Ol' h·nck!l; and 
cnch day or portion of n cloy that such railway compnn)' shnll fnil 
or rofnso to p1·ovido gates and ltcep a WJltchmnn nt such ci'O.'Illing 
liO designated shall constitute 11 sepornto offonse, nnd for each such 
oftcnso such company mny he punished by n fino not exceeding ono 
humll'cd dollnrs, and tho judgment or sentence therefor mny be st1cd 
upon nnd recovery enforced in nny Com·t of tho State of competent 
jurisdiction; to roqniro uny street or other railway company doing 
business witltin snid City to open, establish, )lOVe or bridge, maintain 
nnd keep in repair n proper croS!Iing, either surface or sub-grodo, 
for tho passage of persons nnd vehicles over nnd upon its tl•nck or 
tracks at any point where any public stl'eot, nvcnue or othor public 
wnr of said City mny now or hereafter be located or ostnbliahcd, 
and to prescribe that if such railway compnny shall fail or rcfu.'lo 
to comply with tho provisionB of any ordinance or resohttion of the 
City Council ot•dering the opening, establishing, paving Ol' bridging, 
maintaining or repniring of such crossing, within suclt timo liB may 
bo prescribed, tho Council or any person authorized by it, may open, 
establi~h, )>lace, pnvc or bridge, mointnin or rcpnir any such ct·oss­
ing and tho City shall pny for tho some nnd shall have n lien for 
tho nmount so paid, which lien may bo enfo1·ccd by suit at law or 
in equity, or the City moy mnintnin its personal action ngainllt such 
street or other •·nilwny compony to recover said amount, or it moy 
enforce its lien and nlso mnintain its porsonal.nctioll untilnctunlly 
poid the nmount due, nnd tho 11nmo l'cmcdio.'l mny be pm·sucd nnd 
onfo1·cerl in nny court of compc!cnt jurisdict.ion. 
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Section 101. The Sllid City of Vero Bench shall not bo liable for 
personal injuries duo to defective condition of or obstruction in its 
streets, public thot·ougllfarca, publiB buildings, or parks, nor for tl1o 
misfcaaoncc, nllnfeoKOnco ot• mnlfcnsnncc of its officers or employees; 
nor for any net of nny of its employees, whereby through tho net 
of such employees any injury or damnge mny bo dono or caused to 
the person or property of another. 

Section 102. That in addition to "the powers herelnbefol'C enu­
merated, said City nnd its officers and employees shall hove oll tho 
powers and perform all tho duties conferrcd or imposed upon cities 
nnd towns of the Stnto of Florida nnd officers and employees of such 
cities and towns by tho general l11ws of l~lorid11 now In foi'CO ot• 
hereafter to bo enacted providing for tho government of cities on<l 
towns, not inconsistent with tho !lrovialons of this Act; and in oil 
mottors of procedure und conduct !or tho exct·ciso ond performance 
of sucl1 )lOwers and duties, tho gcno•·nl lnw of the Stntc relative to 
municipalities shall govern, exeopt where otherwise especially pro­
vided by this Act, and no specinl powct• herein gl'tmted shall bo con· 
atrued to abridge any goncrnl powor given hol'Otmdor or under the 
general l11w11 of the Stnto of Florida. 

Section 103. The City Planning nnd Zoning OommiBllion of the 
City of Vcro Dcach, Florida, os heretofore ereutcd by ordinance of 
tho City of Voro Bench abolished by this Act, shall continuo ns tho 
City Planning nnd Zoninll Commi88ion of tho City of Vcro Bencl1 
created by this Act, ond tl1e members of said Commission as at 
present constituted shall continuo to bold office for the tct•m or 
terms for which they were appointed and until thoil• sncccssors ore 
appointed and qualified; nnd whenever the term of office of any of 
tho members of 110id Commission shall expire, or whenever there 
shall bo 11 vacancy on sold Commission foa• any other rcnson, tho 
snmo shall bo filled by appointment by tho 'Mayor, subject to con· 
flrmotion by tho City Council. Whoro the appointment is for an 
unexpired term, tho person so appointed shall serve for tho re­
mainder of tho term of his predecessor and until his successor is 
appointed and qunliflcd; nnd where the appointment is for tho 
purpose of filling 11 vocnnoy cuused by tho expiration of n term of a. 
member of tho Commis.<1ion, tho pct"Son so appointed shall serve for 
o tctm of two years ond until his snccclll!Ol' is appointed and qunli· 
fled. 

Section 104. That tho City Plnnning nnd Zoning Commission 
shnllRnnunlly, and at such time as by ils rules it shall provide, meet 
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nnd.orgonizo nnd appoint such officers, with ~nch powoJ':! ond du­
ties, os the City Planning nnd Zoning Commission moy deem odvisn· 
blo m~d expedient for tltc conduct of its business undor tho outltol'ity 
)Jcrcin grnntcd, nnd sholl prosct·ibc such rules of proccdut·o nnd 
ndopt such by-lnws os mny bo ncccs.<Jnry to corry into effect nnd 
operation its duties nnd power!! hereby grouted, nnd mny p1•csct•ibo 
pcnnltics for tl1o non·nltcndunco Ol' disoJ•dcrly conduct of its mom· 
bcrs ond enforce tho !inmc. A mnj01•ity of the Bonrd shnll be neccs­
snt•y to constitute a quorum for tho tronsoction of busiucss, but n 
smnllo•• nmnbcr mny odjourn from timo to time, nnd under tho pro· 
visions of thch· rules of procedure mny compel tho attendance of 
nbscnt mcmbeJ'II hy tho imposition of fines nnd pcnnltics. Tho snid 
Commission shnll p1•ovido the time nnd plnco of its rcgulnt• meetings 
nnd the monnct• in wl1ich spc.ciulmcetings shnll be colled nnd held. 

Section 105. The gencrnl powet'S nnd duties of tho City Planning 
nnd Zoning Commis.'lion which shnll be cxcrch!Od nnd performed ns 
herein provided nnd in nccOt•duncc with the gcneJ•nl ot•dinnnccs of 
tho City, sholl be Ill! follows: 

(n) Tho City Plnnning and Zoning Commis.~ion shall p1·ocure 
informntion ond multo t•cconuncnclotions to the City Council of nil 
facts bcot·ing upon tho needs of tho City, with regard to t·ccrcntion 
gt•ounds, tho development nnd im)Jrovemcnt of porlts and boule· 
vurds, the improvement of water fronts, tho extension or opening 
of streets and nvomu!s or othot• public wuys or places and nll othct• 
City plans nnd hnprovomcnts generally. 

(b) Shall receive ond report on suggestions offered by citizens 
or officials within the scope of itS' poweJ·s nnd whon·lt deems Sllclt 
suggestions practicoblo, to report thorn to tho City Council with its 
rccommcndotion. 

(c) Shall prcporo o gonct'Ol City plan, and if tltey deem it ncccs­
snl'Y they mny, with the conl!cnt ond approval of tho City Council, 
employ ony nnd nil expert ossistnnco which they mny l'Cquiro in tho 
pl'Cpuration of such plan, which pion sholl be submitted to tl1e City 
Council for its lli>!ll'oval. Upon the adoption of tho City pion by 
tho City Council the City Plonning nnd Zoning Commi~sion sholl 
cnl'l'y out tho provisions of the sumo in occordonco with tho diree· 
tions anu requirements of tho City Council. . 

(d) Shall provide pions for originnllandscnpo work to be dono 
in, about nncl around City porkll nnd boulevards now owned or 
ho•·cnftct• ucC(uircd; nnd shnll provide plans for oll landscape work 
to bo done by said City. 

(o) Sholl formulate 11 pion to regulate nnd restrict tho lociltion 
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of trndcs nnd industriP.'! and tho locution of buildings designed !or 
specific uses; nnd to fornmlntc a plnn for rcgnlntion and limiting of 
the hclgllt nnd bulk of buildings horen ftor directed, nnd to this end 
for thnt. put•posc mo.y divide tho Oily into zones in such number, 
shape nnd m•cn ns mny seem best suited to carry out a definite plnn 
for tho bcttct•ment of tho City, nnd upon tho nppt•oval and ndoption 
of nny such plnn by the Conn<.'ll, tho City Planning u1ul Zoning 
Commission shall hn\'O pc.wct• nnd nutho1·ity to enforeo nny nnd nil 
provi11ions:of such pion whoro ospeelnl nuthority thorofot• is granted 
by the City Council. · 

(f) Shnll pn!IS upon nil qur!ltion/J involving tho position, removal 
or nltemtion in nny wny worl< of nrt, Including monuments, memo· 
rinlll nml slntunry, belonging to the Cit)·, nnd no notion with refcr­
cnco to t'hc rcmovnl or nltet·ntion or nny llll<.'h works of art, inclnulng 
monuments, memorinls nncl !>lutunr,l' shull bo tal<cn by nny officer 
or dopnrtmont tmles.CJ npproved by the City Planning nnd Zoning 
CommiS!Iion. 

(g) Sholl havo )lOWet• to cletermlno whether property sh111l bo 
ncquh·e<l for pari<, boulevnl'(l nml recreation purpo!>CS or shall bo 
coitdcnmccl fot• the enlm•ging of nny )>nrk Ol' the widening 01' oxton­
!llon of nny bo\tlovm-d or sh·cct; nncl aholll)nvo powe1• to pnM upon 
all pints of lnnds within the City nnd recommend tho nccoptnnce 
of such plats. 

(h) Shnll bo nuthot•izcd to nppro\'o nny skctelt or plan of nny 
gift to the City in tlte fot·m of tnonmncnt11 Ot' memorinls nml the 
proposed locntion thereof, nnd no gift shnll be accepted unless tho 
plnn Ol' sketch ond the location thcl•cof shall have been submitted 
first to the City Planning and Zoning Commission. 

(i) Sholl, when requested by tho City Council or by nny other 
depnrt.lncnt., net in ndvisot•y cnpnclty In respect to plnns fot• the 
erection of public buildings, bridges, nppt•oaches ot• otltet• Rtt'\tctut·es 
erected ot• to be erected by the City, nud nil pnrks, boulevards nnd 
!P'Ounds for rect•cntion purposes. 

{j) Shnll hnve tlte powet• to cnll upon nny other dcpnt•lmcut 
for nssi~>tancc in the pcrformonco of its duties hereunder, nnd it 
shnll .be the duty of such dopnrtmcnt to ronde•· such nssistance 
as mny bo r<.'nsonnbly required, nll quc.stioM as to whnt ahnll 
constitute n rcnsonnble requirement to be determined by the 
City Council, ond its detet•minntion thereof abnll be fino! and 
cpncluslvc. 

(k) Shnll moke nny nnd nil contracts ncces.<llll'Y t'o enrry out 
the objects nnd purpos<.'S of the City Plnnning nnd Zoning Com-
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mission ns herein provided when spccificnlly authoJ•ized to do 110 

by tho City Council. 
(I) Shall have .such powcrR as arc herein prCllcribcd or ns may 

be nccca.'lllry for tl1e p1·opcr discboJ•gc of its duties. 
(m) Sholl be 1•equircd to pns., upon nil mntters t;Ibmitted to 

it within ninety dnys, nnd if it shall foil to deoide upon any 
such mnUcr within snill period, ita decision shnll thereafter bo 
unnecessary ond not required. 

(n) Shn11 thirty days priot• to mnking tho levy of taxe.'l of 
each year transmit in duplicnto to the City Cle1·k ita estimate 
or· tho amount of money requh·cd for its purposes for tho ensuing 
tlscnl year. 

( o) Shnll nt the timo of tl1c tr11nsmission of its e11Hmatc men· 
tioned in the preceding sub-section mnko n. WJ•itten repo1·t to tho 
City Council of tho work of the City Plnuuing ancl Zoning Com­
mission during the preceding year; the report shall be certified 
by the City Planning ancl Zoning Commission nnd entered of • 
record by the City Clerk nncl published in such manner as tho 
City Council may direct; the City Planning tmd Zoning Commis· 
sion shall also mnko such other t•eporl'8 aa tho City Council may 
from time to time require. 

Section 100. The Ciiy Council shall enact and is hereby given 
the power to ennct such or<linanees as mny bo necessnry to csrry 
out and onfot·eo tho provisions or Section 105 of this .Act. 

Section 107. The City Council shall hnvo po\Vct·, and it ia 
hereby nuthoJ•ized anrl permitted to pass any ordinances which It 
deems necessary to CSlTY into effect any plan or suggestion which 
tho City Planning and Zoning Commission is authot'ized to make 
pursunnt to the provisions of this Act. 

Sootion 108. The City shall not be liable in any way for any 
contracts muclc and entered Into for nny nets <lone Ol' undertakings , 
begun or debts and liabilities made, assumed or Ol'cated by tlio 
City Pl11nning ancl Zoning Commission unles., it alJoll fl1•st obtain 
from the City Council its approval of and ll11vc an appropriation 
modo by it for tfle specific contrnot m11dc or entered into by it OJ' 
the specific <lebt mnde, Cl'cnted, incurred or. a!l.'lumed. 

Section 109, Thnt none of tho powers, duties or prerogatives 
of the City Plnnning nnd Zoning Commission shall be constl·ued 
to be In any wny n limitation UJ>on the duties, powe1'11 nn<l pro· 
t•ogntivos of the City Council, but in every cnse shnll be subor<li· 
nntc and subject to the approvnl of the City Council. 
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Section 110. The City Council may ntlopt a l'Cl!olulion dir<'cling 
and requiring the owner of nny lot, pat·cel or tract of ]and front· 
ing or abutting on nny street, nvcnue, alloy or other public way to 
construct, build or rcpnh• o. sidewalk, foot pavement, curb or 
gultCl·, or either one or mot·c of snid improvements thereon, to bo 
built in front of such abutting propct·ty, nnd upon n grudc, nnd 
of suoh moterinls, width und other dhnonsions ond in such mnn· 
net• ns the City Council ahnll dlrcot. Tho snid resolution shnll 
fix n timo within which the Sllid work shall bu dono by the ownea•, 
nnd n copy of snid resolution shnll be served upon such owner 
or upon the agent of such owner, or if tho owner is n non·l'C!Iiclcmt 
or cannot be found within snitl City, nnd -has no known agent 
within the City, n copy of such rcMolnlion shnll be published onc3 
ench week fo1· two consecutive wccka in some newspaper published 
in snid City, and n copy thereof posted upon snid lot, parcel 
or trnct of lnntl; or "if no nowspnpcr Is publiHhed in snicl City, 
11nch posting upon Mid lot, pnrccl or ta·not of lnncl shnll be deemed 
sufficient. If the ownct•, Ol' owners shall not, witl1in tho time fixt'd 
in &Rid resolution, build, constl'uot Ol' rcpnir Huch sidc\i•alk or foot 
pnvemont, curb Ol' gutter, or either one 01' more of said improve­
ments in tho mnnncr nnd na dlrcotad in said resolution, tbc 
City Council may cntlSC tho snme to bo dono 11n<l pay therefor, and 
obargo, llSSCSS nnd collect the expenses thereof against such lot', 
pnrccl or tract of _lnnd, nnd against tl1c owner or owners tltet·eof. 
Dnt nothing in thil1 section shall be construed to bo in conflict 
with Saction 59 et seq. of this ~ot, but both ahall exist as cumn· 
lative, and oa independent modes of proccdut·c, citlter to be fol­
lowed in the discretion of the City Council. 

All the provisiona of Chnptct• 9208 of tho Lnws of Flo1·idn rein· 
tive to the making of said assci!Sment ancl proceedings subsequent 
thereto, notice to henr complaints nnd notion thereon and tho 
e!Ycot thet•eof, nnd pt•cvidlng for the IAAunncc of bonds bnscd upon 
saitl assessments ns contained in Chapter 9298 of tho Laws of Flor· 
ida, shall be npplicnble to nnd mny be followed in mnking and 
enforcing the asscsmentll authorized by this section. 

Section 111. The fisc11l ycal' of the City of Voro Dcnoh shall 
end on October 31 of each yenr; and n.'l soon thct-eaftcr ns pOSlliblo 
tho City Council shall hove on audit mnde of nll the books of the 
City or Vero Bench, nnd n competent accountant or firm of no· 
oountnnts 1>hnll be employed for t'his purpose. 

Section 112. All officers of snld City shall be exempt from jury 
duty during their respective terms of o!Yicc. 
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Section 113. The City Council of the City of Vcro Deach, Flor­
ida, is nuthorizcd to issue nnd sell bonds of anid·City in nn amount 
not exceeding $1,000,000 for the purpose of refunding nny bond, 
note, certiflcnto of in<lcbtedne.'ll! or other obligation for tho payment 
of which tho credit or snid City is pledged, ·o•· the c•·edit of tho 
municipality of Vcro D~neh abol~,hed b:• thi11 Act hns been pledged. 

Section 114. That upC'n dctcrmin~'tlg to issue such bonds tlle 
City Council of the City of Ver.-. Do::uch, Floridn, sltnll by ordinance, 
authorize tlte issuance thereof, prescribe the form of said bo.nds; 
the dote thereof ; tho rate of interest which tho snme al1all benr, 
which shall not exceed six per cent per annum ; and tho time of 
maturity of said bonds. All of said b~.nds shall bo in tho denomi· 
notion of One Hundred Dollars ench or some multiple thereof, nnd 
tho 11111no shnll be signed by tho Mtlyo••, countersigned by tho Presi­
dent of the City Council, nnd nttcsted by tho City Cleric, with in­
terest COUJIOns attached, which shall bo signed In Jil<o manner, ex­
cept thnt such interest coupons moy be signed by the lithograpllcd 
or fncsimilo signntures of tho said officers of said City. 

Section 115. That bonds i88ued under tho proviaions of this Aot 
shall havo nll tlte quolitics of negotiable paper under tho Jaw mer­
chant, ond sltall not be invalid for any irregularity or defect in 
tho proceedings for tho i~sunnco and solo thereof, ond sholl be in· 
contc.'ltnble in tho hand11 of bona fide pnrchnsers or holders thereof 
for vnlue. Delivery of any bonds or coupons so oxccuted nt any 
time thereafter sha11 be volid, nlthough before tl1e dote of delivery 
tlte person signing such bonds or coupons sbnll ltovo cenaed to hold 
office. · 

Section 116. Thnt it sholl bo the duty of . the Olty Council of 
tbe City of Vcro Beach nt or before the time of issuing bonds here· 
under to provide for tho imposition and collection annually of a 
tnx In oxcess of all other toxe.'l on all property subject to tnxntlon 
in said City snll'icicnt in amount to poy the intere11t on such bonds 
and tho principnl thereof as tho snmo respectively become due, not. 
withstanding any tax rate limitation for tho payment of such in· 
debtedncsa refunded, 1111eh tax to be levied and collected by the 
samc ofliccrs at the snme time and in the same mannor as general 
taxes of tho municipnlity. 

Section 117. The bonds herein provided for shnll in no ease be 
sold nt n greater discount thon five per cent of their pnr value, and 
it sholl be the duty of tho City Council of said City, na soon ns it 
sltnll authorize the i.o;sunnco of nny of tho bonds herein provided 
for, to offer the snme for sale by advertising tho some for sale for 
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two succeasive wct'ks in some uewspnpcr publislJcd in In<linu River 
County, Florida. ·After sucl1 ndvct•tiscmcnt the Council'rnny rc· 
ccive bids nn<l sell snid bonds nn<l it shnl1 l1nve the right to reject 
nny nnd nll bids and rc-ndvertiso the snm!l, or nny }lttt•t thet·cof rc­
mnlnlng unsold; nn<l if the bonds be not Hold pursunnt to such nd· 
vcrtincmcnt, tl1oy mny bo sold nt privnto snle nt any time nfter the 
dote ndvortisccl for the reception of 11cslcd bids, provided thnt 110 

bonds issned under the nnthority of t11is Act shn11 be sold for leBR 
than niuety·five per cent of the pnr vnlno thcrC!of, with nccrncd in· 
teres!, nnd provided further thnt no privntc snlc thereof shnll be 
mn<lc at a Jlrice lower than thg bellt sC!nlC!d bid reccivetl therefor, 
nnd no Jlrlvntc snlc shall be mn!lo of ~U~id bonds subsequent to thirty 
dny11 nftcr the ntlvcJ·tiscd dntc for the reception of scaled hida. 

SC!ction 118. It is the intention of the Legislnturc by ''h·tuo of 
tho Jll'OViHions of Sections 113 to 117, inch111ive, of this Act to pre­
scribe nn independent nne! nltcrnnUve nnthol'ity for tho City of 
Vct·o Bench to issue boll(lfl for tho Jlllrpo~o of refunding nny out­
stnmling ohligntionB of snid munlcipnlity or of tho City of Vero 
Bench nbolished by thi11 Act wl1ich in nny mnnner constitute nn In· 
debtcdncs.~ thC!reof. The t•efumliug of nny bonds under ·tho pro· 
visioDK of sni<l sections sccnrcd by specinl taxes, liens, nsscmnenta 
or benefits, 11s well as ad vnlorem taxes, shnli not rolensc suelt •Pe· 
cinl t11.xes, liens or ns.'ICSSt1lcnts, but tho 1111me shall in. like mnnner 
constitute security for tho pnyment of such refunding honda; ond 
the provisions of Seetions 113 fo 117, inclusive, of .this Act ahnll, 
without t·eference to any ·other Act of the Legislature, or nny other 
provision in this Act, be full nuthority fot• tho issunnee, sale nnd 
oxolmngo of ·bonds in snicl 11cetions nuthori1.cd, · nnd no ordinnnee, 
resolntion or proceeding in respect to the iRRunnco of ony boml11 
under tho provisions of said scctionfl shnll be nece11snry, except RUch 
ns required by the provisions of ARid sections; nnd it shnll not be 
neocs.~nry to the validity of snicl bonds for any election to bo cnlled 
fu1• tho ratification of the issunnco of saitl bonds by the voters of 
Knitl City, nor for ony othor proceeding of nny kind or ehnt11cter 
to be tnken, excc)lt ns provided nncl prescribed by Sections 118 to 
117, lnchtRivc, of thi!l Act, ·nnd !!nid bond11 shall not be inilludecl in 
11ny <lebt or olher Jimitntion on tho t'lllllnnce of bonds by Hoi<l City. 

Section 119. Should nny 11ection Ol' tmrt of this Acf. be held 
unconstitntionnl or void fo1· nny renson by any court, the snme 
shnll nffect only the pnrticnlnr !lcction OJ' pnrt so held to be invalid 
nntl ahnll not nfl'cct in nny mnnncr the vnlidity of nny olher part 
or pnrtH of Rnid Act. 
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Section 120. All lnws nnd pnt·ts of lnws in conflict with this Act 
nrc hereby rc)lcnlcd. 

· Section· 121. Tl1is Act llhnll go into effect immellintely upon ita 
Jlll!lllngo nnd approval by the Governor or upon its becoming a Jaw 
without such np)lrovnl. 

Apr>rove<l_llfoy 24, A. D. 1020. 

CHAPTER 14440-(No. 876) . 

AN AC'r to Prevent nnd :;\[nke Unlnwfnl tho Movement into 
Volnsin County of Honey Dees In Cc1>tain Forms.of Hives, and 
Pt·ohibiting the Movement of Certnin EcJuipment into tho 
County Pt·ior to Inspection by n County Dec In11pector, nnd Pro· 
viding foJ' nn Inspection Fee, nncl Prohibiting tho Placement of 
Apinrlea Within One .Mile of EstnbllHhed Apinrics nnd Author· 
izing the Doard of County Commissioners of Volusin County, 
Florldn, to Appoint nn Inspector of Bees and Decl11ring Hov; 
His CompellBIItion Sholl bo Fixed an<l Paid. 

Bo It Euac(ccl by the Lcgillahwo of tile State of :b'lorida: 

Seotlon 1. From and 11ftor tho passnce of this Act it ahalJ be 
unlawful to ship or move into Voluaia County, Florida, nny honey 
bees In log gums or othcl' form of hives, not permitting of tho 
ready removal of frnmes and it shnll be unlnwful for nny used 
bee-keeping equiment to be moved or shipped into the said Volusia 
County, Floridn, until nn Inspector from the County hns inspected 
tho snid used bee-ltecping equipment and has ccrtlfind to the liP· 
pal'ont freedom of thn bees, their combs Rnd hives, from con­
lllgions and infectious diseuses nml the snid certiflcllto must be 
based upon an 11ctuol inspection of the bees nnd used bee-keeping 
equipment 110 attempted to be moved into tho County. 

Section 2. That all persons who uro not tllxpayera in Volusla 
County, Florida, and who desire to ship or introduce honey bees 
into Volusin County, Florldn, shall be required to p11y an in. 
spection fee of One ($1.00) Dollnr per hive, per year for having 
or moving honey bees into Volusia County, and in case of pnrtner· 
ships owning or operating ony apiaries in this County wltere any 
one partner is uot 11 taxpayer within this County, the non-resident 
member of such partnership 11hall pny tl1c fee required by this 
Act to the County. 
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