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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition of Florida Power 
and Light Company foe a Declaratory 
Statement Regarding Request for 
Wheeling. 

DOCKET NO. 881326-EI 
ORDER NO, 20808 
ISSUED: 2-24-89 

The following Commissioners part i cipated in the disposition of 
this matter: 

MICII.\£L ~lcK . WILSON, Chairman 
TH~HAS 1'1. BEARD 

"':'1'Y EASLEY 
J ~..o iv\LD L. GUNTER 
- OHN T, HERNDON 

DECLARATORY STATEMENT REGARDING 
WHEELING BY FLORIDA POWER AND LIGHT COMPANY 

BY THE COMMISSION: 

By petition f iled October 11~ 1988, Florid~ Power and Light 
Company (FPL) sought a declaratory s tatement regarding a request 
for wheeling , 

Background 

• 

I 

FPL has provided and currently provides electric service to 
the union Carbide Linde Division air products plant at Mims, 
Florida. The plant is located in un area served by F.PL. By 
letter dated August 11, 1988, Union Carbide Corporation (Union 
Carbide) advised FPL of its request to Florida Power Corporation 
(FPC) to provide interruptible service to the Hims plant and 
requested FPL t o wheel the interruptible power from FPC. Both FPL I 
and FPC informed Union Carbide t hey could not accede to the 
request . . 

On October 11, 1988, FPL filed a petition for declaratory 
statement with the Commission . Essentially, the request asked for 
a statement that said that Union Carbide's re~uest of FPL to wheel 
power from FPC's territory to the Union Carbide plant in FPL's 
territory would be inconsistent with the state s tatutes governing 
the regulation of electric service to retail customers and with a 
territorial agreement approved by the commission in Order No . 3799. 

on November 14, 1988, un ion Carbide filed a Motion t o Dismiss 
the Petition of FPL. In summary, that motion urged t hL Commission 
to dismiss the petition for the following reasons : that it would 
be an abuse of the Commission's discr e tion to iss ue the s tatement 
given the pendency of a related anti-trust proceeding in United 
States District Court, Union Carbide Corporation v, Florida Power 
& Li~ht Compant and Florida Power corpora tion , Clvil Action 
88-l 22-CIV-T- 3C (M.D. Fla., amended complaint filed october 18, 
l988)r that the petition asked the Commission to take action which 
was beyond the scope of its jurisdiction: and that the petition 
failed to allege Un1on car bide ' s transmiss ion request would 
produce t he harmful effects arguably sought to be prevented by the 
statutory provisions which FPL invoked, 
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On November 29 , 1988, FPL filed a Response to Union carbide's 
Motion to DisMiss. That response stated : the pendency of the 
Union Carb1de antitrust action underscores the ne ed for commission 
action on FPL's request for declaratory s tatements: Federal 
r egulation of the r a tes and terms and conditions of wheeling does 
not affect this Commission's authority to act on FPL's petition: 
~nd FPL has properly invoked this Commission's declaratory 
s tatement jur 1sdiction. 

on January 12, 1989 , · ~ 1 on Larb i de f iled a Motion for Leave t o 
File Reply to Response ot_ f PL t o Motion to Dismiss, and filed a 
Reply and a Request for o r a l Argument. Union Carbide contended 
that FPL's response made 1t clear that the petition's Leal purpose 
is to secure this agency's involvereent in resolving matters 
pending before a federal district court and thi s would constitute 
Commission "interference• with feder~l court responsibilities. 
Union Carbide also asserted that FPL's petition •would have this 
Commission attempt to obstruct the flow of power in i nte rsta te 
commerce by declaring that the requested transmission cannot occur 
unless certain stat e policies are satisfied," Union Carbide went 
on to argue that FPL's petition transgresses the "bright line" 
which separates federal and state jurisdiction: that FPL's 
Response, like its Petition, failed to show how union carbide's 
request could possibly harm any of the interests arguably 
protected by the statutes, and that FPL had to present evidence 
demonstra t ing a causal link between Union Carbide's request and 
reasonably expected impacts upon FPL . union Carbide contended 
that FPL did not explain how the loss of interruptible load s uch 
as Union Carbide's could possibly affect the utility planning 
function, "particularly since a utility does not i nclude 
interruptible demand in deciding whether to build new generation:" 
and that the territorial service agreement upon which FPL relies 
is i tself the subject of a pending lawsuit in federal district 
court. 

Other procedural actions in this case are the followi ng: 

--FPC fi led an Amended Notice of Intervention on November 9, 
1988 , and requested that the Commission expedite these proceedings: 

--Un ion Carbide filed a Response to FPC's Amended Notice on 
November 21, 1988: 

--FPL filed a Motion for Extension of Time to Respond to union 
Carbide's Motion to Dismiss on November 18, 1988 : 

--FPC filed on November 21, 1988, a Transcript of Hearing 
resulting in Commission order 3799 approving territorial agreement: 

--union Carbide filed a Motion to Intervene January 18, 1989: 

--FPC filed an Amended Notice of Supplemental Authority 
January 19, 1989. 

Finally, on February 3, 1989, Union carbide filed notice of 
its Withdrawal of the Motion to Intervene and its Request for oral 
Argument, In doing so, Union Carbide asked that its Motion to 
Dismiss and its Reply to FPL's Response be treated by the 
Commission as amicus submissions and that t he Commission "may 
consider or not consider then as it deems appropriate." The basis 
for union Carbide's withdrawal, as stated in the Notice , was a 
concern that the "l imited nature " of union carbide's intervention 
was ignored or misunderstood. Union carbide had "consistently 
argued that the federal antitrust court is the only proper forum 
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to adjudicate the issues r1ised by FPL and FPC, and it has simply 
sought the opportunity to argue the limited jurisdictional issues 
to the Commission.• 

The Commission acknowledges Union Carbide's Notice of 
Withdrawal of Intervention. As requested by Union Carbide, we I 
will still take cognizance of the points Laised and essentially 
will treat the filings as am1cus submissions, Our ruling on the 
Petition effet::tlvely ~enleti Un1on Carbide's l1otion to oisl"iss . 

FPC's Intervention 

We find it appropria te to allow FPC to intervene. Therefore, 
we will treat FPC's Notice of Intervention as a motion and grant 
the motion. section l20.S6S, Florida Statutes, states that a 
declaratory statement sets out the agency's opinion as to the 
applicability of a specified statutory provision of any rule or 
order of the agency •as it applies to the petitioner in his set of 
circumstances only, • Thus, there is some question as to the need 
to allow intervention. Yet , here, FPC is part of the equation in 
the territorial agreement. 

FPC, in its Amended Notice of Intervention, stated that on 
June 28, 1965, this Commission issued its Order No. 3799 approving 
a territorial agreement between FPL and FPC. That Order 
established service areas for the two utilities in certain 
geographic areas in which their s er vice areas had begun to 
overlap. The FPC notice also described the Commission's active 
supervision of these service areas since their initial approval, 
Among other things, order No. 3799 was modified by Commission 
order No. 5255, dated october 29, 1971, to exclude from its effect I 
the sale of bulk power supply for resale. Order No. 3799 was 
again modified by Commission order No. 6184 dated June 28, 1974, _ 
to provide for minor adjustments to the boundary between the 
service territories in the Sanford, Seminole County, area. FPC 
points cur that Union Carbide has not requested this Commission to 
modify Grder No. 3799 to allow FPC to provide retail electric 
service to Union carbide's Mims plant in Brevard County. Such 
action, in the absence of an appropriate modification to the terms 
of Order No. 3799, would •not only violate existing provisions of 
that order, but would also create an unreasonable preference or 
advantage to Union Carbide in violation of Section 366,03 , Florida 
Statutes,• aays FPC . FPC also urged the Commission to expedite 
these proceedings. 

Union carbide's response to FPC's Notice was that FPC's 
request should be dismissed because only the federal court can 
address and resolve the question of whether FPL and FPC are 
required to provide the service requested by union Carbide. 

FPC is appropriately before the Commission in this matter, 
Both the territorial agreement and the r equest for wheeling have a 
direct impact on FPC. However, there is no need to expedite these 
proceedings because this declaratory statement is independent of 
the federal case. 

Commission's Discretion to Issue Declaratory Statement 

In its Motion to Dismiss, Union Carbide raised several 
arguments as to why the Commission should not issue the 
statement. we believe that the Commission -- while it has the 
discretion to refuse to entertain the Petition -- is also not 
precluded from doing so. 

There is an actual present practical need for the declaratory 
statement. union Carbide has requested that FPC provide power to 
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it and that FPL wheel the power to Union carbide because FPC has 
no transmission facilities to serve Union Carbide. FPL's request 
is that the commission clarify its rights and obligations under 
Florida law in responding to Union Carbide's, its customer's, 
stated intention of seeking service from another utility. 

Union Carbide alleges that any harm FPL would face is merely 
speculative and that this "discrete transaction" would produce no 
hdr~. Tnis allegation ignores the impact thls transmission -- if 
repeated -- would have on the current regulatory scheme and the 
long-term harm to other utility ratepayers it ~auld proJuce. As 
the Florida Supreme court observed in Storey v. Mayo, 217 So,2d 
304, 307 (Fla. 1968), the allowance of a customer's proposal might 
appear to benefit a few, but "the ultimate impact of repetition 
occurring many tim~s in an extensive system-wide operation could 
be extremely harmful to the utility, its stockholders, and the 
great mass of its customers." 

There is also a present ascer~ained state of facts with which 
the Commission should deal. Union carbide has requested FPC 
provide power to it, Both FPC and FPL contend union Carbide is 
located within FPL's territory, which territory they contend was 
allocated to FPL in a territorial agreement approved by this 
Commission, FPL wants to know whether, under Florida law, it can 
be required to give up a customer within its territory. Further, 
can it be required to provide transmission service to Union 
Carbide in order for the customer to purchase electricity from 
another utility? Union Carbide has made a request for retail 
wheeling service from FPL. FPL wants to know if it ca.n be 
compelled t ·o provide that wheeling. 

The declaratory statement would in no way "inte rfere with " a 
Federal District Court action or "trespass upon federal agency 
jurisdiction," as union Carbide suggests, Here, the Commission is 
asked to interpret Florida statutes and Florida cases regarding 
territorial agreements which have long been established, 
monitored, and supported in this state. Federal law its~lf 
preserves this jurisdiction to states. As provided in FPC's 
Amended Notice of Supplemental Authority, 16 u.s.c. section 
824j(a), (b), (c)(J), and (4) provide that no order may be issued 
by FERC regarding certain wheeling authority which is 
"incons is t en t with any State law which governs the reta il 
marketing areas of electric utilities: and no order may be issued 
by FERC under this section providing for the transmission of 
electric energy directly to an ult i mate consumer. 

While the Fede ral District Court suit does involve the 
question of whether Union carbide can get service from FPC rather 
than FPL, the suit asks for relief under federal anti-trust law, 
not Florida regulatory law. Such a federal issue would surely 
take years to make its way to the ultimate forum at the u.s. 
Supreme Court and would not be finally decided until that point. 
In the meantime, this Commission i s being asked to address the 
interpretation and enforcement of the current regulatory scheme: a 
matter within its express statutory authority. 

Here, we are presented questions that are entirely within our 
purview. we see no pre-emption by the Fede ral Energy Regulatory 
commission over the retail delivery of energy to a Florida 
utility's customer. Also, the Commission is not being asked to 
address federal anti-trus t issues. We believe it is appropriate 
for the Commission to proceed with clarifying the rights and 
obligation& of the petitioner under Florida law. we do so 
independently and regardless of the federal suit. 
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Substantive I ssues Raised by FPL's Pet i tion 

Specj fically, FPL r equests the issuance of declar atory 
sta tements that: FPL s hould not whee l power as r equested because 
Union carbide' s proposal is incons is tent with section 366.04(3), 
and section 366.05(1), Florida Statutes (1987) ~ Union Carbide' s I 
proposal is inconsistent with section 366.03, Florida Statutes 
(1987)~ t he service contemplated by Union carbide's proposal is 
inconsistent wi t h the rights a nd obligations cf FPL under its 
territorial agreement with FPC, with order No. 3799 approving ~hat 
agreement and with sections 366 .04(2) and 366.05(1), Florida 
Statutes (1987): and FPL should not provide the retail whee ling 
services requested by Union carbide unless it is cost- ef fective to 
FPL and its gene ral body of ratepaye rs. Basically, FPL is seeking 
a statement that FPL is not required t o wheel FPC's power to Union 
Carbide under Florida law and pursuant to its territorial 
agreement with FPC~ and that Union Carbide' s request is 
i nconsist en t with the State statutes governing the regulatio., of 
electr i c serv i c e to retail customers. 

we determine that pursuant to the applicable Fl o r ida statutes 
and case l aw, FPL is not required t o whee l the power as requested 
by Union Carbide when such wheeling contravenes the territor ial 
agreement i n effect between FPL and FPC, which has been approved 
by this Commission. 

The statutory sections which rrovide the authority for 
t e rritor i al agreements and for the Commission's role in such 
agreements are: sections 366.03, 366 .04(3) , 366.05, and 
366.04(2)(c), and (d), Florida statutes. section 366 .03, Florida 
Statutes, sets forth the general duties of a public util i ty. I 
These include the mandate that no public utility give •any undue 
or unreasonable preference or advantage" to any per son or . 
l ocality , or s ubject any person •to any undue or unreasonable 
prejudice or disadvantage. " The Commission ' s jurisdiction over 
the •grid bill " is provided in section 366.04(3) , Florida 
Statutes. It states that the Commission has authority· over the 
"planning, development, and maintenance of a coordinated electric 
power grid throughout Florida to a ssur e an adequa te and reliable 
source of ene rgy for operational and emergency purposes i n Florida 
for the avoidance of further uneconomic duplication of gene ration, 
transmission, and distribut ion . • section 366,05, Florida 
Statutes, provides the Commission's power "to r equire r e pai r s , 
improvements, additions, and e xtensions to t he plant nnd equipment 
of any public uti l ity when reasonably necessary ••• to secure 
adequate service." Section 366.04(2), Flor i da Sta tutes, describes 
the Commission ' s a uthor ity to require electric powe r conservation 
and reliability wi thin a coordinated power grid, and to a pprove 
territorial agreements. 

The Commission and t he Florida Supreme Court have long 
recognized the value of territorial agreements because the 
agreements be&t serve the public interes t in preven ting 
d uplication of facilities be twee n elect ric ut ilities, and allow 
the ut i lities to make economical long-range plans for expansion of I 
electr ic facilities necessary to serve c ustomers in a 
geographically defined area . 

As the Commiss i on stated in Order No. 3799 issued in 1965, 
page 3: 

The advantages o f having a t erritorial 
agreement are manyfold: I f the re i s no agreement, 
there will be duplica t ions of serv i ce as a result of 
unrestrained competition, which in turn has several 
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undesirable results. unrestrained competition leads 
to attempted preemption of areas by the premature 
erection of more lines than are needed for immediate 
service, which lessens the immediate return of the 
investment and, in e ffect, must be subsidized by 
other customers of t he utility. It means 
duplication of fac L-li ties in the same public ways 
which resul~s in neL t her u tility being able to get a 
full r~t~r~ on 1ts inves tment, to the de trim~n l of 
o ther cus tomer s who , - ~ e ffect a lso s ubsidi ze s uch 
uneconom&cal operat :un~ . It requires more employees 
to be constantly i n :,e compe titive areas and 
consumes more time and e nergy in efforts to 
"out-sell" the compe ting utility. It makes for 
unsatisfactory customer relations in that the 
customer, being betwixt competing utilities , is 
drawn involuntarily into the competitive squabbles 
and must suffer the resulting service 
inefficiencies. It prevents . the full development of 
the customer potential in the competitive area since 
knowledge that a full return is unobtainable tends 
to divert the activities necessary for such 
development to more profitable areao , all to the 
detriment of the customer, and accordingly, not in 
the public interest. 

Policy and Practical Implications 

While this declaratory s tatement deals with the petitioner in 
his particular set of circumstances, there are nevertheless policy 
and practical implications to the intention of a customer to 
choose its utility. we will describe these briefly. 

Each utility within the State is under a s tatutory obligation 
to provide adequate generation, transmiss ion, and distribution 
facilities to serve its existing customers and a ny future 
customers it can reasonably idenLify in a planning horizon. 

The Commission has long recognized that in order to have 
effective planning each utility must identify the customers it is 
obligated to serve. Territorial agreements set the boundaries 
that establish which utility i s obliqated to serve~ new customer , 

The relevant territorial agreement between FPL and FPC was 
approved by the Commission in Docket No. 7420-EU , o rder No. 3799. 
FPL has been serving Union Carbide for sometime. To have Union 
Carbide switch to FPC would invite rate shopping throughout the 
state. This would create confusion as to who has the obligation 
to serve and how much generation each utility must maintain. This 
would limit the Commission's ability to maintain a coordinated 
electric power grid. 

Florida sutreme Court Cases and Florida Statutes Rega rding 
Territor1a Agreements and Commiss ion Authority 

More than one statutory section has been relied on by the 
Florida Supreme Court in upholding the se territorial agreements 

141 

and in affirming the Commi ss ion's role in approving the ag reements. 

storey v. Mayo, supra, is the seminal case in Florida in which 
the Florida Supreme Court held that a territorial agreement 
between two electric utilities was not invalid as being in 
restraint of trade, contrary to the public interest, or viol~tive 
of equal protection. 
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The Court decried the situation created prior to t erritorial 
agreements. Prior to the agreement , the FPL and the City of 
Homestead nctive ly competed for customers in the s uburban areas. 
The co urt noted, "This, of course, required duplicating, 
paralleling, and overlapping distribution systems in the affected 
areas,• The duplica tion of lines, poles, trans formers, and other I 
equipment not only marred the appearance of the community but also 
tnc reased the h~zards o r servici ng the area. 

The Cour t continued: 

such overlapping d i s t r ibution sys t e ms s ubs t antially 
increase the cost ot s ervice per customer beca use 
they simply mean that two separate s ystems are being 
supplied and maintained to serve an area when one 
should be suffici~nt. obviously, nei ther s yste m 
receives maximum benefit from its capital invested 
in the area. The ultimate effect of this is that 
the tates charged in the affected areas are 
necessar i ly higher, or alte rnatively, the c ustomer s 
in some other part of the sys t em must help bear the 
added cos t. ~· at 306. 

In o rder to e nd the •unsatisfactory e ffec t s of this type of 
e xpe nsive , competitive activity, • the City and the company 
executed the service agreement which established areas of service 
around the City in the suburban t e rritory. 

The Court explained that service areas are not spec i fically 
controlled by requirement of certificates of public necessity and 
convenience: 

However, in some measure, the Commission does 
control the areas served by the companies by virtue 
of i ts prescribed powe rs, including the specified 
power •, •• to r equire repair s, improvemen t s, 
additions, and e xte nsions to the plant and equipment 
of any public utility reasonably necessary to 
promote the convenience and we lfare of the public 
and secur e adequate service or facilities for those 
reasonably entitled there to ••• ". Fla. Stat. § 
366.05 (1967), F.S.A. The re~ulatora powers of the 
Commission, as announced in t e cite section, a r e 
exc!us1ve and, therefore, necessarl! broad and 
compre e ns 1ve, (Emp as1s s upp 1ed). 

aw. Because o t 1s , t e power to man a t e an 
err!cient and effective utility in the public 
interest necessitates a cor r elative powe r t o protect 
the util i ty against unnecessar y, expensive 
competitive practices. While i n particular l ocales 
s uch practices might appear to benefi t a few, the 
ultimate impact of r epet i tion occur ring many times 
in an extensive system-wide operation could be 
extremely harmful and expensive to the utility , its 
s tockholders and the great mass of its customers. 
(Emphasis s upplied). Id. at 307. 

The court relied primarily on s ection 366.05, Florida Statutes, 
re9arding the Commission's powe r to r equire repairs, improvements, 
etc, to the plant of any public utility and to secure adequate 
service as the primary broad authority for its role in territorial 
agreements , 
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In Utilities Commission of New Smyrna Beach v. Florida Public 
service Commission, 469 So ,2d 731 (Fla. 1985), the Court reversed 
the Comm1ss1on 1 s use of a "substantial benefit to customers" 
standard i r. approving territorial agreements. However, the Court 
did no t question the Commission's authority to approve territorial 
agreements. The Court relied on section 366.04(3), Florida 
Statutes, to conclude that the Commission has authority to 
de termine these agreements based on a statutory mandate to avoid 
· ~urther unecomonic dupl1cation nf ge~eration, transmission, and 
distribution facilities,• citing Gainesville-Alachua County 
Re ional Electric, Water & sewer utilities Board v, Cla Electric 
soopd, 40 So.2 - , (F a. 9 • T e Court emp asue , 

we o not relegate the PSC to a 'rubberstamp' role in approving 
territorial agreements.• 

The Florida Supreme Court's most r ecent pronouncement on 
territorial agreements is Lee county Electric Cooferatlve v. 
HarKs, 501 so . 2d 585 (Fla. 1987). Th1s case invo ved FPL 1s 
request for a declaratory judgment action to establish whether it 
had a statutory duty to serve a customer who constructed a 
transmission line to a point within FPL's territory. The Court 
re-emphasized the quote in Storey v . Mayo that •an individual has 
no organic, economic, or potent1al right to serv ice by a 
particular utility merely because he deems it advantageous to 
himself." The Court added -- of great relevance to the matters at 
hand: 

Large r policies are at stake than one customer's 
self-interest, and those policies must be enforced 
and safeguarded by the PSC. 

Thus, the Court again in 1987 looked to section 366.04(3), 
Florida Statutes, for the Commission's duty regarding territorial 
agreements and regarding the validity of such agreements. Under 
that section , the Commission's duty is to police 

the planning, development, and maintenance of a 
coordinated electric power grid throughout Florida 
to assure ••• the avoidance of further unecono mic 
distr ibu tion facilities. 

Lastly, the Commission's statutory authority to consider 
territorial agreements is derived, in part, from section 
366 ,04(2) (c) and (d), Florida Statutes. These p r ovide t he 
following: 

(2) In the exercise of its jurisdiction, the 
Commission shall have power over rural electric 
cooperatives and municipal electric utilities 
for the following purposes: 

(C) to require electric power conservation and 
reliability within a coordinated grid, for 
operational as well as emergency purposes. 

(d) to approve territorial agreements between and 
among rural electric cooperatives, municipal 
electric ut i lities, and other electric 
utilities under its jurisdiction. However, 
nothing in this chapter shall be construed to 
alter existing territorial agreements as 
between the parties to such an agreement. 
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Facility Planning and Interruptible service 

Union Carbide states that because its load is interruptible, 
its load is not included in planning decisions. This is 
technically correct: interruptible load is e~cluded when 
determining the timing for new generation facilities. However, I 
for long-term system planning the utility includes this energy 
when deciding what type plant (oil, coal, nuclear, combined cycle, 
etc.) tc build. This is done to assure that an optimal mix ic 
attained for the uenefit of the ut1lity's ratepayers, includlng 
the interruptible customer. The utility must also make a 
commitment based on the capacity factor of the unit to acquire its 
fuel contracts. We find nothing inherent in the nature of 
interruptible service that would make it fall outside of, or 
transcend, the coverage of a territorial agreement. 

In the declaratory statement, the Commission need not address 
whether the retail wheeling request by union Carbide should not be 
provided unless cost-effective t~· FPL and its ratepayers. Unaer 
the Commission-approved territorial agreement, FPL, not FPC 
provides service to Union carbide. The issue of whether retail 
wheeling is cost-effective to FPL and its customers assumes that 
FPC has the authority and obligation to serve Union Carbide, which 
it does not have. 

In summary, territorial agreements approved by the Commission 
are fundamental to the integrity and reliability of electric 
service provided to the consumers in the State. Where Union 
carbide has requested service from a utility located in and 
servicing another territory and has requested the host utility to 
wheel such power in contravention of a territorial agreement, we I 
find the host utility is precluded from implementing such a 
request. It is inconsistent with the above-mentioned case law and · 
statutes . It also has poor policy implications. A customer 
simply has no fundamental right to choose his or her utility 
regardless of territorial boundaries. Every residential custo~er 
might like a similar opportunity. Yet, such an opportunity cannot 
exist, within the current regulatory structure, and still maintain 
the viability and reliability of electric service in the State. 

It is, therefore, 

ORDERED by the Florida Public Service Commission that the 
Petition for Declaratory statement is approved and it is 
determined that FPL should not wheel power as requesled when such 
wheeling is in contravention of the territorial agreement for the 
reasons set forth in the body of this Order; and 

ORDERED that the Notice of Intervention by FPC is granted. 

By ORDER of the Florida Public Service Commission, this 24th 
day of FEBRUARY 1989 

Reporting 
( S E A L ) 
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