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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: rnvestigation into Equal Access 
Exchange Areas (EAEAs ), To ll Nono po ly 
(TMAs), l+restriction to t he Loc.:a I 
Exchange Companies (LECs) and elimination 
of the access discount 

DOCKET NO. 830812 -TP 

ORDER NO. 20843 

ISSUED: 3-2-89 

The fol l owing Comm 1ssioners participated in 
d1sposition ol ~ his matte r: 

MICHAEL McK . WILSON 
THOMAS M. BEAR::> 

BETTY EASLEY 
JOHN T. HERNDON 

ORDER DENYING MOTION TO CLOSE DOCKET 

BY THE COMMISSION: 

I . BACKGROUND 

the 

On May 26, 1988 , the Fl o rida In terexchange Carrier~ 
Association (FIXCA) sent a l e tter to t hi s Commission u rging us 
to undertake a fundamental reexamination of our policies 
dealing with 1+ Dialing, Equal Access Exchange Areas (EAEAs), 
Toll Monopoly Areas (TMAs ). This Docke t \<las opened in June, 

I 

1988, to consider FIXCA's request . On July 15, 1988, GTE 
florida, Inc. (GTEFL) filed a mo tion to close this Docket. 
Southern Bell Telepho ne and Te legraph Company (Southern Bel l) , I 
ALLTEL Florida, Inc. (ALLTEL), The Florala Telephone Company, 
Inc. (Flo rala), Gulf Telepho ne Company (Gulf), Ind i antown 
Telephone System. Inc. ( Indiant own), Northeast Flor ida 
Telephone Company, Inc. (No r t heast ), and St. J oseph Te l ephone & 
Telegraph Company (St . J oe) fi l e1 responses supporting GTEFL's 
motion to close the docket. AT&T Communications of the 
Southern States Inc . (ATT-C), Mi c rotel, Inc. (Microtel), MCI 
Communications Corporation (NCI), Te lus Communications, Inc. 
(Telus) and FIXCA filed responses i n opposition to GTEFL's 
mo tion. As d iscussed in detail below, GTEFL's motion is denied. 

II. DISCUSSION 

GTEFL's motion relies on three principal arguments: 
1) the specific findings of fact and co nclusi ons o f law 
contained in Order No. 16343, i ssued o n July 14, 1986 , have not 
been satisfied because the requi site showing required by Order 
No. 16343 to modify the toll transmission monopoly ha f' not yet 
been made by any interested party; 2) t his procee ding is an 
unlawful attempt to modify and abrogate the terms of Order No. 
1634 3 and 3) the factual allegations set forth in FIXCA's 
lette r are in error and no t consi s tent with previous Commission 
orders conce rni ng the reasons for t he creation of EAEAs and the 
to ll transmission mo nopo ly . The LECs which responded in 
support t o GTEFL's motio n general ly argued t hat it i s premature 
to launch another : nvestigation into EAEAs, TMAs, phas ing out 
the inferior access d1 s c ount and restrictive use of 1+ 
diali ng . They submit that circumstances have not changed 
signif icantly to warrant ano ther investigatio n. Staff 
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disagr-ees and believes that recent changes that have occurred 
are significant enough to warrant anothe~ inve stigation. These 
changes are the deloading of access charges through the CCL 
reductions and the optional BHMOC reduction, the implementation 
of intraLATA LEC toll bill and keep, and Com.lflission approval of 
LEC specific intraLATA toll rates . 

A. Requireme,1t3 o f Otder No . 163'13 

With respect t o GTEFL's first allegation, it claims that 
o pening this docket is c o ntrary to the terms and conditions of 
Order No . 16343 beca11se no e n tity has made a showing of 
signific~ntly changed techno l o g i cal or regul~to ry circumstances 
which would justify a n a bo l ition of t h e TMAs. GTEf'L argues 
that during the last two investigations in Docket No. 
e2053t-TP, Orders Nos. 13750 and 16343, into retention of TMAs, 
the Commission concluded that TMAs were in the public 
i n terest. In additio n. GTEFL claims that Order No. 13750 
stands for the propo sition that certain ~egulatory changes must 
occur before intraEAEA transmission compet ition was 
appropr-iate . These changes include: (1) deloading of NTS 
costs f rom access charges, (2) implementation of LEC toll bill 
and keep, (3) repricing of private line and special access 
services, and (4) changes in regulation. GTEFL also argues 
that Order No. 16343 requires that, before any (eview of TMAs 
may take place, an IXC must make a prima facie showing that 
these technological and reguldtory changes have occurred. 

GTEf'L seems to be suggest ing that only an IXC can make the 
requisite showing and that, therefore, the i nitiation of this 
docket by our Staff to address FIXCA • s letter is i nsufficient 
t o institute proceedings to rev iew our exis ting regulatory 
po l icies . If t h is is so, the n GTEf'L reads Order No . 16343 too 
narrowly. As we stated in t he Order: 

The experience of the past several years is 
instructive as we vi e w t he future path of 
telecommunications regulation . Nothing in this 
decision precludes any interested party from 
coming fot·ward with a showing of significantly 
changed circumstances which would warrant the 
abolition of TMAs. Technological and regulatory 
changes may dictate a modification of this 
decision at some point in the future. 
(emphasis added). 

Allowing an interested party to come forward with a showing of 
significantly changed circumstances does not preclude the 
Commission from opening this docket to investigate whether 
continuation of TMAs etc . i s appropriate. We C! id not intend 
the above language as, nor can it be, a limit on our authority 
to open an investigation into TMAs, consistent with our duties 
and responsibilities pursuant to Chapter 364, Florida Statutes. 

In addition, GTEFL has apparently assumed t hat the purpose 
of this docket was to abolish TMAs . We note that we have not 
to our knowledge indicated that we are inclined to abolish toll 
monopoly aceas. This docket was opened me rely to consider 
FIXCA' s allegations of changed circumstances and, if proven, to 
determine whether modification of TMAs is warranted. We wou ld 
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a l so no te that during the past 18 mo n ths the Commission ha s 
initiated and/o r appro ved a number of signi ficant c h anges 
including LEC-specific intraLATA to ll rates, LEC-specific BHMOC 
rates, optional LEC ~ccess charge reductions, and intraLATA LEC 
toll bill-and-keep. Further, we have also made fundamental I 
changes in the manner in which we regulate Southern Bell. 

B. Au t ho rit} to Modify Orders 

GTEFL submits in its Motion that the Orc:'ler No . 16343 i s 
administratively final and that neit her FIXCA's l etter no r the 
initiation of this docket by t he Commissio n staff adheres to 
the terms of the Order and t hus amount3 to an unl awful attempt 
to abrogate the terms and conditions ot Order No . 16343. l n 
support of thi s proposition, GTEFL rel ies o n t wo cases: 
Peoples Gas System v. Maso n, 187 So . 2d 335 (Fla. 1966 ) and 
Aus tin Tupler Trucking, Inc. v . Hawkins, 377 So. 2d 6 79 (Fla. 
1979) . In Peop l es Gas the Court held t hat the Commission could 
not modify its order s ome four and o ne half (4 l/2) years 
s ubsequent to its entry, due to its belief that it did not 
possess the necessary power to initially enter the order. In 
Austin Tupler the Court ruled that the Commission could not 
relitigate the d o rmancy of a certif icate some t wo (7 ) years 
after its initial determination that the certificate was 
dormant without no tice, an opportunity for a hearing and a 
sufficient s howing of changed circumstances . 

GTEFL points out that in both cases the Supre me Court 
states t hat o rders of administrative agencies must become f i nal I 
and no l onger subject to c hange or modification and that it is 
necessary to provide a terminal point in eve ry proceeding at 
which t he decision can be relied upon . Accordingly, GTEFL 
argues that it has the legal -eight to rely upon the terms and 
condit ions of Order No. 16343 and that a showing must be made 
that a change in technology or regulatory conditions has 
occurred which makes the toll transmission monopoly to be 
contrary to the public interest . 

In response to GTEFL ' s Motion, Telus basica lly argues that 
the Peoples Gas line of cases are inapplicable he re and that 
the openi ng of a docket to investigate a subject does not 
change established Commiss i o n policy in violation of 
administrative finality . ATT-C' s MCI ' s, lo1icrotel ' s and 
FlXCA's responses paralleled Telus' arguments t hat Order No. 
16343 provides no thresho ld requirement for instituting a n 
investigation, only a requirement that there be a showing of 
significantly changed circumstances before the[c woul d be an 
abolition o,f the TMAs. Acco rding to ATT-C, GTEFL' s reading of 
Order No. 1634 3 puts the cart before the horse : How can there 
be a showing of changed ci rcum:; tances without a ('roceedi ng in 
which testimo ny can be taken and examined at hear ing? 

We are unpersuaded by GTEFL' s argument s thal our 
initiation o f this docket 1s in any way in vio lation of the 
•administ rative finality• of Order No . 16343. The Peoples Gas 
Court expressly addressed our authority to modif y our Orde rs, 
sta ting: 

[There can be no) dou b t t ha t the comm issio n may 
withdraw or modify its approva l of a service a rea 
agreement, or other order, in proper proceedings 
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initiated by it, a party to the agreement, o r 
even an inte rested membe r of th~ pub l ic. 
However, this power may only be exercised af te r 
proper notice and hea ring, a nd upon a specif ic 
finding based on adequate proof that such 
modification o r withdrawal of approval is 
necessary in t he public i nterest because o f 
~hanged conditions or other circumstances not 
pr esent in the proceedings whic h l ed to th~ 0 rde r 
being modified. This view a~cords requisite 
finality to orders of the commission , while still 
a ffording the commission ample authority to act 
in the public's interest. 

The Court express ly reaffirmed its Peoples Gas decision in 
Austin Tupler. See also Reedy Creek Utili t i es v·. FPSC, 418 
So . 2d 249 (Fla . 1982). 

Based on the Austin Tupler and t he Peep le Gas c a ses , the 
Commissio n can modify a previ ous po lic y decis i o n as l o ng as the 
Commission meets the stated requireme nts: 

1 ) proper no tice and hearing; and 
2) a specific finding that modification is necessar·• in 

the public interest because of changed conditions not 
present in the previous proceedings. 

For the reasons discussed above, we find it appropriate to 
deny GTEFL's motion to close this docket. This doc ke t is 
merely an investigation into the policies that were discussed 
in F IXCA · s letter in light of recent changes. The 
inve stigation is in no way an attempt to improperly modify or 
abrogate Order No. 16343. The s pecific issues are being 
developed by the parties and will be se t for hearing. 

We decline to address GTEFL' s arguments that the factual 
allegations set forth in FIXCA's letter are erronP.ous. The 
validity of these allegati ons is more appropriately the subject 
of the pending hearing i n this Docket . 

Thi 3 docket shall rema in open pendi ng further proceedings. 

Based on the f oregoing, it is 

ORDERED by the Florida Public Service Commission that GTE 
Florida, Inc.'s Motion t o Close Docket is denied as set forth 
in the body o f this Orde r. It is further 

ORDERED that this doc ket shall remain open. 

By ORDER of the Florida Public Service Commission, 
this 2nd day of MARCH 1989 . 

( S E A L ) 

TH 

STEVE TRIBBLE ,l.Di recto r~ 
Division of Records and Reporting 
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Serv i ce Commission is required by 
Section 120 . 59(<1). Flo rida Statu tes , to notify pa r t i es of a ny 
administrative hearing o,. jud i cia l revi e w of Commission o rders I 
t hat is available under Sections 120.57 o r 120. 68 , Florida 
Sta t utes, as wel l as the p r o cedu res and time l imits t hat 
app ly. This no tice should not be corsl ru~d t o mean al l 
requests f o r an administrative hear ing o r judicia l review will 
be gran ted o r result in t he relief s ough t . 

Any pa r t y adv~rsely a f fected by the Commissi o n · s fina l 
acti o n in t h is matter may request: L) reco ns iderat i o n of t he 
deci s i o n by filing a mo ti o n f o r r econ s ideration wi t h the 
Di r e cto r, D1v i si o n of Reco rds and Repo r t in.;; wi t h i n fiftee n (1 5 ) 
d a y s o f the i ssu a nc e o f this o rde r in the fo r m prescribed by 
Rule 25 - 22 .060, F l o r i da Administrative Code ; o r 2 ) judicial 
review by the Flo rida Supreme Co u rr: i n the ca s e o f a n elect ric, 
gas o r t elepho ne u t ili t y o r t he Fi r st Dis t rict: Co u rt of Appe al 
i n t he cas e of a water or sewer ut ili ty by fi I i nq a no tice of 
appeal with the Di r ec Lor, Divisio n of Reco rds and Re porti ng and 
filing a c o py o f the notice of appea l and t he f iling fee with 
t he appro priate c o urt. This filing mu s t be c ompleted within 
t h irty (3 0 ) d a y s after the i ssu a nc e of this order , pursuant to 
Rule 9 . 110 , Flo rida Rules of Appel l ilte Procedur e . The n o tice 
o f a ppeal must be i n the fo r m specified i n Rule 9.900(a), 
F Lo r i da Ru l es of Appellate Procedure . 
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