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Pe: Amendment of Pule 25-22.006, F.A.C., pertaining
+o Confidential Information; FPSC Docket No. 890252-PU

Gentliemen:

Attached is @& copy of the dratt language oOn Rule 25-22.006. The

ctrike-throughs and underlinings reflect the discussion we had at the March
27, 1989 Staff Workshop. This letter describes the changes reflected on

ACK the enclosed dratt and expresses Tampa Electric's very serious concerns
AF# ~=——¥egarding the treatment of confidential information.
APD On page 1 the change on lines 6 through & are intended to make it

tTear that a formal proceeding does not have to take the form of a Section
CAF ...320.57 proceeding.

My

: On page 1, lines g-10, the additional language 1% designed to put
€TR _———persons on notice that a proceeding is intended by the Commission to be a
£2.0 "ipquiry.”

LES e On page 2 we have added language on lines 7 tkrough 10 which we think
i [. is consistent with the Commission's goal of minimizing the handling of

paperwork, particulariy documents the confidentiality of which must be

£P7 .——aerenuously protected.
RCH
P On page 2, line 23 through page 3, line 4, we have added language to

i f ; ¢ q .
Bl eiepiye lead-in 10 sybsection {3) of the draft rule to cover situations where
BAS the Commission's ¢ield staff comes in to ook at~utdlity pecords on Some
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Page ?

topic on an informal basis. We understand that such an informal review
would rot be considered an inquiry and we do not think it would constitute
ar “investigatioen”, formal docket or any other type of official review.
Yampa Electric wants the Staff to be able to review the company's records
in-houce.  in the event the staff does not take possession, Tampa Electric
woula €till want the assurancCe that the substance of the material 1%
protected from public disclosure. The additional language in the first
part of subsection (3) is intended to provide this protection and at the
came time facilitare the ctaff's ability to review these documents on an
informal basis.

On page 3 <he changes on lines 5-10 reflect the consensus of the
participants at the March 22, 1983 workshop.

On page 4, lines 2-3, Tampa Electric would urge that you strike the
provision that a new docket be inftiated each time a reguest 1is received
suteide a docketed proceeding. Strikine this requirement would eliminate
considerable paperwork processiny both for the Division of Records and
Reporting as well as the parties. You had expressed & concern that rulings
be made by a commissioner as opposed to the 0ffice of the General Counsel.
Thnis could be done on a rotating basis between commissioners without having
a formal docket file opened on each request. We are simply attempting to
reduce the amount of paperwork and procedures invoived in handling these
types of requests.

On page & we have modified subsection (4)(a) to require only one copy
of the highlighted material and two copies of the blacked out material to
he submitted. This has worked in the past and we would strongly urge that
it continue in the future. 1t takes literally hours and hours of time to
prepare even a single highlighted version of many of the documents which
are furnished to the Commission. Restricting the highlighted version to
one copy would significantly reduce the cost involved and would also reduce
she effort required of the Division of Records and Reporting to protect
these documents from public disclosure.

The remaining changes on page 4 through page 5, line ., are consistent
with the discussion at the workshop to require a detailed justification

rather than a "line-by- line" or “field-by-field" justification.

On page 5 the change at lines 17-19 is also consistent with the
discucsion at the workshop to +he effect that a utility cannot say for
certain that any particular material is of the type normally treated as
confidential by the industry. The focus should be on the effect which
disclosure of the material would have on the party seeking confidentiality.

On page 6 at 1line 16, we have suggested thet the reference to
destroying unneeded material be deleted. As a practical matter, the
Division of Records and Reporting has been returning these items rather
shan destroying them. ~ This saves time for the Division of Records and
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Reporting and at the same time provides the utility with final assurance
that the confidentiality of these documents has beern protectec all the way
back to the utility's possession,

Gn lines 29-31 of page 6 through page 7, line 1, we have incliuded a
change to make this subsection consistent with subsection 2(b). That
subsection allows 30 days for a sOurce to request confidentiality after
receiving the written notice of termination of an inguiry.

we appreciate the opportunity to provide input 10 the Staff -in
connection with the proposec revision to the confidentiality rule. Again,
we would urge that you keep in mind the goal of minimizing administrative
burdens both tec the Commission and to the affected parties. Unless this
goal is actively pursued by everyone involved, the handling of confidential
information could grind the whoie process to @ halt under an avalanche cf
paperwork,

Sincerely,

ko tt—,

ames D. Beasley

/

ce: A} Parties of Record (w/enc.)
Mr. Steve C. Tribble {w/enc.)
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ERTIFIC ATE Qfﬂ§rkV1CE
1 HEREBY CERTIFY thmt 5 true copy of the foreqoing has been furnished

hy 18, Mail this 2-7

S

ay of March,

peo Bill Walke

1ﬁsr\n‘ Power & 'sqhg Company
*01 First Florida Bank Building
T:1lahassee, Florida 32301

¥r. G, Edison Holland,
teans & Lane

poct Office Box 12950
pensacola, Florida 12576
Me  Matthew M. Childs
steel, Hector b Davis

710 west Coliege Avenue
Tallahassee, Florida 32301
Mr. Jack Sbrevﬂ

féfice of Public Counsel
574 Fuller Warren Bul 1ding
207 Blount Street
rs1lahassee, Florida 32301

.-

1989 to the following individuals:

Me . Susan Masterson

me*"tee on Utility Regulation
Senate Building 111
Tallahasee, Florida 32301
My, Norman H. Horton
Mason, Erwin & Horten

1020 East Lafayette Street
Tallahassee, Florica 32301

Mr. James A. Mcbee

Senior Counsel

Clprida Power Corporation
post Office Box 14042

St. Petersburg, Florida 33733
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25-22.006 Confidential inforhatfan._

{1} Definitions,

{8) "Confidential )nfarma;ion" .means ‘:ﬁatefiAf 'thﬁt has béen
determined, pursuant to this rule, to be praprfetary ﬁonfidentié} busine§$ 
information under Section 3501721, 36d.183; 366.093, or 367.1586,; F.S,

i) "Formal proceeding" means a profeéding formally dqgkgtgg;jqwﬁﬂgr
Commission's Divisien of Records and Reporting.  4n which the
subetantiat drterests nF_n party may be detsrmined by the Fommission-

(c) "Inquiry" means an investigatinn {q;mg}jy“Wﬁesigngggéhwggi_gggb_
and set in moiion by the Commission Chairman, the Executive.ﬂiﬂQCtnr, or
the General Counsel to evaluate a complaint, allegation; or to develop
information as a basis to initiate actinﬁ on or dispose of rany' matteri
within the Commission's jurisdiction.

(d) "Material" means all documents, -papers, letter, maps, books,
tapes, ph&tagrapﬁs, fiims, scund }ecordings or other material regardless of
physical fbrm or charactéristics, hade of received by thé Commissioh,'itsf
staff or consultants pursu#nt to law ak in sonnectidn.with‘the‘iransaétion
of official business of the agency. 7 7 ‘

{e} "Taking possession of material" means obtainiﬁg physical control
of material by taking the orfginalrmateria} or a copy from thé_com?any{s
promises, or by the extraction of data by inclusion dinto wbrking ﬁabérs;ér-
memoaranda.

{2) Material received dufing an inquiry.

{a) Al mate?ial obtained incfdent to an inquiry by the Commission,
fts staff or any consultant employed by the Commission i3 exemht from the
pubiic access requirements of Section 119.07(1), F.S. ering the pendency-
of the {nquiry.  When the Commission or its staff is requesting information
incident to an inquiry, the source shall be informed in writing that the
request is mace to an inguiry.

. (b} An inquiry will terminate 40 days after the transmittal of a

notice of termination by the Division of Records and Reporting. This

HED ey e

CORING: Words underlined are additions; words in
strike-through type are deletions from-existing Jlaw.
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notice will be sent to all sources from whom confidential material was

2 yeceived during the inquiry and will iactude a 1ist of all materials
ahtained from the source(s) during the inquiry and any portions of staff

s work papers, analyses and reports containing materials pbtained from the

Y epuyrce during the ingquiry. The notice will indicate whether the Commission

& intends to retain. destrey (with the consent of the sgurce(s)) or return
) : the matartals listed. The Commission will make every effort to minimize
& the extent to which it vetains any of the materials with any doubtful need

i {ar‘retentquwpgqu_fesn!vwd in favor of veturning the materials to the
source(s). A source may, within 30 days after issuance of the notice,
il file with the Division of Records and Heporting a written request that the
12 material the Commission intends to retain be classified as confidential and.

13 exempt from Section 119.07 (1) F.S. Requests filed in response to this

A% notice shall meet the same criteria and be processed in the same manner as

15  s¢her requests for confidential clascification under this rule '(see
16 sybsection 4). if no timely request for confidential classification is
17 filed, confidentiality fis waived and the material becomes subject to
B sacpection and examination pursuant to Section 119.01 (7), F.5.

Sl (1) Material received cutside of an ingquiry. Material received by

20 the Commission or fits staff outside of an inquiry shall be subject to
21 inspection and examination pursuant to Section 118.07(1), Florida Statutes,
2 unless the utility requests that it be classified as confidential

¢nformation. Occasignally the Commission's Staff will informally review

24 materfal on a utility's premises. If the Staff desires to take possession

25  of any of such material, it shall so advise the utility in writing

€ (typically, on an audit request form) and afford the utility an opportunity

27 45 request that the material be classified as confidential information. 1f
28

the Staff does not desire to take possession of material which it

29 informaliy reviews on site at the utility, the Staff nevertheless shall

W

refrain from disclosing any of the contents of the material thus reviewed

[

to any other person. The Staff shall also refrain from later incorporating

CUDING:  Words underlined are additions; words in
abvikn-threngh type are doletions from existing law.
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sny Anformation contained in such material into any Staff prepared report,

workpaper or cther document without first notifying the utility and giving
the utility an opportunity to request that such document be classified as

confidential information,

{a)
has the

writing.

the right to have corfidential informatinn exempted from the pubtte access

requirements of the Puhiic Recorde taw by feililewing the procedures 4n

Smction

Segtion

~onfident
of Records and Reporting and shall have appended thereto a copy of any

che staff's written request for the material to which it relates. A

copy of
materia
utility
material

audiy,

conference, file a request for confidential classification with the

Division

(b)

incident

classification shall also sarve @ COpy Or a summary of its request on all

partias
detail

material
request
summary .

(¢)

in response thereto shall be ruled on by the prehearing officer assigned to

Prior to the taff taking possession of -any material, a utility
option to require that information reguests be submitted in

from & uptiiéty the =taff witl inform the ntitiey in writing of

¢4} nf this Rule- A utility may obtain temporary exemption from
119.07(1), Florida Statutes by filing a notice of intent to reguest

tial classification This notice shall be filed with the Division

the notice shall be provided to the division(s) requesting the

To obtain continued confidential handiing of the material the
must within 21 days dfter the staff takes possession of the
. or in the case of material obtained during the course of an

within twenty one three days after the field audit exit

of Records and Reparting.
When the material is received by tie Commission or its staff

tn a formal proceeding, the utility requesting confidential
of record. The summary shall describe the material in sufficient
t0 as to reasonahly inform the reader of the nature of the
. Any party to a formal proceeding may file an abjection to the

for confidential classification within 14 days after service of the

Requests for confidential classification and any objections filed

-3_
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the docket and the Commission panel assigned Lo the case will hear any

protest to the ruling. 14 m reauest it received rutside & docketed
proceedingy the reguest iteatf witl be docketedr

(d) All material that has been classified as confidential or for
which a ruling on cunfidentiality is pending chall be exempt from Section
11907 ) ) = Bediy Sand will  be accerded stringent internal procedural
safeguards against publir disclosure, Any staff or consultant reports or
work products containing confidential information extracted from material
having been classified as confidential, or for which a request for
confidential specification is pending shall be handled in the same manner
as the materiallso classified. The Commission may in its discretion retain
cr, after obtaining the consent of the Department of State, destroy
or return to its source or, Ej;hﬂ,the"_agtgemgqy_”gfﬂ_the_‘soug;gJﬂuq§§}rgy
any confidential material in its possession, Material received during a
formal proceeding and classified as confidential shall remain so classified
after the formal proceeding is terminated.

(4) Requests for confidential classification,

(a) A request for confidential classification of material shall be
filed in writing with the Division of pocords and Reporting, The utility
shall file with fts request one copy ftwo coptes of the matéria1 for
which conf%deptia% treatment is requested. On this each copy, the
utility shall highlight the specific information it is asserting to be
confidential. Along with 'the highlighted copy copies, the wutility
shall file two or more edited copies eas required by the type of
proceeding, which Qill be made available for public inspection. In the
edited copies, the specific information the utility s "asserting to be
confidential shall be blocked out by the use of an opaque marker or other
masking device. The utility shall file with its request a %ine by
tine detailed Jjustification for confidential classification of the
specific information it is asserting to be confidential,

(b) In the case of computerized material, such as magnetic tape, the

CODING: Words underlined are additions; words In
atrike-thrangh type are delotions {rom existing Inw.
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H gtility may submit one ansdited version with a written identification of
the specific data fields for which confidential classification it requested
3 along with a fnpid-py-fieid detaiied justification far the

i confidential classification

5 {¢) In its fans-by-14ne ny fietd-by f4nid detailed
t justification for confidential classification, the utility must demonstrate
7 how the informaticen it is asserting Lo he confidential qgualifies as one of

8 the statutory examples listed in certion  364.183(3), 366.093(3), or
9 167.156(3), Florida Statutes 1f no statutory example i% applicable, then
10 the utility shall include a statement explaining how the utility or its
11 customers will be harmed by disclosure. The utility shall also specify a
date by which the material will no lonaer be confidential or shall explain
11 why such a date cannot be determined.

5 (d) The request shall include an affirmative statementi that the
15  material for which confidential classification is sought is not available
ie  in any other public forum such as Federal Communications Commission,
17 Federal Energy Regulatory Commicsion, or other state commission. snd
18 that the materiat +s of the type normatiy treated as ronfidentind by the
19 induskrys

20 (e} TYhe burden of proof <hall be on the utitsty moving party
21 to show that the material in question contains bona fide proprietary

confidential business information. A reguest for confidential

»3

29 elassification that fails te jdentify the proprietary information in

-

sufficient detail to permit a reasoned analysis or which fails to provide &

=~

25  detailed justification for classification may be denied as insufficient on

26 fts face.
27 (5) Discovery.
28 (a) In any proceeding hefore the Commission any utility may request a

29  protective order protecting proprietary confidential business information

30 from discovery. Upon a showing by the utility that such protection is
51 necessary, the Commission chall issue the ‘protective order. If- the
..5..

CODING:  Words underlined are additions; words in
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1 Commission determines that discovery aof proprietary confidential business
: information 1s necessary to protect the public interest, the Commission
3 chall enter a protective nrder limiting discovery in a mannev provided for
s in Bule 1.2B0. Florida Rules of Civil Procedure,

{b) The Commission's protective oraers <hall exempt proprietary

6. cvonfidential  business information - from section 119.07(1), Florida
Statutes. Sych exemption shall apply whether the information is in the
& nossession of an antity . individuai, o? ctate agency, including the Office
9 of Public Counsel,

10 (¢} When a utilitv agrees to allow Public Counsel to inspect or take
11 nossession of utility infarmation Wwith the understanding that Public
12 Counse) agrees to keep the information confidential, either the utility or
i3 Poblic Counsel may request a protective order exempting the information
14 from section 119.07(1), Florida Statutes. if the informatinn is not to be
15 used in a docket or proceeding before the Commission, it may be
16 destroyed or returned to the utility in accordance with the record
17  retention requirements of the Department of State. If the information fis
18 to be used in a docket or proceeding hefore the Commission, then the
19 ptility must file a specific request for a protective order under paragraph
20 {a) above.

21 {6){(a) Any person may file a petition to inspect and examine any
22  material the Commissfon has exempted from s. 119.07(1), Floriada Statutes.
23 A copy of the petition must be <erved on the affected utility which shall
24 have 14 days to file a response as to why the material should remain
25 exempl. The_ petitioner shall have ten days to file a répiy to  the
26 utility's response. The Commission may set the matter for hearing or nay
27 issue a ruling on the pleadings. Material obtained by the Commission in
28  connection with an inguiry shall not be subject to requests for inspection
54 and examinetion until after the inquiry s terminated, notice {is issued
10 pursuant to subsection 2(b) of this rule and any timely request for

i1 confidential protection has been submitted by the source(s) of the

CODING:  Words underlined are additions; words in
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material, as provided in Section 2(b) of this rule.

(b)Y A finding of confident ality . notwithstanding, & source may
consent to fnspection or examination by any person. Such ronsent shall not
constitute a waitver of confidentialtity any-only the persan{ ) specified in
the consent may inspect or examing the material. The Commission may be
requésied to Tssue a protective order to recognize the terms and conditions
of the consent. -All persons are urged to seek mutual agreement regarding
access priar to bringing a controversy o the Commission.

{7) Use of confidential material during formal proceedings. The
Commission may rely upon contidential material during & formal proceeding
and suych materijal, if otherwise admicsible, will be received in eyidence.
'n such event, reasonable precautions will be taken 1o segregate
confidential material in the record and stherwise protect its integrity.

{8) Judicial Review, when the Commission denies a request for
snecified confidential classffication or disapproves a proposal to edit,
the utility or other source may request continued confideniial treatment
until judicial review is complete. The request shall be in writing and
filed with the Division of Records and Reporting. The material will
thereafter receive confidential treatment through completion of judicial

review.

Specific Authority: 360,127 E: 5
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taw Implemented: 350,121, 264,183, 366,083,

Hictary: New 7/1/8%5, Amended

3

CODING: Words underlined are additions; words in

atrike-throngh type aro deletions from existing

Jaw.

t-------lI-lIlllllllIIllllllIlIIIIIlIIllllIlI..lIllllll.lllllll.llllllll



