
458 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re : The Primary Jurisdiction 
Referral From the Circuit Court 
For the Sixth Judicial Circuit, 
Pinellas County, Florida, in 
Circuit Civil No. 87- 14199- 7 

) 
) 
) 
) 
) 

DOCKET NO. 880815-TL 

ORDER NO . 21280 

ISSUED: 

----------------------------------> 

The following Commissioners 
disposition of this matter: 

participated 

MICHAEL McK. WILSON, Chairman 
THOMAS M. BEARD 

BETTY EASLEY 
GERALD L. GUNTER 
JOHN T. HERNDON 

APPEARANCES: 

5/25/89 

in the 

CHESTER T. KAMIN, ROSS B. BRICKER & ROBERT W. KENT, JR., 
Jenner & Block, One IBM. Plaza, Chicago, IL 60611; THOMAS 
E. ACEY, JR., Deputy General Counsel, Home Shopping 
Network, Inc., 12000 2 ~5th Court North, St . Petersburg, 
FL 33716; and PATRICK K. WIGGINS, Ranson & Wiggins, Post 
Office Drawer 1657, Tallahassee, FL 32302; on behalf of 
Home Shopping Network. Inc. 

I 

JAMES V. CARIDEO & THOMAS R. PARKER, GTE Fl·orida 
Incorporated, One Tampa City Center, Post Office Box 110 
- MC7, Tampa, FL 33601; and ROY L. REARDON, JOHN J. 
KENNEY & BRAD N. FRIEDMAN, Simpson, Thacher & Bartlett-, 
425 Lexington Avenue, New York, NY 10017-3909; on behalf I 
of GTE Florida Incorporated. 

'l'RACY HATCH & DONALD L. CROSBY, Florida Public Service 
Commission, 101 East Gaines Street , Tallahassee, FL 
32399-1850; on behalf of Commission Staff. 

PRENTICE PRUITT, Florida Public Service Commission, 101 
East Gaines Street, Tallahassee, FL 32399-0850; Counsel 
to the Commissioners. 

FINAL ORDER 

BY THE COMMISSION: 

BACKGROUND 

On June 2, 1988, the Honorable Howard P. Ri ves, Circuit 
Judge in Pinellas County, Florida, ordered that Count XII of 
the First Amended Complaint of Home Shopping Networ k, Inc. 
(HSN), in the case of Home Shopping Network. Inc. v . GTE 
Corporation. General Telephone Company of Florida and GTE 
Communications Corporation, Civil Case No. 87- 14199-7, be 
referred to the Commission f ,or findings. Count XII alleged 
that the defendants had failed to meet their obligations to I 
provide reasonable and sufficiAnt telephone facilities and 
equipment as required by Section 364.03, Florida Statutes . The 
Court premised this referral on Florida case law, empowering 
courts to refer technical matters to the Commission for 
findings . See Southern Bell Tele. and Tela . Co. v. Mobile 
America Corp., 291 So.2d 199, 201 ( Fla. 1974). 
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In accordance with the Court•s referral, GTE Florida 
Incorporated (GTEFL) filed a petition with the Commission on 
June 17, 1988 (the Petition), requesting that the Commission 
initiate proceedings concerning the referral. HSN petitioned 
to intervene and moved to stay the requested proceedi ngs on 
July 11, 1988. On July 6, 1988, HSN moved to withdraw Count 
XII of its complaint in the Court . GTEFL filed a Cross Motion 
in the Court on August 1, 1988, seeking a referral of the 
majority of the factual allegations relating to quality of 
service to the Commission on the grounds of the Commission • s 
primary jurisdiction. 

The parties met on September 13, 1988, to frame issues 
for the Commission to consider on the referral of Count XII of 
the First Amended Complaint . GTEFL proposed three issues of 
law and eight issues of fact on this date; HSN did not propose 
any issues . Due to the uncertainty as to what was before the 
Commission and the disputes over issues proposed by the 
parties, the Prehearing Officer conducted a hearing on HSN' s 
motion for a stay and on the disputed issues; that hearing was 
held on September 21, 1988. By Order No . 20,083, issued 
September 28, 1988 (Attachment 1), the Prehearing Officer 
granted HSN's stay request, pending a ruling on the referral. 
On September 29, 1988, Judge Rives issued an order (the 
Referral Order) granting in limited part GTEFL' s Cross Motion 
for primary jurisdiction referral to the Commission . In the 
Referral Order, HSN' s motion to withdraw Count XII was also 
granted . On November 22, 1988, Judge Rives denied HSN's Motion 
for Rehearing of the primary jurisdiction referral . 

In the Referral Order, Judge Rives referred several 
questions relating to three specific paragraphs of HSN's Second 
Amended Complaint. On October 21 , 1988, the parties met to 
frame issues with respect to these questions. HSN objected to 
the Commission's consideration of any issues, arguing that the 
Commission lacked the jurisdiction t o consider the Court's 
referral (the Jurisdiction Argument). Without wa1v1ng its 
objections, HSN proposed on this date seven issues of law and 
three issues of fact . GTEFL chose not to modify the list of 
eleven proposed issues that it had submitted previously. 

Each of the questions referred by Judge Rives seeks a 
determination of the responsibilities of GTE Communications 
Corporation, GTE Corporation and GTEFL for providing service 
pursuant to Section 364.03, Florida Statutes, and related 
Commission Rules. Since GTEFL is the only entity p : oviding 
telecommunications services pursuant to Chapter 364, Florida 
Statutes, issues proposed by HSN as to the Commission's 
jurisdiction over GTEFL' s affi Hates were deleted by the 
Prehearing Officer in Order No. 20083. The Prehearing Office r 
further limited the issues to those specifically address i ng 
GTEFL's actions. 

Moreover, the Prehearing Officer deleted the issue 
proposed by HSN with respect to whether the Commission has 
jurisdiction over the OMNI PABX equipment that HSN purchased, 
on the ground that the Federal Communications Commission (FCC) 
has preempted Commission jurisdiction over Cus tomer Premises 
Equipment (CPE). s..e.D Final Decision, 77 FCC 2d 384 (1980), 
~. , 84 FCC 2d SO ( 1980) , further recon., 88 FCC 2d 512 
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(1981), aff'd sub nom. Computer & Communications Industry .Ass'n 
v. FCC, 693 F . 2d 198 (D.C . Cir. 1982), cert. denied, 461 U.S. 
938 (1983). The FCC defines CPE to include all equipment 
provided by telephone companies and located on customer I 
premises. 88 FCC 2d 512 n. 1. The final issues list was 
provided to the parties as an attachment to Order No. :.0343, 
issued November 21, 1988 (Attachment 2) . 

On November 18, 1988, HSN filed a Motion to Dismiss the 
Petition regarding the referral. In urging the Commission to 
dismiss this proceeding, HSN raised the Jurisdiction Argument 
alleging that the Administrative Procedures Act confers no 
authority upon regulatory agencies to make findings on a court 
referral. GTEFL moved to strike HSN's motion on December 5, 
1988. At our Agenda Conference on March 7, 1989, we d.enied 
HSH's motion, ~ Order No. 20980, issued April 4, 1989 
(Attachment 3). 

INTRODUCTION 

Hearings were held in this case on March 23 and 24, 
1989. We must express our dismay and frustration at the 
hearing tactics that were employed by the parties in this 
case . This is particularly true for HSN which declined the 
opportunity to present direct evidence on the issues in this 
proceeding. HSN also failed to present testimony or exhibits 
addressing the issues it propounded. The parties • attorneys 
argued over jurisdiction and evidence to a degree unparalleled 
in the Commission's recent experience . We heard six witnesses I 
give testimony and ~:-resent exhibits during approximately 19 
hours of hearing time . The five-volume hearing transcript 
covers more than 800 pages. 

Notwithstanding our denial of its Motion to Dismiss, HSN 
continued to object at hearing and thereafter in its brief to 
our considering any issues except for the three sets of 
questions contained in the Referral Order, arguing that Florida 
law requires that our findings be directed only to technical 
matters involving our regulatory expertise. 

GTEFL's theory of the case was that it has complied with 
all pertinent Commission rules and regulations regarding the 
design, construction and operation of the public switched 
network. As indicated in its Amended Prehearing Statement 
filed on February 16, 1989, GTEFL presented at hearing the 
direct testimony of its witnesses Bryan, Hicks, Stewart and 
Pilcher, who were all current or former GTEFL employees. They 
testified that GTEFL's public switched network delivered to HSN 
at virtually all times more traffic than HSN was capable of 
answering. 

In addition, the GTEFL witnesses said that when traffic 
volumes increased to a point where alternative network 
arrangements might be more efficient, GTEFL submitted to HSN I 
various network alternatives which would satisfy this 
customer's potential needs. However, they stated that this 
advice was ignored by HSN. Any problems associated with 
incoming call volumes, in their view, were directly 
attributable to HSN's own internal operator staffing decisions 
which created an inability to answer the traffic delivered by 
GTEFL. 
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HSN raised objections as to either the relevance of the 
GTEFL witnesses• testimony or their competence to testify and 
conducted very limited cross-examination of them. HSN's theory 
of the case was that the statutory and adm~nistrative standards 
governing the operations of GTEFL or its affiliates have no 
bearing on its lawsuit because it has alleged no violatiun of 
such standards. Therefore, the issues relating to the adequacy 
of GTEFL's local network with which the Commission is concerned 
are said by HSN to be irrelevant to the Court litigation. HSN 
stated that it is not challenging in Court the adequacy of 
GTEFL's local switching network or whether that network 
performed properly. Rather, HSN conten~s that the Court 
litigation concerns statements and contractual obligations of 
GTEFL and its affiliates. HSN charged that the statutory and 
administrative standards cannot shield these companies from 
liability for the misconduct alleged by HSN before the Court. 

In its Prehearing Statement, HSN furnished notice of its 
intent to present eleven witnesses. HSN prefiled no direct 
testimony. Prefiled testimony was submitted for six HSN 
officers, employees or consultants who were intended to be 
presented as rebuttal witnesses. The other five, each a 
current or former employee of GTEFL, were intended to be 
presented as adverse witnesses, and no prefi led testimony was 
submitted for them. In putting on its case, HSN presented only 
its adverse witness Rucker and restricted its examination of 
him to his knowledge of three documents that were introduced 
into evidence. At this point in the proceedi ng, HSN rested i~s 
case. Because of repeated requests by the Commissioners, HSN 
then made its rebut~al witness Craig available to answer 
questions. HSN did not introduce into evidence any of the 
prefilea testimony that it had submitted . 

At the close of the hearings, HSN was allowed to renew 
its motion to strike certain portions of the ·pre-filed 
testimony of GTEFL witnesses, showing the particular passages 
objected to and explaining why they should be striken. HSN 
complied with these directions, and GTEFL responded. By Order 
No. 21006, issued April 10, 1989 (Attachment 4), Chairman 
Wilson denied HSN's renewed motion and admitted the contested 
testimony for the limited pur pose of supplementing or 
explaining non-contested testimony. This action was made 
subject to the condition that the ultimate record compiled in 
this proceeding must furnish independent evidence sufficient to 
support the contested testimony . 

GTEFL and HSN submitted briefs discussing the evidence 
in the record and recommending findings for the Commission to 
adopt. Additionally, GTEFL submitted a proposed order 
incorporating it-. recommended findings for the Commission to 
consider issuing. 

JURISPICTION 

Sections 364.03 and 364.14, Florida Statutes (1987), and 
Rules 25-4.069 through 25-4.077 , Florida Administrative Code, 
comprise the legal standards governing the service provided by 
telephone companies under our jurisdiction. The statutes 
impose a duty to provide adequate service not only on an 
aggregate network-wide basis but also with respect to each 
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customer. The duties imposed with respect to any given 
customer must be determined from the circumstances of each 
customer in light of the mandate of these statutes. We find 
that these statutes and Chapter 25-4, Florida Administrative I 
Code, impose duties upon telephone companies to provide 
adequate service both on a network-wide basis to the general 
body of ratepayers and on an individual basis to a specific 
customer. 

The regulatory standards contained in Chapter 25-4 are 
principally expressed in terms of the service required to be 
furnished to the general body of ratepayers and were 
promulgated with the intention that they would be applied in 
determining the adequacy of a telephone company's efforts to 
serve all of its customers. Nonetheless, we cannot agree with 
HSN that we are proscribed from making a finding about the 
adequacy of service to a particular ratepayer . We believe that 
a mechanistic application of these standards at the network 
level without giving due consideration to the service provided 
to individual customers, as urged by HSN, could result in a 
company's service being deemed adequate at a time when wholly 
inadequate service was being furnished some customers. We 
interpret our statutory mandate as being to prevent such an 
anomaly. 

In a case where the adequacy of service to a specific 
customer is challenged, the factual circumstances of its 
service requirements are relevant considerations in determining 

1 service adequacy on an individual customer basis. In such an 
instance, many of the legal standards (il.....Q...., the call 
completion standards of Rule 25-4.071) , cannot be applied on a 
customer-specific basis, and we must rely upon our technical 
exp1utise in order to make findings with respect to whether 
service was adequate. 

We conclude that the statutory and regulatory 
requirements which pertain to a telephone company's network 
design, construction and operation are intended to serve the 
best interests of the general body of ratepayers. This policy 
is a relevant consideration in answering the questions referred 
by the Court which relate to whether CTEFL complied with these 
legal standards. 

We lack the authority to award damages for fraudulent 
behavior or for breach of contract by a telephone company in 
furnishing service. Notwithstanding this limitation, we 
possess sufficient authority to de termine whethe r CTEFL 
provided HSN with adequate service, as require d by statute, 
rule, tariff or contract. In the event that inadequate service 
has been provided, CTEFL may lawfully be required to t ake any 
reasonable steps that we deem necessary in order to make 
adequate service available to HSN. ~Section 364.14, Florida 
Statutes . 

Both CTEFL and HSN agre e that the OMNI equipment is not 
regulated under state law because the FCC has assumed exclusive 
jurisdiction over CPE, thereby removing it from state 
regulation. We find that any regulatory requireme nt concerning 
this equipment imposed by state law is accordin9ly rendered 
inapplicable and that we lack the power to enforce such a 
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requirement. However, we disagree with two additional 
arguments raised by the parties. First, HSN claims that we may 
not inquire into unregulated activities in exercising our 
authority over regulated operations. We believe that our 
statutory authority confers upon us the inherent power to 
inquire into both regulated and unregulated activities which 
interrelate. The removal of our authority to regulate certain 
activities through federal preemption does not foreclose our 
power to inquire into such interrelated operations to determine 
whether our regulatory requirements are satisfied or affected 
by actions involving both regulated and unregulated 
operations. The limitation supported by HSN would profoundly 
impede the performance of our statutory duties, and we reject 
it. Next, GTEFL charges that, not only are we empowered to 
consider CPE, we may make findings on whether a duty regarding 
its provision was breached . For the reasons stated above, we 
believe that a statutory duty regarding CPE can have no legal 
force and effect. 

THE FIRST FINDINGS 

The first set of questions referred by the Court were: 

Were GTE' s telecommunications system and OMNI 
equipment capable of processing HSN's: (1) 
Then-present volume; (2) its anticipated volume; 
and (3) Was the equipment then operating 
effectively? All as contemplated by F.S. 364.03 
and/or applicable rules and regulations of the 
Florida Public Service Commission, if any . 

These questions relatu to Paragraph 34 of HSN's Second Amended 
Complaint, which states: 

In late 1986, HSN anticipated a substantial 
increase in call volume as the result of market 
expansion through the acquisition of UHF television 
stations and the further addition of cable 
affiliates. During this period GTE Florida and GTE 
Communications repeatedly told HSN that GTE's 
telecommunications systems and the OMNl equipment 
were capable of processing HSN' s anticipated 
increased volume of calls and were in fact 
operating effectively in all respects. This 
representation was false. 

Upon consideration of the record compiled in this 
proceeding, we find as follows: 

Yes, GTEFL's telecommunications system was capable 
of processing HSN's: (1) Then-present volume; (2) 
its anticipated volume; and (3) the equipment 
comprising the company's system was operating 
effectively; as contemplated by Florida Statute 
364 . 03 and applicable Commission rules. Regarding 
the OMNI equipment, because this agency's authority 
to regulate this Customer Premises Equipment has 
been denied by the Federal Communications 
Commission under the federal preemption doctrine, 
there are no applicable regulatory standards or 
duties imposed by Florida Statute 364.03 or the 
rules in Chapter 25-4. 
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We make the above finding in accordance with the 
following interpretation of the Court's term •oTEFL's 
telecommunications system• (hereinafter, •the System•). In the 
case of calls originated outside GTEFL's service territory, the 
originating point of the System is where GTEFL's network takes 
delivery of such a call from the Point of Presence (POP) of an 
interexchange carrier (IXC), and the terminating point i c where 
GTEFL ' s network delive rs that call at the interface with the 
customer's premises . Accordingly, the System is not 
responsible for such calls upstream of an IXC's POP or 
downstream of the interface. We adopt the position of the 
Prehearing Officer that Florida • s statutes and our r ules are 
inapplicable to such equipment. 

The HSN calls from outside GTEFL's service territory 
were originated by the IXC subsidiaries of AT&T Communications, 
Inc. (referred to here jointly a s •AT&T•). AT&T was not a 
party to this proceeding. As explained above, AT&T's 800 
Service network is not a par t of the System; therefore, any 
determination regarding AT&T ' S handling of HSN's traffic is 
beyond the scope of the first set of questions referred by the 
court. 

As explained above, we interpret the statutes and rules 
setting out standards for service quality as imposing duties on 
telephone companies to provide adequate service to a specific 
customer on an individual basis as well as to the general body 
of ratepayers on a network- wide basis. In arriving at the 
above finding, we have separated the first set of questions 
referred by the Court into eight subparts in order to 
facilitate our examination of the adequacy of service furnished 
HSN by GTEFL. We sought to determine whether GTEFL has carried 
out ear::h duty applicable to the first set of questions on an 
individual basis, and the following discussion is arranged in 
that format. 

Network Design. This subpart considers the design of 
the System. GTEFL witness Bryan correctly testified that the 
pertinent Commission rules concerning network performance are 
Rules 25-4.069 through 25-4.077 (Attachment 5 ), r elating to 
dial tone delay, trunking capabilities, ring back and intercept 
for non-working numbers, along with gene rally r equiring the 
adoption and pursuit of a maintenance program to produce 
adequate service. When asked whether GTEFL met the standards 
set forth in these rules, she said that the company met 
•virtual ly all transmission requirements , answer1ng time 
requireme nts, intercept requirements and interruption of 
service standards. • Her cross examination by HSN failed to 
produce any evidence a the failure by GTEFL to satisfy these 
requirements. We conclude that GTEFL met Commission 
requirements in constructing and operating the System . 

As we discuss in more detai 1 under the next subpart, 
Exhibit 10-C shows a high number of overflows which would cause 
network con«;~estion and probably deny some incoming calls to 
other customers served by GTEFL's Clearwater 44H central 
office. GTEFL witness Bryan t es tified that this type of mass 
callin9 con«;~estion is well known and that call gapping 
techno l ogy is appropriate to alleviate congestion by 
controllin9 access . She defined call gapping as a network 
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management control Khereby the amount of traffic directed to an 
individual customer is limited or reduced because that customer 
has already exhausted its call completion abilities. 

We take note of Southern Bell Te l ephone and Telegraph 
Company's tariff with which GTEFL concurs and under which 800 
Service is offered for intraLATA calls, ~. those originating 
within GTEFL's service territory. We also take note of AT&T ' S 
tariff under which intrastate 800 Service is offered for 
interLATA calls and which governs the service provided to HSN. 
Both tariffs have provisions requiring the customer to contract 
for adequate facilities in order to limit busy and unanswered 
calls . These provisions protect other network users from 
experiencing degradation of s e rvice by empowering the telephone 
company to terminate 800 Serv ice if the customer refuses to 
order additional lines or to make use of the service in 
accordance with the tariff . 

To address the blockage, GTEFL witness Bryan testified 
that GTEFL provided call studies to HSN which indicated the 
number of call attempts, line usage and line busies. We 
conclude that these studies were provided in an attempt by 
GTEFL to deal with the congestion without being forced to 
invoke the tariffs • service termination powers. HSN witness 
Craig testified that HSN preferred for calls to ring without 
being mechanically answered and placed on hold when its 
operators were unavailable to take callers• orders . He said 
that this practice was a means of both avoiding increased 
telephone charges and of encouraging callers to stay on the 
line. 

Based on the record, we therefore conclude that GTEFL 
was in compliance with our network design requirements. In 
addition, we find that GTEFL attempted to address the network 
congestion created by HSN's decision not to mechanically answer 
and place calls on hold in order to avoid imposing on HSN the 
service termination powers of the tariffs. 

Network Capability. This subpart examines the network 
capability of the System, inquiring into whether it was capable 
of transporting all of HSN's traffic volume from AT&T'S POP to 
HSN's interface during the following three periods: (a) June 
1, 1985 - August 31, 1986; (b) September 1, 1986 - December 31, 
1986; and (c) January 1, 1987 - June 15, 1988. It further 
explores whether the System was operating efficiently in the 
event of our finding that it was not capable of transpc rting 
this traffic during any of · these periods. The word 
• efficiently• should be interpreted as including, but not being 
limited to, compliance with regulatory statutes and rules. 

With regard to the period from June 1, 1985, until 
August 31, 1986, GTEFL witness Bryan said there was no ne twork 
blockage but there were excessive busy signals through June of 
1986 and that the busy signals indicated that all access lines 
were being utilized. During July and August, she stated that 
the peaked traffic caused periodic net work congestion which 
prompted two weeks of call gapping and then a trunk group 
split . Her cross examination by HSN de veloped no evidence that 
GTEFL's network was not capable of transporting all of HSN's 
traffic during this period. We find that such traffic control 
methods are standard procedures employed to address excessively 
high call volumes. The trunk group traffic studies, Exhibit 
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10-B, indicate that the network was capable of carrying the 
usual busy hour traffic. Therefore, based on the record, we 
conclude that GTEFL • s network was capable of transporting all 
of HSN's traffic volume from AT&T's POP to HSN'a demarcation 
during this period . · 

Concerning the period from September 1, 1986, to 
December 31, 1986, GTEFL witness Bryan stated that there was a 
temporary blockage problem caused by the rapid growth in HSN's 
traffic. The evidence in the record shows that GTEFL received 
notice of the projected growt'h in HSN's traffic on August 5, 
1986, when HSN ordered 140 lines for additional 800 Service 
that were to be installed in less than two months. It is our 
understanding that the normal industry lead time for such 
changes is siz months where additional network facilities are 
required. In our opinion, normal lead time was not available 
for GTEFL to plan to serve HSN. Further, the quantity of 
growth that GTEFL was told to ezpect was vaguely worded by HSN 
as being the ~tip of the iceberg~ , Exhibit 11-B, for this order 
of 140 lines. The traffic studies, Exhibit 10-B, indicated 
that the network was working efficiently to cope with such 
rapid growth. Cross examination of GTEFL' s witnesses by HSN 
developed no evidence that the System was not operating 
efficiently during this period. Therefore, based on the 
record, we conclude that the System was operating efficiently 
even though it was not capable of transporting all of HSN's 
traffic volume from AT&T's POP to HSN's demarcation from during 
this period because the unanticipated growth in HSN' s traffi<: 
ezceeded GTEFL's reasonable expectation . 

From January 1, 1987, until June 15, 1988, GTEFL witness 
Bryan testified that HSN's service was provided from AT&T'S POP 
in Clearwater. She also stated that there were busy signals 
indicating all available access lines were utilized. 
Additionally, HSN witness Craig said that there were 
instructional meetings held between HSN and GTEFL during this 
time period. HSN's cross examination of GTEFL's witnesses 
developed no evidence that the System was operating 
inefficiently during this period. Therefore, base d on the 
record, we conclude that GTEFL's network was capable of 
transporting all of HSN' s traffic volume from AT&T' s POP to 
HSN's demarcation during this period. 

Calls Delivered to GTEFL. This subpart cons iders how 
many of HSN's customers' calls were delivered by AT&T to GTEFL 
from September 1986 through December 1986. Neithe~ party 
presented evidence as to the actual or estimated numbar of 
HSN' s calls which were delivered by AT&T to GTEFL during this 
period . Thus, insufficient data is available for our use in 
reliably estimating the vol·ume of HSN ' s traff i c because 
incoming AT&T traffic was combined with GTEFL' s own traffic . 
It was not technically possible to differentiate be tween calls 
to HSN and other Clearwater customers until the separate trunk 
group was implemented. Therefore , we find it impossible to 
determine from this record how many of HSN' s custome rs' calls 
were delivered by AT&T to GTEFL during this period. 

Calls Delivered by GTEFL . This subpart s eeks to 
determine the number of calls delivered by AT&T to GTEFL that 
were delivered in turn to HSN. Although no evidence was 
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presented on how many calls AT&T delivered to GTEFL, GTEFL 
witness Bryan testified that GTEFL made usage studies to sample 
the calls it delivere d to HSN. GTEFL provided the quantity of 
call volumes, line usage and number of line busies. From these 
usage studies, we note a large numbe r of station busies. 
Further, .,e note the various possible causes for some of the 
line busies, ~. possible trouble in the switching machine or 
in the local distribution facilities. Yet , the re is no 
evidence to suggest that such problems were in fact the cause. 
The record suggests other causal possibilities that problems 
existed at the customer's premises such as calls being 
abandoned by HSN' s customers after an extended period of time 
ringing without being answered. HSN witness Craig acknowledged 
on cross examination that thousands of calls were abandoned. 
He said further that abandoned calls are those calls which 
entered HSN' s OMNI equipment and were not answered by HSN' s 
operators. We conside r calls delivered when they reach an end 
office, such as GTEFL's Clea.rwater office, and ring with no 
answer. 

We conclude that, although the record is insufficient to 
determine how many of the calls delivered by AT&T to GTEFL were 
delivered to HSN , it is clear from the evidence that GTEFL 
delivered more calls than HSN answered. 

Alternative Routing. Thi s subpart inquires as to 
whether there were any alternate means of routing calls between 
AT&T'S POP and HSN's facility other than those chosen by 
GTEFL. Both parties agree that alternate means of routing were 
available; however, they disagree as to when they became 
available . GTEFL witness Bryan indicated that HSN failed to 
respond to a proposal for a nodal network with five or six 
swi tcl':ing points throughout the U.S. Further, she testified 
l hat Megacom was not a viable service alternative for HSN until 
late 1986 although it had been discussed with liSN earlier. 
Moreover, she said that HSN was slow in accepting an 
alternative network arrangement. GTEFL witness Stewart 
testified that he discussed the possibility of either a 
nationwide nodal network with dedicated facilities or the use 
of multiple carriers or a private network. Based on the 
record, we conclude that there were alternate means of routing 
calls between AT&T'S POP and HSN's facility other than the 
means chosen by GTEFL. Both a nodal netwo rk with s witching 
points located in other states and AT&T'S Megacom Service were 
alternatives that GTEFL discussed with HSN. 

Availability, This subpart concerns when these 
alternate means became available and whether any of theon would 
have allowed for the de livery of more calls to HSN. AT&T'S FCC 
Tariff No. 10 shows that Megacom Service was not available in 
the Clearwater Exchange until December 2, 1986. No evidence in 
the record indicates that any improvement in call delivery 
would have resulted from use of AT&T's Megacom Serv jce. In 
addition, we note that network access to Megacom r equires the 
installation by GTEFL of dedicated high capacity trunks from 
HSN directly to AT&T'S POP . The provision of such facilities 
requires close coordination between GTEFL and HSN. Such 
factors as the customer's location, expected duration of 
service, type (voice or data), number of calls, availabi lity of 
facilities and equipment and the amount of required investment 
would have to be considered by GTEFL in its planning. ~ Rule 
25-4.066(5)(Attachment 5). GTEFL witness Hicks testified that 
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HSN relocated its operations three times during the mushrooming 
expansion of its traffic. Without more precise information, 
including traffic forecasts from HSN, it does not appear that 
GTEFL could plan properly for alternate service . 

HSN Traffic. This subpart concerns whether GTEFL 
delivered to HSN all the traffic that HSN could answer during 
the period GTEFL provided regulated network service. GTEFL 
witness Bryan testified that GTEFL delivered to HSN virtually 
at all times more traffic than HSN was capable of answering. 
She stated that GTEFL provided HSN with line usage studies 
which showed call attempts reaching a busy signal. These 
studies in October of 1985 and thereafter showed that GTEFL was 
delivering traffic in excess of HSN's internal call handling 
capability, according to GTEFL witness Bryan . HSN witness 
Craig confirmed that thousands of calls were abandoned. 
Further , he confirmed that GTEFL provided traffic studies , 
Exhibit 21-L, which reflected the number of busy signals 
received by HSN's customers during certain periods of time. 
The evidence also reflects that, for certain study periods , the 
number of calls delivered by GTEFL but not answered by HSN were 
excessive, L,SL., on November 5, 1986, delivered call attempts 
exceeded 79,000 but only 29,000 were answered. No evidence was 
developed through HSN's cross examination of GTEFL witnesses to 
indicate that GTEFL f a iled to deliver traffic in excess of 
HSN's ability to answer. Therefore, based on the record, we 
conclude that GTEFL delivered traffic to HSN in quantities 
which exceeded HSN's ability to answer. 

Seryice Adeg1uu;x. This subpart considers whether, in 
view of the foregoing, GTEFL provided adequate telephone 
servi=e to HSN during the period from June 1, 1985, until June 
15, 1987. •Adequate• should be interpreted as including, but 
not being limited to, compliance with r egulatory statutes and 
rules. Our individual findings above must be considered in 
reaching a conclusion on this issue. The evidence compiled in 
the record supports the above individual findings; therefore, 
no deficiencies in GTEFL' s regulated network facilities have 
been identified . Accordingly, we find that GTEFL provided 
adequate telephone service to HSN during this period. 

SECOND QUESTION 

The second question referred by the Court was: 

Did the equipment and service employed by the 
Defendants in the within cause comply ~ith 
standards under F.S. 364.03 and/or applicable 
P.S .C. rules, if any? 

The second question relates to Paragraph 35 of HSN ' s Second 
Amended Complaint, which states: 

In late 1986, HSN became concerned about whe ther it 
was receiving all of the customer calls that were 
being placed to HSN, and rai sed this question with 
GTE Florida and GTE Conununications. GTE Florida and 
GTE Communications told HSN that all customer calls 
were being passed to HSN and that any problema that 
existed were sole ly the result of HSN's operator 
staffing decisions, and not due to GTE'S equipment or 
services. These statements were false. 

I 

I 

I 
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Upon consideration of the 
proceeding, we find as follows: 

r e cord compiled in this 

Yes, the service furnished by GTEFL and the 
company ' s equipment used to provide it complied 
with the standards under Florida Statute 364.~3 and 
applicable Commission rules. Regarding the OMNI 
equipment, because this agency's authority to 
regulate this Customer Premises Equipment has been 
denied by the Federal Communications Commission 
under the federal preemption doctrine, there are no 
applicable regulatory standards or duties imposed 
by Florida Statute 364.03 or Rule Chapter 25-4. 

While the first set of questions referred by the Court 
dealt with the adequacy of service provided specifically to 
HSN, He interpret this second question as seeking a 
determination of whether GTEFL's service on a network-wide 
basis complied with the adequacy standards in meeting its 
customers' needs. While HSN's calling volume accounted for a 
significant percentage of GTEFL's total traffic, we have 
answered this second question from the perspective of whether 
the System met the applicable adequacy standards in handling 
the traffic of the entire general body of ratepayers. In 
arriving at the above finding, we have separated this second 
question into five subparts in order to facilitate our 
examination of the adequacy of service provided by GTEFL. We 
sought to determine whether GTEFL has complied with each of the 
five rules (Attachment 5) that are applicable to this question 
on an individual basis, and the following discussion is 
arranged in that format . 

Rule 25-4.071. This rule contains our standards governing 
the adequacy of service. GTEFL witness Bryan testified that 
GTEFL performed all the necessary busy season busy hour studies 
and included a reasonable forecast of growth as r e quired by 
this rule. In addition, she testified that GTEFL has a trunk 
serv1c1ng group which analyzed network traffic levels on a 
monthly basis to address any deterioration of service . On 
cross e~amination, no evidence was developed to indicate that 
the requirements of this rule were not met. We take note of 
Southern Bell's Switched Access Tariff, with which GTEFL 
concu rs, requiring that GTEFL perform routine measurement 
functions to assure that an adequate number of transmission 
paths are in service. However, GTEFL witness Bryan said that 
assessing the demand charges for IXCs authorized by this tariff 
would not have solved the problem of the peaked natu t e of the 
incoming traffic to HSN. Measurements require d by the tariff 
are based on the engineering assumption that traffic will occur 
randomly, and she said that HSN's traffic did no t fit that 
engineering assumption. Based on the evidence in the record, 
we conclude that GTEFL performed the required usage s tudies to 
provide the grade of service required by Rule 25- 4.071. 

&ule 25-4.070. Interruption of telephone service 
standards are found in this rule . GTEFL witness Bryan 
testified that GTEFL compli e d with all Commission rules, and on 
cross exc..mination, no evidence to the contrary was developed. 
Therefore, based on the e vidence in the record, we conclude 
that GTEFL met the requirements of Rule 25-4.070. 
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Rule 25-4.069. GTEFL is required to satisfy the standards 
contained in this rule governing the maintenance of telephone 
plant and equipment. GTEFL witness Bryan said that GTEFL has 

1 employees who analyze the network monthly and rectify any 
deterioration of service that is found . She stated that they 
detected the high traffic peaks which resulted in the extreme 
line busy conditions for HSN and implemented call gapping. 
Additionally, she said that GTEFL attempted to educate HSN as 
to the volume and peaked nature of its traffic. According to 
her testimony, the rapid increase in calls to HSN resulted in 
busy signals which caused GTEFL to split traffic into two 
groups to protect incoming service to the other Clearwater 
subscribers. She indicated that blocking increased as HSN's 
traffic grew but that GTEFL added additional trunks within six 
weeks. An early conversion to "Toll Exit" was achieved to 
assure the customer better service, according to this witness. 
She defined "Toll Exit" as the reconfiguration of the network 
through a process that involved "rehoming" AT&T' s traffic in 
order to comply with the court's requirement that AT&T divest 
the Bell Operating Companies. Although "Toll Exit" had 
originally been scheduled for December 13, 1986, GTEFL advanced 
this change to October 14, 1986, indicating to GTEFL witness 
Bryan that GTEFL was concerned with providing HSN with adequate 
service. HSN's cross examination of GTEFL witness Bryan 
developed no evidence that GTEFL failed to comply with this 
rule. In Exhibits 10-C and 10-D, HSN adverse witness Rucker 
confirmed the need to address problems in tho network and the 
efforts of GTEFL personnel to implement corrective action. 
Based on the record, we conclude that GTEFL met the I 
requirements of Rule 25-4.069 by pursuing a maintenance program 
which achieved an e fficient operation furnishing adequate 
service. 

Rule 25-4.072. This rule establishes the required 
transmission levels. The only evidence submitted· concerning 
transmission levels was the direct testimony of GTEFL witness 
Bryan that GTEFL complied with all rules . HSN developed no 
evidence on cross examination to indicate that GTEFL fai led to 
meet this rule. Accordingly, we conclude that, based on the 
record, GTEFL met the requirements of Rule 25- 4 . 072. 

Rule 25-4.073. Required answering times are established 
by this rule. Exhibit 10-B describes the negotiations with 
AT&T on August 18, 1986, which led to GTEFL's splitting of 
trunk groups to Clearwater in conjunc tion with "Toll Exit . • We 
note that GTEFL' s rapid response to HSN' s growth in October 
with alternative routing and early "Toll Exit" appears to have 
made unnecessary its decision to split the trunk group ~erving 
HSN. However, the possibility that its newly-installed 
facilities would become stranded investment may have influenced 
GTEFL's decision. HSN's erratic forecasts of its l i ne needs, 
indicated in Exhibit 21-B, also may have affected GTEFL's 
planning. The testimony of GTEFL witness Hicks and HSN witness 

1 Craig showed uncertainty regarding HSN' s forecasts, which was 
also demonstrated by Exhibit 21- B. GTEFL witness Bryan's 
testimony furnished evidence that GTEFL had the resources 
necessary to meet the unprec~dented service demands. HSN's 
cross examination of GTEFL' s witnesses failed to produce any 
evidence that GTEFL did not comply with this rule. 
Accordingly, we find that GTEFL was realistic in its forecast. 
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Therefore, based on the record , we conc lude that GTEFL 
provided the necessary p l ant and equipme nt based o n realistic 
forecasts of growth to meet the requirements of Rule 25-4 . 073. 

THE THIRP FINPINGS 

The third set of questions referre d by the Court wer~ : 

(1) Was the r e a breach of duty under F . S. 364 .03 of 
"selling deficient equipment"? (2) Was there a breach of 
duty under F.S. 364.03 in the service of any equipment so 
sold? (3) Was there a breach of eithe r (l) or (2) above 
under any rule, r egulation or applicable requ irement of 
the P.S . C. with respect to said e quipment? 

These questions r e l ate to Paragraph 62 of HSN's Second Amended 
Complaint, whic h states : 

By making fraudulent statemen ts , selling deficient 
equipment and then f ai l i ng to service the equipment, 
willfully concealing the equipment's flaws, failing 
to advise HSN of the problems that the l oca l and long 
distance networks ha d in handling the volume of HSN 
calls, and the other misconduct described above, 
defendants acted in bad faith and breached and 
violated their duties to HSN. 

Upon consideration o f the r ecord compile d in this· 
proceeding, we find as follows: 

In view of th\! assumption of exclusive regu l atory 
jurisdictio n over the provision of Customer Premises 
Equipment by the Federal Communications Commission 
under the federal preemption doctrine, no d uty may be 
imposed under state law to govern the sa l e or 
servicing o f suc h Customer Premises Equipment. 

fBOCEPURAL MATTERS 

During the hearing , GTEFL wi tness Bryan was asked t o 
s ubmit a late- filed e xhibit detailing the c hro nology and 
quantity of each of HSW s line requests and GTEFL' s trunking 
r esponse to such requests. GTEFL r esponded by filing 
Late-Fi led Exhibit 10-F (LF 10-F), on March 29, 1989. HSN 
filed a motion to strike LF 10-F on Ma r c h 31, 1989 , a rgui ng 
that LF 10- F is nonresponsive to the Commission's request in 
that it neither shows HSN · s line requests corresponding wi.th 
GTEFL's trunking r esponses nor provides t he me thodology use d to 
determine the responses . Further, HSN argues that the 
i nformatio n is fundamentally unre l iable. In response , GTEFL 
argues that LF 10- F is preciGely responsive to the Co~nission' s 
r equest and contains all of the requested information. GTEFL 
further argues that nei the r the lack of supporting 
documentatio n nor contradictory e vidence suppl ied justifies 
striking LF 10- F. As a matte r of Commi ss i o n practice, all 
late-filed exhibits are accepted subject to objection. In view 
of HSN's objection to LF 10-F, we find that admitting the 
cont ested exhibi t into t he record without granting HSN an 
opportunity to test its objections would be a denial of due 
process. The r e f o r e, we grant HSN's motion to strike LF 10-F. 

471 



472 

ORDER NO. 21280 
DOCKET NO. 880815-TL 
PAGE 15 

Finally, GTEFL's proposed order does not resolve the 
issues in the manner adopted herein; therefore, we will reject 
it. 

It is therefore 

ORDERED by the Florida Public Service Commission that each 
finding made in the body of this Order in response to the 
questions referred by the Circuit Court for the Sixth Judicial 
Circuit, Pinellas County, F'lorida, in Circuit Civil No. 
87-14199-7, is hereby expressly adopted. It is further 

ORDERED that Home Shopping Network, Inc.'s Motion to 
Strike GTE Florida Incorporated • s Late- Filed Exhibit 10- F is 
hereby granted and the exhibit is hereby stricken from the 
record. It is further 

ORDERED that GTE Florida Incorporated • s proposed order is 
hereby rejected. 

By ORDER of the Florida Public Se rvice Commission, 
this 25th day of HAY 1989 

Reporting 

( S E A L ) 

TH/DLC 

NOTICE OF fURTHER PROCEEDI NGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by 
Section 120.59(4), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders 
that is available under Sections 120.57 or 120.68, Florida 
Statutes, as well as the procedures and time limits that 
apply. This notice should not be construed to mean all 
requests for an administrative hearing or judicial review will 
be granted or result in the relief sought. 

Any party adversely affecte d by the Commission ' s final 
action in this matter may request: 1) reconsideration of the 
decision by filing a motion for reconsideration with the 
Director, Division of Records and Reporting within fifte en (15) 
days of the issuance of this order in the form prescribed by 
Rule 25-22.060, Florida Administrative Code; or 2) judi cial 
review by the Florida Supreme Court in the case of an electric, 
gas or telephone utility or the First District Court of Appeal 
in the case of a water or sewer utility by filing a notice of 
appeal with the Director, Division of Records and Reporting and 
filing a copy of the notice of appea l and the filing fee with 
the appropriate court. This filing must be completed within 
thirty (30) days after the issuance of this order, pursuant to 
Rule 9 .110, Florida Rules of Appellate Procedure. The notice 
of appeal must be in the form specified in Rul e 9.900(a), 
Florida Rules of Appellate Procedure. 

I 

I 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re : Petition of GTE FLORIDA 
INCORPORATED Requesting Findings 
Regarding the Primary Jurisdiction 
Referral From the Circuit Court for 
the Sixth Judicial Circuit, Pinellas 
County, Florida, in Circuit Civil No. 
87-14199-7 

DOCKET NO. 880815-TL 

ORDER NO, 20083 

ISSUED: 9 - 28-88 

ORDER GRANTING STA'l OF PETITION 

On June 2, 1988, the Honorable Howard P. Rives, Circuit 
Judge in Pinellas County, Florida ordered that Count XII of the 
First Amended Complaint of Home Shopping Network, Inc. (HSN) in 
the case of Home Shopping Network, Inc. v. GTE Corporation, 
General Telephone Company of Florida and GTE Communications 
Corporation, Civil Case No . 87-14199-7, be referred to this 
Commission for findings. Count XII alleged that the defendants 
had failed to meet their obligations to provide reasonable and 
sufficient telephone facilities and equipment as required by 
Sec tion 364 . 03, Flo£ida Statutes. Such referrals are expressly 
sanctioned by Flo rida case law, which provides for courts to 
refer technical matters to t his Comrnission for findings. See 
Southern Bell Tele . and Te l e . Co . v. Mobile Ame rica Corp., 291 
So . 2 d . 19 9 , 2 0 1 ( Fl a . 19 74 ) . 

GTE Florida Incorporated (GTE, formerly Ge ne ral Te lephone 
Company of Florida) filed a pe tition with the Commission on 
June 17 . 1988, reques ting that the Commission initiate 
proceedings concerning the refe rral . HSN filed a Petition to 
Intervene and Motion for Stay on July 11, 1988. On July 6, 
1988, HSN moved to dismiss Count XII in the Court. GTE had no 
objection to dismissal of Count XII. GTE filed a Cross Motion 
in the Court on August 1, 1988, to refer the majority of the 
factual allegations relating to quality of service to the 
Commission. 

Commission Staff met with the parties on September 13, 
1988 to attempt to frame issues for the Commiss ion to consider 
on the referra l of Count XII of the First Amended Complaint. 
Due to the uncertainty as to what was before the Commission, 
our Staff scheduled a hearing before the unde rsigned, as 
Prehea ring Officer, to hear the Motion for Stay and rul e on the 
disputed issues; that hearing was held on September 21, 1988. 
On September 20, 1988, Judge Rives granted the motion to 
withdraw Count XII. GTE's cross motion is still under 
consideration by the Court. 

Having reviewed the transcri pt of the Court's September 
20th proceeding and considered the a rgume nts of HSN and GTE , it 
appears that the appropriate action is to g rant the stay. This 
will allow the Court to determine what issues, if any, are 
appropriate for the Commission to he ar. However, we i ntend for 
the stay to remain in effect only for as long as the Court 
requires to rule on the pending cross motion and the parties 
need to bring that ruling before us for further action. The 
period of the stay will not exceed thirty days . 

The stay granted herein wi 11 hold the da tes presently in 
place for the Commission's determination if our findings are 
deemed necessary by the Court. Upon t he Court's entry of its 
decision on GTE'S cross motio n, the parties must act timely to 
bring it before us for further action in this docket. We will 
assist the Court in any way on matters referred to this 
Commissio n. 

OOCW·l!:UT !:IJ~/.3~F:-DATE 

10296 s£;- 28 122n 
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Therefore, based on the foregoing, it is 
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ORDERED by Commissioner John T. Herndon, as Prehearing 
Officer , that the Motion of Home Shopping Network, Inc. for a I 
Stay is hereby granted for the period ending October 21, 1988, 
unless the Circuit Court rules earlier on the pending referral 
motion. It is further 

ORDERED that the parties shall act promptly to seek our 
appropriate action when the Circuit Court enters its decision 
and that the dates prev iously reserved for this matter shall 
remain in place pending a decision by the Circuit Court. 

By ORDER of Commissione r John T. Herndon, as Prehearing 
Officer, this 28th day of SEPTEMBER 1988 

( S E A L ) 

RDV 

JOHN T. HERNDON, Commissioner 
and Prehear i ng Officer 

I 
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In r e : Petition Of GTE Florida Inc. 
Requesting Findings Regarding the Primary 
Jurisdiction Refe r ral From the Circuit 
Court for the Sisth Judicial Circuit, ) 
Pinellas County, Florida. In Circuit Civil) 
Case No . 87- 14199-7 ) 

DOCKET NO. 880815-TL 

ORDER NO. 20343 

ISSUED: 11-21-88 

______________________________________ ) 

ORDER ON PREHEARING PROCEDURE 

Pursuant to the provisions of Rule 25-22.038 , Florida 
Administrative Code, a 11 parties and Staff are hereby requ i red 
to file with the Director of Records and Reporting a Prehearing 
Statement on or before January 15, 1989. Each prehearing 
statement shall set forth the following: 

(a) all known witnesses that may be called and the 
subject matter of their testimony; 

(b) a 11 known exhibits, their conte nts, 
they may be identified on a composite basis 
sponsoring each; 

and whether 
and witness 

(c) a statement of ba sic positi on in t he proceeding; 

(d) a statement of each quest i on of fact the party 
considers at issue and whi ch of the party's witnesses will 
address the issue; 

(e) a statement of each ques t ion of l aw the party 
considers at issue; 

(f) a statement of each pol i c y ques tion the party 
considers at issue and which of t he party' s witnesses will 
address the issue; 

(g) a statement of the palty's position on each issue 
ident ified pursuant to pa rag r aphs ( d ), (e) and (f) and the 
appropriate witness; 

(h) a statement· of iss ues th~t have been stipu lated to 
by the pa rties; 

(i) a statement of all pending motions o r other 
ma t ters the par t y seeks action upon; and 

( j) a 
th i s order 
therefore . 

statement as to any requireme nt set forth in 
that canno t be complied with, and the r easons 

The original and fifteen copies of each prehearing 
statement must be received by the Direc t or of Records a nd 
R·eporting, 101 East Gaines Street, Tallahassee, Florida 
32399-0870, by the close of January 15, 1989. Failure of a 
party to timely file a prehearing statement shall be a waiver 
of any issues not raised by other parties or by t he Commission 
Staff. In addition, such failure shall preclude t he party from 
presenting testimony in favor of his or he r positio n on such 
omitted issues. Copies of prehearing statements shall also be 
served on all parties . Prehearing statements shall 
substantially conform to the florida Rules of Civil Pro cedure 
requirements as t o f orm, signatures, and certifications . 

vocu;~F.~H l!~;;.::::r::r.-oll TE 

122 34 U0'.' 21 l~t~ 



476 
, .. 

( 

ORDER NO . 20343 
DOCKET NO. 880815-TL 
Page 2 

A'ITACIIMENI' 2 
ORDER NO. 21280 
IXlCY.El' NO. 880815-TL 
PAGE 19 

Each party is required to prefile all exhibits and all 
direct testimony it intends to sponsor in writte n form. 
Prefiled testimony shal l be typed on standard 8 1/2 x ll inch 
transcript quali t y paper, double spaced, with 25 numbered I 
lines, in question and answer format, wi th a suffic ient left 
margin to allow for binding. An original and fifteen copies of 
each witness' prefiled testimony and each exhibit ~ust be 
received by the Director of Reco rds and Repo rting, 101 East 
Gaines Street, Tallahassee, Florida 32399- 0870, by the close of 
business on the due date . Fai lure of a party to timely prefile 
exhibits and testimony from any witness in accordance with the 
foregoing requirements may bar admission of s uc h exhibits and 
testimony. Copies of all prefiled testimony shall also be 
served by the sponsoring par t y on a ll other parties. 

A final prehearing 
1989, i n Tallahassee. 
Florida Administrative 
following shall apply: 

conference will be held on February 13, 
The conditions of Rule 25-22.038(5) (b), 
Co d e , will be met in this case and the 

Any party who fails to attend the final prehearing 
c o nference, unless exc us ed by the prehea ring officer, will 
have waived all issues and positions rai sed in hi s or her 
prehearing statement. 

Any issue not r aised by a party prior to the issuance 
of the prehearing order shall be waived by that party , 
except for good cause shown . A party s eeking to rai se- a 
new i ssue after the i s suance of the pre hea ring order shall I 
demonstrate that: he or she was unable to identify the 
issue because of the c omp l exity of the mat t er; discovery or 
other prehearing procedures were not adequate to fully 
develop the i ssues ; due diligence was exercised to obtain 
facts touching on the is s ue; information obtained 
subsequent to the issuance of the prehearing order was not 
previously available to enable the party to identify the 
issue; and introduction of the issu~ could nol be to the 
prejudice or surprise of any party . Spcc it:ic reference 
s hall be made to · the in f ormation received, and how it 
enabled the party to identify the issue . 

Unless a matter is not at issue f o r that party, each 
party shall diligently e ndeavor in good fait h to take a 
position on each issue prior to issuance o( the prehearing 
order. When a party is unable to take a position on an 
issue, he or she sha 11 bring that fact t o the at tent ion of 
the prehearing officer. If the prehearing officer fi nds 
that the party has acted diligently and in good faith to 
take a position, and further finds that the party's failure 
to take a position will not prejudice other parties or 
confuse the proceedi ng, the party may maintain " no . position 
at this time" prior to hearing and thereafter identify his 
or her position in a pos t-hearing statement of issues. In 
the absence of such a finding by the prehcaring off icer, I 
the party shall have waived the ent ire issue. When an 
issue and position have been properly identified, any party 
may adopt that i ssue and position in h is or her 
post-hearing statemen t . 
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To fac ilitate the ma nage ment of docume n ts in thi s docke t. 
parties and Commi ss i o n Staff s hall submit an e xhibi t list with 
t he ir respect ive p rehea ring statemen ts . Exhibits will be 
numbered at the Prehea ring Con ference . Eac h e xh ibit submitted 
s hall have the foll owing in the upper right - h and corner: the 
docket number , the witness ' s n ame , the wo rd " Exhibi t " f o ll owed 
by a b lank line f o r the Exhib i t Numbe r a nd t he t itle of the 
exhibit. 

An examp le of the t y p i ca l exh ibit ident i f i cat i o n fo rmat is 
as fo llo ws : 

Docket No . 870675-TL 
J . Doe Exhiuit No . 
Cost Studies Cor Minules 
\ of Use by Time of Day 

The fo llow ing dates h ave bee n establi s hed to g o v e rn the k ey 
activ1ties of this procP.edi ng in o rder t o ma intai n a n o rde rly 
procedure . 

1. December 1 • 19 88 - Direct T estimony to be f il ed 

2 . Janua ry 15 , 1989 - r~et.JUtta l Test i mony to be ( i l ed 

3. January 15 . 1989 - Preheari ng S t atemen ts to be E iled 

4 . February 13 . 1989 - Preheari ng Conference 

5 . Ma rch 23-24. 19 89 - Hearings t o be he ld. 

Attached to this order as Ap pendix "A" i s a tentat ive li st 
of t he i ssues whi c h w i II be add r essed in this proceeding . 
Prefi l ed testimony a nd pre hea r i ng statements shall be addressed 
to t he issues set forth in Appendix "A" . 

Di scovery 

When i n terrogatories o r requests (or p roduct i o n are served 
o n a party and t he respondenl intends to obj ~ct t o or ask tor 
clarificat i o n of an inter r ogato ry or request for production, 
the obj ectio n or request fo r clarification s ha ll be made within 
ten ( 10) days of se rvi ce of the inter r ogatory or reques t for 
production . This procedu1.e is intended to reduc e d e lay time in 
discovery. 

By ORDER of John T . He rndon . Commiss i oner and Prehearing 
Officer. this 21st d ay of __ NOV,E~mE._R.,~----- 1988 

( S E A L ) 

TH 

_,J_~"\.~ 
John T. Herndon. Commi s sione r 

a nd Pr e hea ring Office r 
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APPENDIX "A" 

LIST OF ISSUES 

ISSUES OF LAW 

ISSUE 1: 

ISSUE 2 : 

I SSUE 3 : 

ISSUE 4: 

ISSUE 5 : 

I SSUE 6 : 

Are the applicable l ega l s tandards pertaining to the 
required suffic i ency, adequacy and efficiency of 
service provided by G'l'EFI. c ontained in Sections 
364.03 and 364. 14, Fla. Stat. (1 987 ) and Commission 
Rules 25-4.069 through 25- 4 . 077, F l a . Admin. Code? 

I s GTEFL r equired to dcs i qn , cons truct and o pe rate 
its publ ic s1~itchcd network in conformance with 
st atutory and administrative rule requ i rements for 
the benefi t of t he gencrJI puhli c? 

What arc t he l ega l and r atemaki ng conseque nces . i f 
any. of GTEFL building excess capacity into its 
public switched network in addition to the standa rds 
and requ irements set forth in Commission Rules 
25-4.070 t h rough 25-4.077 , F l a. Admin. Code? 

Does t he Commission ha ve 
that GTEFL defrauded and 
obligations to HSN? 

jurisd iction over c laims 
bre ached i ts cont r actual 

Does the Commission have j u risdiction over the 
unregulated activities of GTEFL? 

Does the APA authorize the Commission to issue 
nonbinjing and nonappea lable " a nswe r[s) and/or 
r ecommendat i ons " under the facts presented here? 

ISSUES OF FACT 

ISSUE 7: 

ISSUE 8: 

ISSUE 9: 

Did GTEFL design, construct and operate its po rtion 
of the pub lic switched network in con f ormance with 
Commission requirements? 

Did GTEFL perform the required usage s tudies to 
provide the Commission required grade of se rv ice 
during t he average busy season busy hour as required 
by Commiss i on Rule 25-4.071? 

Did GTEFL meet t he inte rruption of service standards 
requi red by Co~nission Ru l e 25-4 . 070? 

ISSUE 10: Did GTEFL adopt and pursue a maintenance program 
wh ich achieved an efficient operat i on of its network 

I 

I 

and which r endered safe , adequate and continuous 
service a t all times as required by Commiss i on Rule I 
25-4.069? 

ISSUE 11: Did GTEFL prov ide the transm iss i o n leve ls requ i red 
by Commission Rule 25-4.072? 
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ISSUE 12: Did GTEFL provide the necessary plant and equipment 
based on reali s tic forecasts of growth to meet the 
requirements of Commission Rule 25-4.073? 

ISSUE 13: Was GTEFL's network capable of transporting all of 
HSN ' s tra ffic vo lume from AT&T/ATT-C's POP to HSN's 
demarca tion during the periods of : 

(a) June 1, 1985 - August 30, 1986? 
If not , was the network operating effeciently? 

(b) September 1, 1986 - December 31, 1986? 
If not, was the network operating efficiently? 

(c) January l, 1967 - June 15, 1988 
If not, was the network operating efficiently? 

ISSUE 14 : How many of HSN's customer's calls were delivered by 
AT&T/ATT-C to GTEFL from September, 1966 through 
December , 1966? 

ISSUE 15: How many of the calls delivered by AT&T/ATT-C to 
GTEFL we r e de livered to HSN? 

ISSUE 16: 

ISSUE 17: 

Were there any alternate means of routing 
AT&T/ATT-C's POP calls delive red by AT&T/ATT-C 
between the l o ng dist ance t ermi nal and HSN ' s 
facility other t han the means chosen by GTEFL? 

If the response to Issue 20 is 
these alternate means become 
any of these a 1 ternate means 
delivery of more calls to HSN? 

affirmative, when did 
avai lable, and would 
have allowed for the 

ISSUE 16: Overa l l, did GTEFL deliver to HSN a ll the tra ffi c 
t hat HSN could answer during the period GTEFL 
provided regulated ne t work service? 

ISSUE 19: Did GTEFL pr-ovide adequate t e l ephone service to HSN 
dur i ng the period of June 1, 1985 thro ugh June 15, 
1987? 

479 



480 
( ( ~3 

ORlER NO. 2U80 
rxx::KET NO. 880815-TL 
PTa: 23 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Primary jurisdiction referral 
from the Circuit Court for the Sixth 
Judicial Circuit, Pinellas County, 
in Circuit Court No. 87-14199-7 

The following Commissioners 
disposition of this matter: 

THOMAS M. BEARD 
BETTY EASLEY 

GERALD L. GUNTER 
JOHN T . HERNDON 

DOCKET NO. 880815-TL 

ORDER NO. 20980 

ISSUED: 4-4-89 

participated in the 

ORDER DENYING MOTION TO DISMISS 

BY THE COMMISSION: 

On June 2, 1988, the Honorable Howard P. Rives, Circuit 
Judge in Pinellas County, Florida, ordered that Count XII of 
the First Amended Complaint of Home Shopping Network, Inc. 
(HSN) in the case of Home Shopping Network, Inc. v. GT~ 

Corporation, Gene ral Telephone Company of Florida and GTE 
Communications Corporation, Civil Case No. 87- 14199-7, be 
referred to the Commission for findings. Count XII alleged 
that the defendants had fail~d to meet their obligations to 
provide reasonable and sufficient telephone facilities and 
equipment as required by Section 364.03, Florida St~tutes . The 

I 

Court premised this referral on Florida case law, empowering I 
courts to refer technical matters to the Commission for 
findings. See Southern Bell Tele. and Tele . Co. v. Mobile 
America Corp., 291 So.2d 199, 201 (Fla. 1974) (Southern Be l l). 

In accordance with the Court's referral, GTE Florida 
Inco rporated (GTEFL), filed a petition with the Commission on 
June 17, 1988 (the Petition), requesting that we initiate 
proceedings concerning the referral . HSN pet itioned to 
intervene and moved to stay the requested proceedings on July 
11, 1988 . 

On July 6, 1988, HSN moved to dismiss Count XII of its 
complaint in the Court. GTEFL filed a Cross Motion in the 
Court on August 1, 1988, seeking a referral of the majority of 
the factual allegations relating to quality of service to the 
Commission on the grounds of our primary jurisdiction. 

The parties to the above-referenced proceedino met on 
Septembe.r 13, 1988, to frame issues for us to consider on the 
referral of Count XII of the First Amended Complaint . Due to 
the uncertainty as to what was before the Commission and the 
disputes over issues proposed by the parties, our Staff 
scheduled a hearing before the Prehearing Officer to hear HSN's 
motion for a stay and to rule on the disputed issues; that 
hearing was held on September 21, 1988. By Order No. 20083, I 
issued September 28, 1988, the Prehearing Officer granted HSN's 
stay request, pending a ruling on referral. On September 29, 
1988 , Judge Rives issued ar. o rder (the Referral Order) granting 
GTEFL's Cross Motion for primary jurisdiction referra l to t he 
Commission. In the Referral Order, HSN's motion to withdraw 

DOCUMENT NUMOER-DA TE 
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Count XII was also granted . On November 22, 1988, Judge Rives 
denied HSN's Motion for Rehearing on the primary jurisdiction 
referral. 

In the Referral Order, Judge Rives referred several 
questions relating to three specific paragraphs of HSN' s Second 
Amended Complaint. Paragraph 34 of th1s complaint states: 

In late 1986, HSN anticipated a substar.tial 
increase in call volume as the result of market 
expansion through the acquisition of UHF 
television s :: ations and the further add it ion of 
cable affiliates . During this period GTE Florida 
and GTE Communications r epeatedly told HSN that 
GTE's telecommunications systems and the OMNI 
equipment were capable of processing HSN's 
anticipated increased volume of calls and were in 
fact operat~~g effectively in all respects . This 
re~resentation was false. 

Based on this paragraph, the Court proposed the 
following questio n: 

Were GTE's telecommunications syst~m and OMNI 
equipment capable of processing HSN' s: (1) 
Then-present vo lume; (2) its anticipated 
volume; and (3) Was the equipment then 
operating effectively? All as contemplated by 
F.S. 364.03 and/or applicable rules and 
regulations of the Flori~u Pub~ic Service 
Co:nmission, if any. 

Paragraph 35 of HSN's Second Amended Complaint states: 

In late 1986. HSN became concerned about . whethe r 
it was receiving all of the c ustomer calls that 
were being placed to HSN, and rais.ed this 
question with GTE Florida and GTE 
Communications. GTE Florida and GTE 
Communications told HSN t hat all customer calls 
were being passed to HSN and that any problems 
that existed were solely the result of HSN's 
operator staffing decisions, and not due to GTE's 
equi~ment or services. These statements were 
false. 

The Court pro posed the following question with respect 
to the above allegations: 

Did the equipment and service employed by the 
Defendants in t he within cause comp l y with 
standards under F.S. 364.03 and/or applicable 
P.S. C. rules, if any? 

Paragraph 62 of HSN ' s Second Amended Complaint states : 

By making fraudulent statements, selling 
deficient equipment and then failing to service 
the equipment, will ful ly concealing the 
equipment's flaws, failing to advise HSN of the 
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problems that the l oca l a nd l o ng distance 
networks had in handling the volume of HSN ca l ls, 
and the other misconduct described above, 
de*:endant s acted in bad faith and breached and 
violated their duties to HSN. 

Based on these a llegations, the Court referred 
following three ques t i o ns to the Commissio n : 

(1) Was there a breach of duty under F.S. 364.03 
o f ·selling deficient equipment • ? 

(2) Was t h~re a breach of duty under F.S. 364.03 
in the service of a ny equipment so sold? 

(3) Was there a breach of either ( 1) or (2) 
above under any rule, r egulation or applicable 
r~qu i rement of the P.S.C. wi t h respect to said 
equipment? 

the 

Each of the quest i o ns referred by Judge Rives seeks a 
determination of the responsibilit ies of GTE Communications 
Corporation (GTEC), GTE Corporation (GTE) and GTEFL for 
providing service pursuant to Section 364.03, Florida Statutes, 

I 

and r elated Commission Rules. Since GTEFL is the only entity 
providing telecommunications services purs uant to Chapter 364 , 
Florida Statutes, issues relating to GTEFL's af fi liates were 
deleted by the Prehearing Officer in Order No. 20083. Based on 
Staff's recommendation , the Prehearing Officer limited the I 
issues to those speci ficall y addrc.;s ing G7EFL' s actions. The 
final issues list was provided to the parties as an attachment 
to Order No. 20343, i ssued November 21, 1988. 

On November 18, 1988, HSN filed a Motion to Dismiss 
the Pet ition, maintaining that the referral was in;tppropriate 
and should be dismissed because HSN is not alleging in its 
civil suit that GTEFL has violated a statute or rule 
enforceable by the Commission. According to HSN, the Florida 
Supreme Court held in Southe rn Be ll that the allegations 
contained in a court's referral to the Commission for guidance 
must allege the vio lati o n of a regu lation, statute or 
administrative standard. 

Further, HSN alleges that we lack jurisdiction over 
the subject matter add r essed in the refe rral i nasmuch as the 
questions involve equipment. Moreover, HSN believes t h at we 
are being asked to rule on the c o nduct of parties who are not 
within our r egulatory purview, ~· GTEC and GTE , and to 
review GTEFL's unregulated activities. Finally, we are said to 
lack authority under Chapter 120, Florida S tatutes, known as 
•the Florida Admi nis trative Pro cedures Act·• (the APA), to, issue 
non-binding answers or recommendations or bot h. · rn this 
regard, HSN charges that t he APA, enacted a fter Southern Bell 
was decided, contemplates that we shall issue only binding and I 
appealable rules and orders. For this reason, HSN concludes 
that any opinion that we issue on the referral would violate 
the APA. Based o n its belief that any action taken by the 
Commission on the matters referred would exceed our statutory 
authority, HSN request s that the Petition be dismissed . 
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On December 5 , 1988, GTEFL filed a Motion to Strike 
HSN's Mot ion to Dismiss, claiming that HSN's motion is 
procedurally defective and substantively erroneous. GTEFL 
charges also that the Motion to Dismiss is inappropriately 
addressed to the Commission. HSN is claimed by GTEFL to be 
merely rehashing here an argument tha t the referral is 
i nappropriate which has been rej ected both ~hen raised 
initially and later on reconsideratio n by the Court. GTEFL 
asserts that HSN cannot attack a court order in an 
administrative proceeding. 

The source of the Commissio n' s authority is Chapter 
364, Florida Statut es, governing our regulation of telephone 
companies, according to the Motion to Strike. The APA is said 
by GTEFL to only set forth procedural requir1-ments and 
therefore does not furnish statutory authority to the 
Commission. GTEFL believes the Commission should proceed to 
issue the findings requested by the Cour t withou t regard to 
whether the Court wil l treat them as binding. 

Procedurally, the Motion to Dismiss is untimely 
because it was f iled beyond the twenty-day deadline for filing 
such pleadings and thus should be stricken, in GTEFL's view , 
since HSN has thereby waived its right to seek dismissal. 
Moreover . GTEFL contends t hat the Motio n to Dismiss contains no 
valid jurisdictiona l allegations suppo rting t his c ha llenge to 
the Commission's lack of jurisdiction o ver the s ubj ect matter . 

After considering the arguments, we find that HSN' s 
i n itial argument that the referra l is inappropriate because HSN 
does not specif : cally allege a violation of any statute or 
Commission Rule is a too narrow reading of Southern Bell. The 
Su~reme Court in that case stated: 

If a comp laint raises intricate problems of 
a technical nature requiring an expert 
deterrr.ination of whether t he standa rds set by 
statute and implemented by more d etailed 
regulations have been met in a particular 
instance, the court shou ld be fLee, though not 
required, to refer such matters to the PSC for 
its findings, i n order to obtain the benefit of 
the state regulatory agency's specialized 
expertise in t he field. 

The PSC is uniquely qua lified to determine 
diff icu lt technical quest i o ns rega rdi ng the 
adequacy of telephone service and has a technical 
staff whose functions i nclude dealing with 
difficult issues. 

291 So.2d at 202 . 

The Supreme Court made it c l ea r that the trial court 
could refe r questions of compliance with the statutory 
standards set forth in Section 364.03, Florida Statutes, to t he 
Commission . That case should not be read to be appl icable o nly 
when a specific allegation is before a court. Reading the 
paragraphs of HSN' s complaint referred by the Court, it is 
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clear that HSN has raised technical issues regarding the 
adequacy of GTEFL's network service to HSN. The questions 
referred by the Court are specifically referenced to Section 
364.03. The issue of the adequacy of network provisioning by I 
GTEFL is h ighly technical and is particularly wi thi n the 
Commission's purview. Based on the contents of HSN's 
allegations and the Supreme Court ' s language in the Southern 
Bell case, it is clear that the Cour t 's referral is consistent 
with the Southern Bell case and is, therefore, appropriate. 
It is also importa~to note that, according to GTEFL, these 
same allegations raised here by HSN have been argued and 
rejected by Judge Rives. 

With respect to HSN' s argument that we lack the 
subject matter jurisdiction to address the questions referred 
by the Court, we conclude that this argument belies a tho rough 
reading of the questions submitted by the Court. Each of the 
quest:ons seeks a determination of the duties and 
responsibilities o f GTEFL, GTEC and GTE with respect to the 
equ i pment and service provided to HS~ pursuant to Section 
364 . 03 and related Commission Rules . We do not have regulatory 
jurisdiction over the activities of GTE and GTEC , ~. such as 
the terms and conditions under wh ich the OMNI system was 
provided to HSN. However, we do have jurisdiction over the 
services and facilities provided by GTEFL . The three 
paragraphs of HSN's complaint referred by the Court have 
clearly raised allegations directed expressly at GTEFL's 
service quality provided to HSN. We have the clear statutory 
authority to address these issues. Our lack o f authority l:o I 
regulate t he act iv it ies of GT~ and GTEC does not deprive it of 
jurisdiction to answer the questions posed by the Court; 
namely, a determination of the statutory duties, if any, of 
each of the ent : ties involved. Accordingly, we find that we 
have subject matter jurisdiction to consider the Court's 
re ferral. 

The last major argument raised by HSN is that the APA 
supercedes the decision in Southern Bell and allows the 
Commission to issue only binding and appealable rules or 
orders, and thus we · cannot issue non-binding answers or 
recommendations to the Court. Initially, we agree with GTEFL's 
argument that the APA is procedural in na ture and not a 
substantive limit on our jurisdiction to act in accordance with 
our statutory responsibilities. Additionally, we note that HSN 
does not cite any specific prov1s1on of the APA that is 
inconsistent with the Southern Bell case. Presumably, HSN 
refers to the appellate provisions of Section 120 . 68, but we 
can find nothi ng in that section which is inconsistent with the 
Southern Bell case. Our orders are binding o n those who were 
parties to the proceeding or who had notice and a reasonable 
opportunity to participate in the c ase. This is not 
inconsistent with the Southern Bell case wherein the Supreme 
Court held that: 

. .. PSC findings, where sought, are not conclusive 
but should be considered together with a.ny other 
evidence before the court on the issue of 
liability, and on the issue of damages if 
applicable to that issue. The judge should 
consider the total ev idence in arriving at his 
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conclusions and a jury should be similarly 
governed by the weight of all of the evide nce 
bef=~e i~. The PSC findings in such a case would 
be much like that of the report of a referee or 
special master which the court, . o r jury, could 
act upon as all of the evidence might indicate. 

Id. at 201&2 . 

The Supreme Court further states that such 
determination Nshall not be binding on the circuit court, or 
upon a jury, if the re be contradictory evidence sufficient to 
support a contrary verdict , N While the Supreme Court noted 
that an order of the Commission would not bind either the court 
or the jury, it is clear that it would be binding on the 
parties t o our proceeding. As the Supreme Court said, our 
order setting forth our findings i n this case would be evidence 
to be considered in the Court tria 1. This is not inconsistent 
with the APA. 

Further, HSN also intimates without any explanation 
that our order in this proceeding would somehow not be 
appealabl e under the A?A. We believe that the proper forum fo r 
an appeal of our order i n this proceeding is a ques tion for the 
appealing party to answer . Beyond this, the appealing party 
must comply with the appe llate requirements of the APA, Chapter 
364 and Article v, Section 3(b)(2), Florida Constitution. 

For the reasons stated above, HSN' s Motio n to Dismiss 
is denied because the Court has referred questions which are 
within our jurisdiction to resolve. We have the authority 
under c ase law to act in accordance with the Court's referral, 
and we believe that the APA should not be interpreted as 
barring such action. 

It is, therefore , 

ORDERED by the Florida Public Service Commission that 
Home Shopping Network, Inc . 's Motion to Dismiss filed on 
November 18, 1988, is hereby denied. It is further 

ORDERED that this docket shal l r emain open for further 
p r oceedings. 

this 
By 

4th 

( S E A L ) 

TH/DLC 

ORDER of 
day of 

the Florida 
APRIL 

Public Service Commission, 
1989 

Divi sion of Records and Repo rting 
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

'!'":e Florida Public Service Commissio n is required by 
Section 120.59(4), Florida Statutes, to notify parties of any I 
administrat ive hear i ng or judicial review. of Commission orders 
that is available under Sections 120.57 or 120 . 68, Florida 
Statutes, as we~l as the procedures and time limits tha t 
apply. This notice should not be construed to mean all 
requests for an administrative hearing or judicial review will 
be granted or result in the relief sought. 

Any party adversely affected by the Commission's final 
action in this matter may request: 1) reconsideration of the 
decision by filing a motion for reconsideration with the 
Director, Division of Records and Reporting within fifteen (15) 
days of the issuance of this order in the form preset ibed by 
Rule 25-22.060, Florida Adminis trative Code; or 2) judicial 
review by the Florida Su~re~e Court in the case of an electric, 
gas or telephone utility or the First District Court of Appeal 
in the case of a water or sewer utility by filing a notice of 
appeal with the Director, Division of Records and Reporting and 
filing a copy of the notice of appeal and the filing fee with 
the appropriate court . This filing must be completed within 
thirty (30) days after the issuance of this order, pursuant to 
Rule 9 .110, Florida Rules of Appellate Procedure. The notice 
of appeal must be in the form specified in Rule 9 . 900(a), 
Florida Rules of Appellate Procedure. 

I 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Primary jurisdiction referral 
from t he Circuit Co u rt for the Sixth 
Judi ci al Circuit, Pinellas County, 
in Circuit Civil No. 87- 14199-7 

DOCKET NO. 880815-TL 

ORDER NO. 21006 

ISSUED : '•- 10-89 

ORDER ON RENEWED MOTI ON TO STRIKE 

At a hearing in the above-referenced matte r conducted on 
March 23. 1989, we requested the partie s to submit written 
pleadings concerning the objections raised by Home Shopping 
Network, Inc. {HSN) to certain testimony presented by witnesses 
for GTE Florida Incorporated (GTEFL) . HSN had filed a Motion 
to Strike on January 17, 1989. On March 28, 1989, HSN filed a 
Renewed Motion to Strike Certain Pre-Filed Written Testimony, 
and on March 29 , 1989, HSN filed a corrected copy of this 
pleading {the Renewed Motion). On March 30, 1989, GTEFL filed 
its Response {the Response ). 

Pursuant to our direct ions, HSN attached to the Renewed 
Motion interlined versions of the pre-filed testimony of GTEFL 
Witnesses : Pat ricia C . Bryan, Ben R. Pilcher, Brad Hicks and 
Robert E . Stewart, indicating the portion:; sought to be 
striken. In support of the Renewed Motion, HSN raises six 
types o f objections which are di scussed below. The Attachment 
to this Order is a page and line list ing of each respective 
witpess ' s pre-filed testimony claimed by HSN to be 
i nadmiss ible. It ide ntif ies the type of objection made by HSN 
with respec t to each po rtion o f the testimo ny . 

A. SCOPE LIMITATION OBJECTION 

HSN contends that portions ot the testimo ny of Witnesses 
Bryan, Hicks and Stewart - - identified as Objection " A" on the 
Attachment -- relate to matters beyond the scope of referrals 
adopted by the Florida Supreme Cou rt in Southe rn Bell Tele . and 
Tele. Co . v. Mobile America Corp., 291 So.2d 199 {Fla. 1974) 
{Southern Bell). In HSN's view, the holding in Southern Bell 
permits a court to refer to t he Commission only "intricate 
problems of a technical nature ," ~..£!a at 202, requiring the 
application of our regulatory expertise. 

GTEFL responds that HSN has misinterpreted the Southern 
Bell holding, pointing out that the Supreme Court said that a 
court may find it desirable "to utilize the expertise of the 
PSC regarding statutory compliance as to service;" supra at 
201. According to GTEFL, this ruling does not limit t l•e scope 
of referral to purely technical information a "' urged by HSN. 
Moreover , GTEFL alleges that even technical information must 
not be considered in a vacuum, particularly regarding specific 
allegations abou t adequacy of service . 

After considering the a r gumen t s and reviewing the 
testimony which is the subject of HSN's Scope Limitation 
Objection, we deny this objection in all instances raised by 
HSN because we do not interpret the Southern Bell ho lding in 
the same manner as HSN. We do not believe that the Supreme 
Court intended for this decision to limit to purely technical 
matters the scope of o u r consideration of issues referred by a 
court . 

OOCIJHE!H IIL!~\StR-OATc 
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Any attempt to facto r out non-technical evidence proffered 
in a hearing wou ld prove counterproductive, in our view, since 
such a limitation could only serve to impede rather than 
promote our unders tand i ng of the issues under consideration. I 
Accordingly, we reject in general the argument tha t our 
authority to c o ns ider referrals embraces only technical 
material. Our jurisdiction to answer referral questions u1ust 
encompass a consideration of no n-techn ical facts that provide 
useful backgro und and explanatory info rmation placing the 
evidence in a proper perspective, thereby facilitati ng our 
decisio n-making . 

B. REFERRAL LIMITATION OBJECTION 

HSN objects to certain matters contained in the testimony 
of Witnesses Bryan, Hicks and Stewart identified as 
Objection -s- on the Attachment -- o n grounds that they are 
beyond the scope of the Commi ss ion's jurisdiction which is said 
to be limited by the Court's referral. HSN argues that the 
Court defined the scope of the Commission's jurisdiction by the 
questions it referred and that the testimony subject to this 
objectjon must be st riken because it exceeds the scope of the 
referred questions. 

GTEFL replies that the Court' s Referral Order specifies 
that each question is to be answered in relation to the 
adequacy of service provided HSN by GTEFL under applicable 
statutes and Commission rules. GTEFL maintains that the 
testimony covered by HSN's Referral Lim i tation Objection I 
addresses whether GTEFL provided adequate service in accordance 
with these statutes and rules. As an example, GTEFL identifies 
issues concerning network functionality and the availability of 
altP.rnative services as rela ting to the question of whether 
adequate service was furnished to HSN spe cifically . 

Acco rding to GTEFL, the factual drcumstances surrounding 
the issue of adequacy of service must be addre ssed in order for 
the Commission to determine how t his question should be 
answered for the Court. Under Rule 25-4.071(3), Florida 
Admi nistrative Code, telephone companies must design their 
networks based upon ~ realistic forecasts of growth.- GTEFL 
claims that Witness Bryan's testimony illustrates that the 
growth component used in planning is derived, in part, from 
data provided by the company's high-volume customers. For this 
reaso n, information r eceived from HSN about its traffic 
forecasts is said to be relevant to the question of whether the 
service provided by GTEFL was adequate. GTEFL believes that 
these facts furnish useful background information that allows 
us to place the technical aspects of service adequancy into 
proper context. 

Initially, we are compelled to point out tha t our 
jurisdiction derives from Chapter 364, Florida Statutes, and 
cannot be expanded or contracted by the Court. However, the I 
questions referred by the Court do limit the scope of our 
inquiry into the adequacy of GTEFL's service to HSN. These 
questions clearly relate to issues of service adequacy raised 
by HSN in its complaint filed with the Court. 
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Upon review of the subject testimony, we deny the Referral 
Limitati~n Objection in each instance that HSN raises it 
because this testimony falls within the scope of the question 
relating to service adequacy . The testimony relates t o HSN's 
traffic info rmation that is possessed by GTEFL. It concerns 
GTEFL's attempts to convey to HSN this data ind icating that 
large numbers of calls were not being answered by HSN. We find 
this testimony to be relevant to the service adequacy question 
because it tends to show that GTEFL, as obligated by Rule 
25-4.071(3), attempted to exchange information with HSN. This 
testimony is relevant to GTEFL's efforts to design its network 
which is, in part, dependent upon the capabilities of HSN, as a 
subscribe r with a large traffic load, in handling calls 
delivered to it . we believe such informational efforts to be 
an important part of the adequacy of service equation. 

C. HEARSAY OBJECTION 

HSN asserts that certain parts of the testimony of all 
four GTEFL witnesses is hearsay, ~ the testimony identified 
as Obj ection "C" on the Attachment. HSN complains that this 
testimo ny relies o n statements made by persons who are not 
testifying in this proceeding. Because these s ~atements are 
offerred by these witnesses to prove the truth of the matter 
asserted, HSN asks that they be striken as hearsay. 

GTEFL charges that hearsay is evidence that is admissable 
i n ou r proceedings. GTEFL cites Section 120.58(l)(a), Florida 
Statutes, which provides as follows: 

Hearsay evidence may be used for the 
purpose of supplementing or explaining other 
evidence, but it shall not be suffic ient in 
itself to support a finding unless it would be 
admissible over objection in civil actions. 
This paragraph applies only to proceedings under 
s. 120 . 57. 

GTEFL cites a line of legal precedents which hold that 
administrative agencies are not bound by the strict rules of 
evidence that are enforced by the courts. Moreover, GTEFL 
asserts that Judge Rives is aware of the standa rds of 
admissibility that govern administrative hearings and has no 
expectation that any other standards would be employed in 
answering the questions referred. 

Additionally, GTEFL states that "virtually all of its 
hearsay testimony was corroborated by live witnesses who 
appeared at the hearing . " As an example, GTEFL says that GTEFL 
Witness Bryan' s testimony relates to that of GTEFL Witness 
Hicks and HSN Witness Craig , both of whom testified at the 
hearing . Finally, GTEFL claims that Witness Bryan was tendered 
as an expert witness; therefore, she may render opinions based 
on facts and data other than her personal knowledge in 
accordance with Section 90.704, Florida Statutes . 

After reviewing the testimony covered by HSN's Hearsay 
Objection, we conclude that the testimony offered by Witness 
Bryan is admissible and that t he testimony offered by the other 
three GTEFL witnesses is admissible for the limited purpose of 
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supplementi ng or explaining non-hearsay testimony . As a 
resu l t, we deny this objection in all instances asserted by 
HSN; however, the non-expert testimony i s admitted at this 
time on a conditional basis. 

We note that the record contains testimony which is not 
subject to any objection as to admissibility by HSN, and we 
believe that this testimony may furnish an independent basis 
upon which findings in this docket may be supported. However, 
no decision can be reached at this time regarding whether the 
record is adequate to support ultimate find1ngs. For this 
reason, our decision here regarding the Hearsay Objection 
asserted against Witness es Pilcher, Hicks and Stewart is 
conditioned upon our ultimate finding that the record in this 
p roceeding contains independent non-hearsay evidence s ufficient 
to support a final ruling in this docket. 

D. INCOMPETENT WITNESS OBJECTION 

Certain testimony of Witnesses Bryan, Hicks and Stewart -
identi fied as Objection D o n the Attachment -- is argued by HSN 
t o extend beyond their competence to testify because the 
matters exceed the scope of the witnesses• experience. Since 
these matters are outside the firsthand knowledge of each 
witness, HSN argues that these parts of their testimony should 
be stricken as inadmissable . 

GTEFL re torts that its witnesses are competent to testi{y 

I 

on the disputed matters because their testimony is credible and I 
corroborated. GTEFL asserts that no court decision can be 
located that compels our striking such testimony on the sole 
basis that it lies beyond the witnesses• firsthand knowledge. 
As a n example, GTEFL c laims that HSN's objection to the 
testimony. of Witness Hicks regarding his efforts to inform HSN 
about its traffic volume is groundless because he has . firsthand 
knowledge of such activities. Additionally, GTEFL says t hat 
the disputed testimony of Witness Stewart concerning HSN's 
"erratic line forecasts" overlooks the evidence that he 
received line forecasts from HSN and attended HSN planning 
sessions devoted to future growth. Finally, as explained 
above , GTEFL reiterates that Witness Bryan was tendered as an 
expert witness, thereby relieving her of any requirement to 
have f irsthand knowledge. 

Our conclusion with respect lo the Incompetent Witness 
Objection is similar to that explained above regarding the 
Hearsay Objection. Concerning the testimony of Witness Bryan, 
we wi l l deny the Incompetent Witness Objection in all in~tances 
because she is accepted as an expert witness, and as such, she 
may base her tes t imony on information acquired from others . 

The testimony of Witnesses Hicks and Stewart is deemed 
admissible, on a conditional basis, for the limited purpose of 
supplementing or explaining other admi ssible testimony . We I 
find that De Groot v. L. s. Sheffield, 95 So . 2d 912, 916 (Fla. 
1957), permits us to admit their testimony if it is 
"sufficiently relevant and ma te rial that a reasonable mind 
would accep t it as adequate to support the conclusion 
reached." They have acquired information in the performance of 
their employment duties. and while it is not based on their 
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firsthand knowledge, we believe the information so acquired is 
~cceptable to us as adequate. 

As noted above, some testimony is not covered by any HSN 
objection and may furnish an independent basis to support our 
ultimate findings. Therefore. our decisio n here regarding the 
Incompetent Witness Objection covering the testimony of 
Witnesses Hicks and Stewart is conditioned upon our concluding 
that the record contains independent evidence sufficient to 
support a final ruling here. 

E. NO FOUNDATION OBJECTION 

The testimony identified as Objection E on the Attachment 
is said by HSN to be opinion testimony by Witness Bryan, as an 
expert witness, for which the requ isite foundation has not been 
established. We have examined her testimony in light of this 
objectio n and found that it contains facts upon which an expert 
witness can properly base an opi nion. Therefore, the No 
Foundation Objection cover ing the testimony of Witness Bryan is 
denied in all instances asserted by HSN. 

With regard to the testimony of Witnesses Hicks and 
Stewart identified as Objection E on the Attachment, HSN 
charges tha t it is inadmissible because no foundation has been 
set for demonstrating the involvement or exper ience of these 
non-expert witnesses. GTEFL repeats its earlier arguments in 
response to HSN's No Foundation Objection, asserting th~t 
Witnesses Hicks and Stewart have personal knowledge of the 
matters in their testimony, which is not based on opinion. 

HSN objects LO the assertion of Witness Hicks that "HSN 
needed to hire more operato rs if it wanted to answer more 
calis . " HSN also objects to the statements of Witness Stewart 
that "HSN's projections of future growth in terms of facility 
requirements were in a constant state of flux" and that "HSN 
employees were confused about future growth. " For the reasons 
explained above, we find this objection to be one of "the 
formalities in the introduction of testimony common to the 
courts of justice" that i s not str ictly employed in 
administrative agencies, !Q. We find this testimony admissible 
because it is relevant evidence that can be r easonably accepted 
as adequate support for the witne s ses ' conclusions. 
Acco rdingly , we deny the No Foundation Objection in all 
instances asserted by HSN against the testimony of Witnesses 
Hicks and Stewart. 

F. EXHIBIT NO. 12-B OBJECTION 

HSN requests that we strike the document iden . ' fied as 
Exhibit No . 12B which is attached to the Amend·.: .! Direct 
Testimony of Witness Stewart filed o n March 21, 1989. 
According to HSN , the "designation of this late-filed exhibit 
violates the Commission's Preheari ng Order," GTEFL claims that 
this objection was ra ised at the hearing in this docket and 
overru l ed by the Commission. Therefore, GTEFL believes that 
the transcript of this proceeding demonstrates t hat this 
objection has been r eso lved, making it improper for further 
consideration. 
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We have reviewed pages 487-504 of the transcript and 
concluded that, while the document complained of by HS~ was 
identified as Exhibit No. 12-B, it was never moved for 
admission into evidence by GTEFL. For t his reason, Exhibit No. I 
12-B is not part of the record in this proceeding . In light of 
this circumstance, HSN's objection to the document's admission 
is moot. 

G. SURREBUTTAL TESTIMONY OF WITNESS BRYAN 

HSN objects to the Surrebuttal Testimony of Witness Bryan 
filed by GTEFL in its entirety, complaining that no rebuttal 
testimony has been adm i tted to justify the introduction of any 
surrebuttal testimony. GTEFL charges that HSN has waived any 
objection to the introductio n of this test imony: first, by 
failing to take the o ppo rtunity extended to HSN to argue its 
objections at the motion hearing set for Ma rch 7, 1989, and 
second, by waiving its o b ject ions at the hearing by failing to 
object when the testimony was i nserted into the record. 
Finally, GTEFL argues that Witness Bryan's testimony is 
pa rticulary useful info rmation. 

We find that the Surrebuttal Testimony presented by 
Witness Bryan contains important information useful to our 
consideration of the issues in this proceeding. Any statements 
in the testimo ny direc ted to the pre-filed testimony of HSN 
Witness Adler, which was not offered at the hearings, are of no 
legal consequence. However, the decisions by HSN to not call 
Witness Adler to testify and to not introduce her pre-filed I 
testimony do not diminish the usefulness to the Commission of 
those portions of ::he Surrebuttal Testimony of Witness Bryan 
that furnish additional information relevant to the issues. 
Acco r dingly, HSN's objection to the admission of this testimony 
is denied. 

H. PR IOR RULINGS 

GTEFL points out i n its response that the Commission has 
entered rul i ngs on . some of HSN' s objections to the 
admissability of testimony and that some o( the se objections 
have improperly been renewed in the Renewed Motion. With 
regard to the Amended Direct Testimony of Witness Stewart and 
dedicated facilities, the Renewed Motion seeks t o have declared 
inadmissible the answers to three questions . The first 
question concerns discussions with HSN representatives about 
optional noda 1 netwo rk, see Tr . 510 . GTEFL asserts that the 
Commission has ruled that this testimony is admissible; 
however, the Commission entered no ruling at the hear1ng with 
regard to this material. 

The second two questions deal with a letter from a HSN 
executive to a GTEFL executive, sec Tr. 511. GTEFL asserts 
that the Commission has ruled--that this test i mony is 
admissible. We find that this material has been ruled I 
admissible by the Commission. Therefo re, HSN's attempt to 
renew this objection is inappropriate. 

GTEFL objects to HSN's renewed attempts to have the expert 
testimony of Witness Bryan declared inadmissible after agreeing 
that it would be admissible if corroborated. In view of the 
corroboration of Witness Hicks, GTEFL argues that HSN's 
objection has already been denied. We agree. 
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Nothing in t h is Order should be construe d as altering, 
through r econsideration or othe rwise, those rul i ng s o n t he 
admissibi 1i ty of evidence that were entered by th·e Commission 
at the hearings on March 23 and 24 . 1989. To the extent that 
HSN h a s i nc luded objections in t he Renewed Mot ion which have 
already been ruled on by the Commission, the transcript of the 
March 23rd and 24th hearings shall govern these object i o ns . an d 
this Order shall have no effect o n t ho s e admissibi l ity ruli ngs. 

It is , the refore, 

ORDERED by the Florida Public Service Commission t hat the 
Motion to Strike fil e d on January 17 , 1989, and the Corrected 
Renewed Mo tion to Strike Certain Pre-Filed Written Testimony 
filed on March 29, 1989, by Home Shopping Network, Inc., are 
he r eby d e n ied subject to t he l imitations upo n the admiss i bility 
of certain t estimony for limited purposes imposed in the body 
of this Order. It is further 

ORDERED that the objections of Home Shopping Ne t work, 
Inc., to the admission of certain testimony are hereby denied 
subject to the c oAdit i o ns imposed in the body of this Order 
u pon the admissio n of this testimony. It is further 

ORDERED that any conflict betwee n the t r a nscript of the 
heari ngs in this docket conducted on March 23 and 24, 1989, and 
this Order with regard to the admission of evidence shall be 
resolved in favor of rulings reflected in the t ranscri pt. 

By 
Florida 
of 

ORDER of 
Public 

April 

( S E A L ) 

TH/DLC 

MICHAEL McK. WILSON , as Chairman of 
Service Commi ssion, this lOth 

1989 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

the 
day 

The Florida Public Service Commission is r e qu i red by 
Section 120 .59(4), Florida Statutes, to notify pa ·rties of any 
administrative heari ng or judicial r e v iew of Commission orders 
t ha t is available unde r Sections 120.57 or 120.68, Florida 
Statute s, as we l l a s the procedu res and time limits that 
apply. This notice should not be construed to mean all 
requests f or an adm i ni strative heari ng o r judicia l r e view will 
be granted or r esult in the relief sou ght. 
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Any party adversely affected by this order, which is 
preliminary, procedural or i ntermediate in nature, may 
request: 1) reconsideratio n within 10 days pursuant to Rule 
25-22 . 038(2), Florida Administrative Code, if issue d by a I 
Prehearing Officer; 2) reconsideration within 15 days pursuant 
to Rule 25-22.060, Florida Administ rative Code, if issued by 
the Commission; or 3) judicial review by the Florida Supreme 
Court, in the case of an electric, gas or telephone utility, or 
the First District Court of Appeal, in the case of a water or 
sewer ut ility. A motion for reconsideration shall be filed 
with the Director, Division o f Records and Reporting, in the 
form prescri bed by Rule 25-22.060, Florida Administrative 
Code. Judicial rev iew of a preliminary, procedural or 
intermediate ruling o r o rder is available if review of the 
final action will not provide an adequate remedy. Such review 
may be requested from the approp r iate court, as described 
above, pursuant to Rule 9.100, Florida Rules of Appellate 
Procedure. 

I 

I 
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TESTI ~IONY OF GTEFL WITNESS BRYAN 

I Paqe L ine Obj ection 

3 ll-211 A, 8, c. 0, E 

23 11-24 c. 0 

24 3-8 A, B, c. 0, E 

24 13-22 c. 0, E 

24-25 25-4 A, B, C, 0, E 

25 18-20 A, B, c. D, E 

25-26 25-10 A, B, c . 0, E 

26 15-25 A, B, C, 0, E 

29-30 10-1 c. 0, E 

30 4-9 A, B, c. 0 

30 14-24 A, B, C, 0, E 

I 
31 4-13 c. D 

32 4-5 A, B, c. D, E 

32: 13-15 C, D, E 

33 1-3 c 
33 11-19 c 

34 4-10 A, B, C, D, E 

35 4-10 c 

35 21-23 c 

36 6-15 A, B, C, D 

36 17-25 A, B, D, E 

37 1-ll A, B, c. D, E 

37-38 22-2 c 

38 7-12 c 

I 38 18-22 A, B, c. D 

39 1-17 A, B, C, D, E 

41 6-17 C, D, 

42 13-15 C, D 

45 16-25 c 

48 1-3 c, E 

50 13-22 C, E 

51 10-11 c 
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ATTACHMENT 

TESTIMONY OF GTEFL WITNESS PILCHER 

Page Line Objectio n 

5 17- 23 c 
6 15-20 c 
6-7 24 -1 c 

TESTIMONY OF GTEFL WI TNESS HI CKS 

Page Line Objectio n 

2 14-18 A, B, 0, E 

3 1-25 A, B 

4 1-22 A, B 

TESTIMONY OF GTEFL WITNESS STEWART 

Page Line Object10n 

6 8-14 A, B 

7 4-19 A, B, c 

7-8 21-4 A, B, c 
8 8 -12 A, B 

8-9 16-7 A, B 

9-10 9-3 A, B 

10 7-18 A, B 

11 1-1 0 B, c, 0, E 

I 

I 
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TElfPHQH£ C~AniES C!lAPIER ZS_. 

(8) In tht tvtnt thlt a utility and &ppllc.nt &rt un&blt to &grtt In rtg&rd to an 

t•ttn sion, tither party ~ay appeal to the C~lsslon for 1 review. 

Speci He Authority: 36-4. 10, 36.c . 20, F.S. 

l&w lop1-ted: 36.c.03, F .S. 

Histor, : Revised 1211/68, "-"ded 3131n6, fo.-r1y Zs-4.67. 

25 ..... . 060 Grades of Service. 

l ll Each telephone utility sh&ll provi de equipo~ent and f&cl11tles designed and 

t ng innred In accofd&nce with rulhtlc &ntlclplttd subscriber d ... nds for regr~dlng of 

strvice and shall have 11 Its objective the satisfaction of at ltllt ninety-five 

percent (95%) of all applications for regrades of service Inside the bllt rate aru of 

tach ••change within & thirty (30) day ~a•i~ lnttrv&l. 

(2) To ensure & unlfo"' trUtMnt of the various gradts &nd chssu of service on 

1 statewi de buis, each telephone utility not prtuntly In coonpll ance shall establish 

u 1 qo&l tht &tUi,....nt of the following objtctlvu : 

(&) Tht 11lnl- gr&dt of strvlct offered shall not ucttd 1 ~a•l- of four (4) 

~• In stations per c i rcuit . 
(b) This ~ini- gr&dt of strvlct offering beyond the but r&tt aru, whtrt 

offereo, shall bt provided at that COIIC>&ny's prescribed ratts for such servi ce without 

tht applicat i on of ailugt or zone charges . 

( c ) Accordingly, tach &ffected \ tlephont company shall, as economic consideration~ 

pe,.it, undertake such upanslon of Its phnt &nd revisions to Its tariff 11 Ny be 

nt r.ts.ary to rulht thtu objtctlvtl within (5) yurs fr.,.. t he tfftctlvt date of then 

ru l es. The utility a&y regroup subscribers In such aanner 11 uy bt nectlury to carry 

out the provisions of this rult but It shall not deny service to any · ellstlng 

s ubscdber . 
(3) During tht lnteri~ period requl rtd for COIIC>l hnce with the above, the 

presently prescribed N•l- of five {5) u i n ·stations ptr lint for ~HI-party urvlct 

sh~ll apply . 

Specific Authority: 36-4.20, f . S. 

lav hopl-nted: 36-4 .03, 36-4 . 15, F.S. 

tti s tory: Revised 12/1/68, Mended 3131n6, fo,.-rly Zs-4.60. 

25 ..... . 069 ~inttn.,.CI of Plant & [qul.-ent. 

(1) £och telephone ut i lity shall adopt and pursue 1 ~•lnten&nCI progruo a i ... d at 

a ch·l evl n~ tfflchnt oper&tlon of Its systttO so u to Pt"'lt tht rendering of uft, 

&deou&te and conti nuous urvlce at all tiNs. 

( 2 ) IUinttnanct shall Include ~ttplng &11 phnt &nd equlpo~tnt In 1 good state of 

rtP&I r consisten t with uftty and adequate u rvlct perfonnance . Broken, daa&gtd, or 

dtttri or• ttd p•rts which are no longer strv icublt shall bt rtp&lrtd or rtphctd. 

Adjustabl e apparatus and tQUipMnt shall b t rudjusttd u ntcesury whtn found by 

~rtvtntivt r outines or fault locat ion t ests to bt In uns1tlsfactory operating 

con lit•on. Elec t r ical faults , such as luk&gt or poor Insulation, nol u Induction, 

" oss t~ H, or poor t rans~i ss I on ch&r &c ltrl st l cs, shall be correc ttd to tht t el tnt 

or~ctic•blt wi t hi n th~ design Clp&blllty of tht pl1nt 1ffec ted . 

(3 )1 &) E•ch telephone COIIC>&ny shall dluggrtg&te and uparately tariff the ch•rgts 

for Installat i on and ~• lnttnance of ....t>eddtd CPE and Inside wlrt . 

( b) rach teltphont COO\p&ny shall ~•k• prov ision for suffi c ient p•rts , supplies 1nd 

Hrsonntl to .... t the requlr-nts of this subuctlon and paragnphs 25-4. 03•5 (2)(b) . 

~-J9 
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![l[pt!)!l[ (Q!!PA'fJ ( 5 Ctl!PIC! 25-4 

(c) 1\Ainten~nce for Inside v lre shall be offered to custOO>e r& u specifi ed belov . 

However, if the C-luion hu approv~ thw cler<guhtlon of Nlnlen&ntt of Inside v l re 

for & COO!ll>&ny, th&t COOIPany Is not required to ll&lnt&ln inside vire under Urlff . 

1. At the cuu-r•s option : 

&. A t&rlfftd, recurring 010nthly Nlntenance service ch&rge, If the COOIPany 

lnst&lltd the lnsldr v lrt, or 

b. A t&rl ffed, nonruurrlng quarter hour Nlnttn&nce prto~i us vork ch&rge 

p l us a ch&rge for 11aterials . 

2. At the cor.pany's option, a tariffed recurring 110nthly 11alntenance service 

charge f or Inside vlre the c001pany did not lns t&ll . 

(d ) Unless the COOIPany's tolbeddt d CP£ has bun deregulated , 11aintenance for all 

CPE shall be offered to cust0111rs undar t he follovlng two options : 

1. A t&rlffed, recur ring 11onthly 11alntonance service chargo plus a charge 

for parts as requl red; or 

2 . A tariffed, nonrecurring quarter-hour 11aintenance service cha rge plus a 

ch&rge for parts &s roqulrod. 

S!>Kiflc Authority: 350.127(2), r.s. 
La .. 1""'1-tecl: 364.03, 364.15, r.s. 
History: Rt¥1secl IZ/l/68, -nd~ lZ/13/82, 9130/85, for.erly 25-4.69. 

~.070 lnlerrvption of Service . 

(1) Each telephone utility shall 11ake all reasonable efforts to 01 ln l01he the 

uttnt and du. &tlon of interrruptlons of ltrvlce. Service repair progrPs should h&ve 

u tht~r objecti ve the restor&tlon of service on tht sUit day that the Interrupti on Is 

nported to the COOIP&ny (Sundays &nd holid&ys eacepted). 

(2) h ch telephone utility sh&ll conduct lh operations In such N nner to Insure 

t h&l, I n uch each&ngt, nl nety- flvt (951:) percent of &11 Interruptions In telephone 

service occurring In &ny calendar 11onth shllll be cleared &nd service restored within 

twenty-four (24) hours (Sundays and holidays eaccptedl after the trouble Is reported to 

the coonpany, e•upt where such Interrupt I on< a r e caused by -rgency sl tuat ions , 

un&vold&ble cuu&ltlu and &cts of God affecting large groups of subscri bers or due to 

subscriber owned equipment. 

(3) Priority shall be g iven to service interrup t ions repor hd to, or uctrhined 

by, the COII\P&ny which &fftct public health and safety &nd such service Interruptions 

shAll be correct~ •• pr00111tly u possible on &n ..,.rgency bull. 

( .. ) Each telephone utility sh&ll N l nta in &n accurAte record of t rouble reports 

!Qde by Its cust0111rs &nd shall establish as I ts objtttlvt the ll&lnttn&nct of service 

at • level such th&t the &vtragt r&U of &11 lnitl&l cust0111er trouble reports (trouble 

i nde•) i n u ch each&nge or service center vlll not eacud an &IIOunt equ&l to s la (6) 

t i"'u the &ver&ge 111ln stAtion to l int r&tlo for th&t uch&nge &t the f l rst of t&ch 

yur per ont hundred (100) tot&l telephone units per 11onth . The c&lculatlon of 

telephone units shall consist of t he following coooput&tlon: E&ch residence Nln a nd 

l>uslntu tattnslon telephone • one telephone uni t - u ch busl ntu ll&ln or PBX trunk • 

tvo and one-half (2 112) telephone units - e&ch kty, cent ru or coin st&tlon • tvo and 

one-h&lf (2 1/2) telephone units and each residence ea tenslon s Utlon • ont h&lf (l/2) 

unit. For any reporting period where the actu&l avtr&Vt trouble lndta during th&t 

period ucttds tht prescribed lt•tl f or any t achanve by two (2) or 110rt reported 

troubles per ont hundred (100) telephone units, such 1 sltu&tlon shall bt cons idered to 

i ndlc&tt tht nted for lnvts t ig&tlvt or cor rective act ion by the COIIPiny . Thtst avtrigt 

r&tes sh&ll not &pply to reports r esulting froa Interruptions c&uud by -rgtncy 
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situat i ons , unavoidable cuualtlts, acts of God affecting large groups of subscribers, 

non-urvict affecting reports or troubles found to be beyond tht control of the 

t~ltphont cooopany or due to subscriber owned eq.ol-nt . for the purpose of thl s rule 

an Initial report shall bt construed to ~~tan a cust-r report on a station, or other 

plant It ... on wt.lch all previous cust-r reports on record for that parti cular 

trouble have bttn closed. 
Specific Authority: 364.20, f.S. 

law I"'Pl-nttd: 364.03, 364. 17 , 364. 18, f .S . 

History: Revised 1211/68, Mltndtd 3/3ln6, fo,..rly 25~ .70. 

25~.071 Adequacy of Strvlce. 

(I ) EAch t elephone utility shall furnish local and toll central office switching 

servlct on a twtnty- four (24) hour basis each day of tht year In all eachangts. 

(2) Usage studies, Including operator Intercept, recorded announc-nt, dlnctory 

ass i stance, repair and business offlct services shall bt aadt and records .alntalntd to 

tht eattnt and frequency necuury to detel"'llint that sufficient equlpo~ent Is provided 

dur i ng the average busy season busy hour, that an adaquate operating force Is provided 

to Net the prescribed answering tiN requlrt01ents of Rule 25~.073 and to pel"'lll t force 

adjustNnts throughout the year for greater operating econ~y. 

(3) Euh telephone uti lity shall provide switching equlpeent, tNnklng and 

usoclahd facllll\ts within IU operating terr itory for the handling of loul and toll 

traffic, designed and enginurtd on the l-uis of realistic forecasts of growth sou to 

onut the following service standards during the average busy uuon busy hour: 

(a) At least ninety-five (9!'>%) percent of all calls will receive a dial tone 

within throe (3) seconds . 
( b) At l ust ninety- seven (9711:) percent of all calls offered to any trunk group 

(toll connecting. Interoffice, e•ttndtd aru servi ce) will not encounter an all-trunk 

busy condition. 
(4) Telephone calls to valid nUIIIbers should encounter a ring-back tone, Hne busy 

si gnal, or non-orklng nUIIIber I ntercept facility (operator or ncordlng) after 

cooopl etlon of dialing. The call c:ooopletlon standards established for such calls by 

category of cell Is as follows : 

Intra-office calls 
Inter-office calls 
E•ttndtd Area calls 
lntra-coonpany 000 calls 

lnttr-coonpany 000 cal h 

and lntra-coonpany calls 
ut i lizing tht facilities 

of two or ~re C:O"'Panlts 

ninety-five (9!'>%) per cent 

nlntty-flvt (9!'>%) percent 

nlnety-flvt (95":) percent 

ninety-two (92%) percent 

(!'>) All ttltphont calls to Invalid telephone nUIIbtrs in c-n controlled c:tntral 

offi ces and to vacant selector ltvtls In step-by-step central offices will encounter an 

operator or suitable rtcordtd Intercept facility, prtftrably a recording othtr' than tht 

non-orklng nuool>er recording ustd for valid nUIIbtr calls; provldtd that In thou central 

offlcts designed t o use digit absorption In tht processing of cells, a period of flvt 

(5) yurs fr0111 tht efftctlvt datt of thtst rules 'h&ll bt ptl"'lll tttd to Ntt this 

requlr-nt, uctpt whtrt practical or tcon~lc considerat ions dlct&tt othtrwlu. 

4~1 

499 



500 

ORDER NO. 
DOCKET NO . 
PAGE 43 

~.No. 13D 

21280 
880815-TL 

ATTACHMENT 5 

ICW'IQ!IE C(l!!PAtil tS O!APJ[R ZH 

(6) A line busy slgn1l (60 \~~pul se pl'r •lnute ton~) sh1ll not b~ us.d for any 

s igr.11ing purpost except to cltnote th1t 1 subscriber's lin~ or o t her v1lld tennl n1l or 

centru or PBX trunks 1nd/or equlpontnt where the qu1ntlty h control l ed by tht custooner 

Is in use. Those COIIplnles now usI ng thi-s t one to denote other condl t Ions, such as 

1ll- trunk busy conditions , congestion or block1g1 In comnon control ctntral office 

h cilltits, etc ., ... 111 establish and r eport to the Coomlssion, objectlv~ dates for 

correcting this condi t ion wi t hin one t.un;lred eighty (180) d1ys of t he ofhcllvt date of 

th i s rule. 
Specific Authority: 364.20, I .S. 
law l~~pleaenttd : 3f~ .03, 364 .17, 36'-. lC, r.s. 
History : ltevh ed 12/1/Gil , /"""nclcd 3/3 \r ,G, f:l r-.13111• 25- ·: .71. 

25-4.072 Trans11isslon lloq.,lrcmonlt. 
(1) Telephone utill tle~ sha\1 furnish tnd mlnt ain tht necesury pl&nt. equlp~~~nt 

11\d hclll tlts to pr ovide ooodtrn, 1dequHe , suf f ici ent 1nd efficient tr1ns11lulon of 

coanunlc1tlons between custoaoer s in their urvlcc.- nus . Trans11l sslon sh11l bt a t 

1dequ1te vol~ h vtls 1nd fru of Nceuive distortion. levels of noise 1nd crosst1lk 

sh1ll bt such u not to h~1ir ccnnunic~tions. Tl:e 11ui"""" loss objective of inter-te>ll 

trunks shill bt consistent with the requirements of the nationwi de switching phn and 

overall tr1nt11lssion losses within uch trunk group wl\1 not vny 110r1 thin plus or 

11inus t...o (2) db. 
(2) The telephonc.- indunry 1nd th~ Public Service Coamisslon, through thtlr tell 

progn•s , art lftlklng constantly incruslng d"'ands upon 11illiw1ll supply units. The 

tc:c~sslblllty and dependability, with ro:pect t o 1ccur1te f requency setting 1nd correct 

e>utput level, Is of utr..,. l~~port•nce. Effecti ve hmedhtely, 1long with 1ny ujor 

1dditl on or chaniJie>ut, accur~tt depend1ble 11illlwatt supplies sh1ll bt 111d~ 1 put of 

each central office entity. Additionally, for t hose centr1l offices h1vlng 1n Instal led 

line CIPICity of ont thousand ( 1,000) line-s or 110re, the buffered accl.!n on a •l nl 

three lint rotary gre>up b.sh st.1ll bo a part of the ml11iwllt supply . 

(3) Within two (2) years fr~ the eff ect i ve date of those rules tach centr1l office 

will bt equipped with a •lniOIU:II of one ( 1) tl.!nnination which wil l t r ip ringing and 

ttnnlnat t the lint on a ballnced buls so t h1l end to tnd noist tiUsurtllfnts •'Y bt Ndt . 

Specific: Authority: 364.20 , F.S. 

law l~~pl-ttd: 364. 03, F.S. 
History: N.., 12/l/68, AMended 3/31176, fon.orly ?.S-4.72. 

25-4.073 Answering Tillie . 
(I ) Each telephone utility sh11l provi de cqulp~~ent designed and englnured on tht 

buis of rull stic forecuh of grow:h, and shdl Oll~e 111 ruson1ble efforts to p. ovl dt 

1dequatt personnel so as to 11tet the followin~ service criteria under nonnal openting 

conditions : 
( a ) At lust ni nety (9!r.') percent or al l toll ulls offered to u ch toll office 

sh1l l bt a.ns,..ertd within ttn (10) seconds 1fte r the stlrt of the 1udlble ring. 

(b) At lust ninety (9~) percent of all calls directed to Intercept, d i rectory 

asslstanc• and repair service s and eighty (80%) percent of 111 calls to business offices 

~hall bt answered within twenty (20) seconds af t e r tho start of the 1udlbl t ring. 

(c) Tht tetlls • answered" u used in subp~ragraphs ( a ) 1nd (b) above shall bt 

c:onstrutd to •ean 110rt t han an acknowlt.!dgment t hat the cust001er h wait ing on tht lint. 

It shal l 111an that tht operltor or service representative Is r eady to render assistance 

and/or accept the l nfonnat lon necess•ry te> process the c1ll , eacept that with respect to 
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c.lls to business office services where the coonp£ny practice provides th1t such call s 

ut directed to •n operator position, 1n £ddltlon1l twenty (20) uconds will be a llowed 

to eahnd tht call eacludlng the t l llll! required for the cust-r to provide sufficient 

infonrl6t lon to the operttor In order to process the call. In tho~t Instincts where tht 

c1ll cannot bt tatlnded within the £llotltd IntervAL the c.lllng puty Is to bt glvtn 

the option of placing the c1ll again or providing a nUOibtr by which 1 c011p1ny 

representAt ive wi ll return the c1ll within ten (10) 11lnutes or at a ti11e 11utu1lly 

conveni ent to tht p£rt l ts. 

(2) Ans,.trlng tlllt studies shall be 111dt to the utent 1nd frequency ntetsury t o 

dtttmlnt c~llanct wi t h this rult . llonthly SUIIIIIry results of such studies sh1ll bt 

flltd "'ith tht C011111isslon prQIIpt l y after th t end of tach calend£r quarter. 

(3) All telephone cOtlp&nltl art taptctod to 1nswer their ll&ln publi shed telephone 

nUOibtr on a twenty-four (24) hour • d1y buls. Such £ns .. erlng ,...Y be handhd by 1 

spteill operAto r at the t oll center or dlrtctory uslstonet facility when the c011p1ny 

offices £r t closed. Where £fter hours c£lls 1 re not h£ndltd IS dtscrlbtd £bove, at lt£St 

the fl rst published business off let nUOibtr wl 11 be equipped with a telephone answering 

dtvlct which wi\.1 notify c£llen after tht nonul work i ng houn of tht hours of 

operAtion f or that business office . Where recording devi ces art used, the lltSUgt shall 

includt tht tthphone nUIIber usl gntd to h1ndlt u rgent or -rvency calls whtn tht 

business office 11 cl osed. 

Specific Authorit~: 364.20, F.S. 

YW ,..,,_ted: 364.03, F.S. 

Hlltory: Ntw lUI/68, Atotnded l/Jln6, forMrly 2~.73. 

2~.074 Intercept Service. 

(1) Intercept ~trvlct shall be engineered to provide a ninety (90'.() percent 

cQIIPletion for changed nUOibers (with the ucept lon of the thl rty (30) day' period 

l-dl£ttly following an l nltr-offlet tr£nsftr wi th direc tory) and • n eighty ( 801: ) 

COIIIPlttlon for ·~cant or non...,orkl ng nUOibers without encountering a f&llt station busy 

slvn• l; provided th&t In tho~t central officu designed to use d l vit •bsorptlon In the 

processing of e~1ls, • period of flvt (5) yurs f r011 tht effective d£tt of these rules 

shall bt penoltttd to .. et th i s requ l nnent, eactpt where practical or econ011lc 

considerations d \cttte otherwise. 

(2) Subscriber lints whi ch 1re tt11porarlly disconnected for nonpl)'lftent of bills 

will be placed on i ntercept ( Preferably operator I ntercept) . 

(3) All pri vate branch each1nges (and ln-0111 Paging Syste11s), whether provided by 

tht CQIIP£ny or cust011er, equipped for direct ln-di £llng 1nd ln$11lltd a fter tht 

efftctht d&tt of thut rules sh&ll aut tilt nrvlce rtqulr-nts outlined herein prior 

to tht ass l vnaent of & nUIIbtr block by t ht ttltphone COI\Pany. 

(~ ) With the uceptl on of nUOibtrs th1t Art ch£nged coincident with the Issuance of 

t he nt" d irect ory, Intercept service sh1ll be provided by each ttl~phone comp£ny In 

Accordance " l t h the following : 

( 1) In tt ll"lllnll per atltlon offlcu, I ntercept aervl ct shall bt provided f or 

non-orking and ch1nged nUOibtrs until uslgned, re- lulgntd or no longer llsttd In the 

directory . 
(b) In tt,.l n•l ptr lint offlcts. Intercept urvlct sh1ll bt provided for ch1nged 

nUIIbe r s f or bus\ntss service until re-assi gned or no longer listed in the directory and 

for ch1ngcd nudltrs for rts l dtnet service for 1 11lni11U11 period of aloty (60) days, 

unl ess re- •ssi vned . 

:JOo- A 



.s-ao - B 

ORDErt NO. 
DOCKET NO . 
PAGE 45 

Supp. No. 139 

21280 
880815-TL 

ATTACH11ENT 5 

IEL£P!()NE CO!!PAH!ES C~PIER 2H 

(c) Any 7-<llglt nUIIIbtr (or other nUIIIber urvlng a p•bllc ufety or other ..,,rgency 
agency) .men r eplaced by the unlverul -rgt ncy nUIIIber "911" shall bt Intercepted by 
tither 1 telephone coonpany auhhnt or a public u fe ty agency operator or special 
recorded announc..,ent for a t least one year or until tht neat di rectory Issue . 

Also, wbtrt econ011lcally fusible , Intercept service for the universal -rgtncy 
telephone nUIIIbtr "911" shall bt provldtd In central offices ..t1trt the nUIIIber is 
Inoperable. Tht Intercept service can bt 11achint with a lltss&gt Indicating the "~11" 
..,ergency nUIIbtr Is inoperabl e In t hat aru and to consult tht direc·tory for t he 
appropriate c-rgency nUIIber or If 1 directory Is not available to dial opera tor for 
aulttanct. 

(5) All untral offices l nstalttd after the effective date of lhese rults shall bt 
provi ded with suffici ent intercept equipollent to 111et the criteria set out In this 
sect ion. 
Specifi c Authority: 364. 20, F.S. 
law I~~pl-ted: 364.03, r .s. 
History: New 1211/68, Mended 3131n6, forNr1y 25-4.74. 

25-4.075 foreign hchanve Service. Forei gn exchange service shall bt furnished 
by tach telephone c011pany operating In Florida between tht tachanges within the 
t erri tory served by it or t o uchangu of another coonpany to any person applying for 
Slllt .mo will pay the approved tariff rate for such urvlce when hcillths to furnish 
uld service art available. The tariffs of all such telephone coonpanlts shall Include 
for C011ml sslon approval rates and charges applying to foreign tachange service. 
Specific Authority: 364.20, r .s. 
law !~~p1...nttd: 364.16, 364.20, r.s. 
History: New 1211/68, .._ndtd 31lln6, fo,..r1y 25-4.75. 

25-4.0751 Direct Distance Dialing Service. Each telephone utility shal l 
undertake such additions to and BOdl flcat ions of its equipoent and faci l ities as lily be 
requi red to provide on customer dialed toll calls a 11ethod to aut011atlcally Identify the 
calling number (ANI) for Individual and t wo-party lint service . This progr111 shall be 
iniUahd without unrusonablt delay and shall have IS Hs objective the sa tisfaction of 
t his requir-nt on the foll o .. lng schedule, eacept .mere econ011lcally l01practlcable: 

(a) Within three (3) yurs on uisting central offices equipped fo r one and tvo 
party ANI . 

(b) Withi n flvt (5) years fr011 the effective date of this rul e In all talstlng 
central office uni ts . 

( c ) !~lately upon placing Into se rvice any ne" central office units . 
Specific Authority: 364.20, F.S. 
law l~~pl-ttd: 364.03, r .s. 
History: N- 31lln6, fo.--rly 25-4.751. 

25-4.076 P.ay Ttl~- Service Provided By local Eachange Coonpanles . 
(1) Each local uch&ngt c011pany shall, where practi cal , supply a t lust one coin 

telephone in tach eachangt that will bt &vallablt to the public on a twenty-four (24) 
hour bu ls. This coin telephone shall bt located In 1 pr011lnent location in tht 
exchange. Eacept IS provided herein, • t.lephone coonpany 111y no t be requi red to provide 
pay telephone service at locations where t he r evenues derived therefrom are insufficient 
to support tht requi red investlrltnt unless reasonable public requi r-nts wl 11 be 
served. Pay stations shall be l ighted during the hours of darkness "hen light fr011 
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(2 ) hch telephone ltltion shall rtturn any deposited UIOunt If tht call Is not 

coonpl e ted, tacept ooesugtl to a futurt Group A access nUIIber. 

(3) Each ttltphont stati on shall have tht capability of coin frtt acctss to a local 

exchangt coonpany toll o.,.rator and the universal -rgtncy telephone nUIIber "911" where 

opuabh; and coin frte or coin rtturn access to local d l rtctory u sls tanct, lnttrcept, 

rtpai r strvict and calls to tht business office of the conpany . 

(4) hch telephone stltion shall bt equipped with a legible sign , card or pl&te of 

rusonablt ptnaanence which shall Identify tht following: tht teltphont nuonber and 

location addrtu of such stat i on, t ht n111e or rtcogni ublt logo of the owner and the 

party responsible for repai rs or refunds, frtt ttltphont nUIIbtr of responsible par ty and 

clur dialing Instructions (Includi ng notice of tht lack of availability of local or 

tol l service). The Identification of tht loe~tion address for local eachangt and pay 

telephone coonpanltl shall bt coordinated wllh tht appropriate "911" or -rgency center 

where applicable . 

(5) Each tthphont stalion wh i ch provides access to any long distance company 10111t 

provide access to all locally avai l abl e long distance coepanlts regardless of which fona 

of access Is aval la.blt. 

(6) Each ttltphont station IIUS t allow inc0111ing calls to bt rtctlvtd, with t ht 

tactption of t ho'' l ocated at penal Ins t itutions , hospi tals and schools, and at 

locations specifically txaopttd by the CCG~~I uion. There shall bt no charge for 

nctl ving lnc011l ng local calls . Where inc011ing calls art not rtctivtd, l nttrctpt shall 

bt provided . 

(7) Whtrt ther e are ftwtr than three telephones located In a group, a directory for 

tht entire loe~l c all i ng aru shall bt Nintai ned It each staUon. Where there art 

thrtt or IIOrt telephones located In a group, a directory for tht enti re local calling 

aru shal : bt aal ntalned at every other stati on . However, where telephone stations are 

r , lly enclosed , a d irectory shall bt aaintal ntd a t tach station. 

(8) Nonaal Nlnttn&nct and coin colltctlon activity ahall Include a revltw of the 

cl eanliness of each station and reasonable efforts shall bt .. dt to ensure that 951: of 

all stati ons are c1tan and fret of obstructions. 

( 9) Each ttltpllont station Installed afttr Jan111ry 5, 1987 shall confonn to 

subsecti ons 4 .29.2 - 4 .29. 4 and 4 . 29 . 7 - 4 .29.8 of tht Alltrlcan National Standards 

Specifications for Kaklng Buildings and facilities Access i ble and Uuble by Physically 

Handicapped People, approved February 5, 1986 by the Alltrlcan National Standards 

Institute, Inc . (ANSI Al17 . 1-1986) . hctpl f or locations on fl oors abovt or below entry 

level in buildings not servi ced by a rlq) or elevator, such stations shall be pl&ced In 

areas accessible to the physically handicapped. 

Specific Authorlt~t : 350. 127(2), r.s. 
Law IIIPl-ttd: 364.03, F .S . 

History: Nw 12./1/68, AMnded 3/3ln6, fonaerly 25-4.76, Minded 115/87. 

25-4.077 ,..terlng and Recording Equl.-nt. 

(1) Wh•re - chanlcal or electroni c Nans art used for rtgistulng or rtcordlng 

infor"ll&tlon which will afftct a subscriber 's bi ll . such equlpo~~nt shall bt In good 

... chanlcal and tltctrlcal condlllon, shall be accur ately read, and shall be fr'tquent ly 

Inspected to I nsure that I t I s func tioni ng properly. 

(2) Ev•ry ttltphon• .,ttr and recording dtvitt shall be tested prior to I ts 

Insta l lation, tither by the ~~anufacturer, tht utility, or an approvtd organhatlon 

equi pped f e r such test ing. 
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(3 ) Each utility shall provide, or have access to, the necessary facilities, 
lnstr .... ents, and equlponent for testing Its .,.ttrlng and recording equlponent and shall 
adopt appropriate practices for the perlodl ·c testing and Nlntenance of such devices to 
Insure tht Integrity of their operation . Such practlus shall Include specific 
Instructions for verifying, Including the frequency of such verification, the tllllt of 
day reflected on tht operator calculagraphs and/or ODD ticketing equlponent. 
Specific Authority: 364.20, r.s. 
law J~~pl-ted: 364.03, r.s. 
Hi story: New 1211/68, AM<Ided 3131n6, ro.--rly 2~.77. 

25-4 .0770 Custa.er Appolnt.tnts. 
(1) When tht coonpany dtter.lnu that It Is likely that a pr..,hes visit and entry 

to the cust-r ' s pr•lses (for installation, 110ves, changes or repairs) will be 
recenary, the coonpany shall, .,lth cust011er approva 1, ad vi u the cus t011er of the ti111e 
that Its representative will be at the preelses . Appolnt-ents will be set within the 

tl .. fr-s of 7-12 " ·"·· 12-S P."· · or S-9 P.". or, upon cust-r and coonpany 
agre-nt, appolnt-ents Ny be set for a specifi c hour or day . Appearance of the 
coonpany representative to render the urvlct during the ut period shall constitute a 
kept appolnt-ent by the cc.pany . fAilure of the ca~~pany representative to be present 

during tht prescri bed period for the appoint..nt shall constitute a 111iued appolnt ... nt 
by the ca~~pany . ln conflnnlng the appoln\tllent, the coonpany shall specifically advise 
the cust-r of the hour or hours applicable to the appolnt-ent . 

(2) Each coonpany shall keep a t lust 951: of all such appoint...nts each 110nth . 
Where appolnU...nts cannot be kept by tht c0111pany, the cust0111er shall be notlfhd by 
teltphone call prior to the beginning of the appolnt...nt period If a can- be-ruched 
nUOiber Is obtained fr011 tht cust-r and a new appolnt ... nt shall be scheduled. No 
appolnltlltnt cancelled In t his Nnner shalll constitute a kept or t11lsstd appolnt11ent by 
Hot ca~~pany. 

(3) Whenever a ca~~pany representative is unable to gain adllllttance to a cust011er's 
prHIIus duri ng tht scheduled appoint...nt pe·rlod, the COOIPany representative shall 1tave 
a notice, Indicating the date, tl ... nUll t>f subscriber, telephone nUIIber, and s i gnature 
of the representative. Failure of the cust011er to be present to afford the ca~~pany 

representative entry to the prto~lns during the appolntlltnt period shall constitute a 
111\isud appolnt~~ent by the cust011er. 

(4) Appolnt-ents Ny be canct11td by the cust011er by telephone or personal 
notification, prior to tht start of the appoinltlltnt period. 

(S) Tht ca~~pany shall Nlntal n data and records sufficient to allow the C011111iulon 
to ascertain coonpliance with this rvlt . 

(a) Each COIIP&ny shall at lust Nintaln the following l nfonnatlon on each 
&ppoint-.nt Ndt : reason for pr..,ise entry (Instal lation, IIOVt, change, or repair); the 
date and tlt11t tht cust-r requested n rvlct; the appolnt~~ent date and tltllt peri od 
agreed upon; the date and u .. the appoint..nt Is cleared without a pr..,ist visit , If 
applicable; the date and tl .. of cancellati on of an appolnt..nt by either party; the 
date and t iM of arrival at the cust-r's prtt~~lus; and the date and tl.,. of ca~~pletlon 
of the service. This lnfonnatlon shall be Nlntalntd for one year following the 
ca~~plttlon of the service. 

(b) Each coonpany shall report quarttrl y to the C011111lsslon the record of the c0111pany 
with respect to • lued appoinlllents . The repor t shall contain, on both a 110nthly and 
annual bash, the total nUIIber of cust0111er appolnlllents Nde pursuant to this rult, the 
nUIIIber of appolnt111ents clured without a premise visit, the nUIIIber of appolnt11tnt1 kept 
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