PUBLIC SERVICE COMMISSION
Fletcher Bullding
101 East Gaines Street
Tallahassee, Florida  32399-0861
MEMORANDUM

August 17, 1989

[{g 5 ¢ DIRECTOR OF RECORDS AND REFORTING_ : e
3P |

DIVISION OF COMMUNICATIONS (MAILHOT)7at
DIVISION OF ELECTRIC AND GAS (TAYLOR)
DIVISION OF WATER AND SEWER (LOKE)
DIVISION OF RESEARCH (HEWITT) CBH-

“¥,
FROM : DIVISION OF APPEALS (SMITH, BAKSTRAN)
DIVISION OF AUDITING AND FINANCIAL ANALE;;?ﬁ<SOUD e /ﬁﬁif

RE : DOCKET NO.: 890252-PU, AMENOMENT OF RULE 25-22. oos FAG,
- PERTAINING TO CONFIDENTIAL INFORMATION :

AGENDA: 08/29/89 - CCNTROVERSI&L AGENDA - PARTIES MAY PARTICIPATE
PANEL: ©  FULL COMMISSION : '

CRITICAL DATES: RULE MUST BC FILED OR WITHORAWN WITHIN 90 DAYS OR 21 DAYS
- AFTER THE LAST PUBLIC HEARING OR MEETING ON RULE AMENDMENT

RULE STATUS: P‘DPQSAL o DEADLINE MA( BE POSTPONED

ISSUE AND RECOMMENOATION SUMMARY
IN3UE 1. Should the Comnission propose to adopt the amgndméét-of Rq}é
2539 0067 | -
RECﬁﬂMENDﬁfiﬂ%‘ Yes.  The <ubstantiail§'reworded rule 'ecomméﬁded 5y:sfaf‘
ciarifies and simplifies ‘the process of determ1n)ng whether nat=r1a! shouid be -
classified as confidentiai. The rewo"ded rule also 'acorpori*es rnztain o

¢hanges required by the Legislature during ts 1989 session.
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ISSUE 20 May staff file this rule with the Secretary of State for adoption

without further consideration, if no hearing is requested or comments filed?

e o
=
o=
o

EXDATION:  The Commission should direct staff to file the rule with the

Secrétary of State, If no hedaring is requested anc no comments are filed.

BACKGROUND

Under Fiorida's Public Records Law, state agencies are required to
permit inspection of thelr public records by any person desiring to do so
pursuant to section 119.097, Florida Statutes, untess the records are exempted
by subsection (3) of that statute or by some other law. Public records are
defined essentially as all doluments or other material, regardiess of physical
form or characteristics, which are made or received in conneétion wfth the
transaction of officlal business by the agenc}. By sections 364.183, 366.093,
and 367.156, F.f., the tLegislatuye exempted certain rec0r¢5 received by ihe
Cemmissimn From the disclosure requtrémentg of the Pﬁbl!c Records Law. Ubon
request of the utiilty, records received by the Coﬁmission which are shown to
he proprietary confidential business information are exempt from disc}b§ure
and must be kept confidential by the Qmmniésion, Also, material reéeived,bj-
the Commissicn in comnéction with an inquiry is exempt by virtue of s.
350,121, F.§.

Unfortunateiy, these statutes, until vecently, did not define
proprietary confidential business information. Rather, they presented ér

nonsaciusive 1ist of examples of confidential information. Conseguentiy, the

s

prasent Rule 25-22.006 requires 3 utility seeking confidential classification

of 119 records Lo show how fhe records qualify as one of more of the stalufory

<
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gexamples or, If none of the examples apnlies, to show how disclosure of thé
records will harm the utiiity orritz ratepayvers.

The rule worked fairly well until last year when the Commission was
flooded with confidentiality requests, which were the result of increased
competition among utilities, particularly in the telecommunications industry.
{n several dockets, the prehearing officers and the ful) Commission itself,
were having to devote an inordinate amount of time to hearing motions on
confidentiality. At that time, a law suit filed by a group of newspapers
seeking sccess to documents, which had already been classified as 4
confidential, only complicated the situation, HWith the overload of
confidentiality requests, problems with the confidentiality rule began to
emerge.

To resolve these problems and the ever increasing baikloq'of
confidential ity requests, the General Counsel and the Executive Director
convened a task force to review the Commission's procedure relating to
cor Fidential Informetion. After thoroughly examining the confidentiality rule
in light of tha problems resulting.from the increésing number of
confidentiality regquests, the task 7orce issued its final report which
recommended revising the rule to simplify and clarify the Commission’s
procegures.

The task Forceis prescriptions for improving the ruie, as well as
some of the suggestions offered by stilities at the staff's workshop, are
tncorporated in the rule revision racommended by staff.

Subseqguent to the inception of ‘this docket, the Legisliaturs

stgnificantly amended sections 366.093 and 367.156, F.5., which deagi with




gtitity records in the electric and gas and in the water

Significantiy, the statutes now contain a

and sewer industries, respectively,
definttion of proprigtary confidential buﬁinéza information which will give
the Commission better guidance in making its determinations regarding

confidentiaiity requests. Also, the law w111 now allow persons other than

itilities to request confidential classification of their documents. The
toatetlature directed the Commission to adopt rules implementing the changes
made to these statutes.

Many of the statutory changes had been anticipated by staff and were
already a part of the rule revision. Some of the changes, such as tne
18-manth 1imit on the duration of confidential classification and the
specified time for returning certain classified documents to their sources had

not been anticipated. Upon returning to the "drawing board," staff studied

these changes and included them in the recommended rule.
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DISCUSSION OF 1SSUES
55U 1: Should the Commission propose to adopt the amendment of Rule
25.22.0067
RECOMMENDATION: Yes. The substantially reworded rule recommended by staff
clarifies and simpiifies the process of determining whether material should be
classified as confidential. The rewgrded rule also incorporates certain
changes vequired by the Legislature ducring ifts 1989 session:
GISTUSKION:  One of the problems with the present confidentiality rule is that
it containg an ynnecessary distinction between general and specified
confidential material, The general classification applies to all materials
acquired as a result of an inguiry under section 350.121, F.S. The specified
configenttal classification applies to all other confidential material
received by the Commission and to confidential discovery information in the
custody of a party to a proceeding.

The two types of confidential classification were sopposed fo have
two differen! levels of security with the general confidential materia) being
tess stringently protected than the specified. Thus, when general
confidential information has been received by the Commission, the affected
utility oftentimes would immediately seek to upgrade the classifﬁcéticn to
specified. This was unnecessary. because the utilities could have walited
until the end of the iugquiry to reguest upgrade of thefr material.  The new

version of the rule recommended by staff would eliminate the distinction

betwesn general and specified confidential classirications. Under staff s
ommended rule, there will gniy be confidential Information which will
i




always be glven stringent protection regirdless of how the Commission acquires

Under the present rule, when a company filed a confidentiality
raquest regarding material filed outside of a docket, a tentative ruling on
rhe reguest would be made by the Office of General Counsel. 1f the company

srotested the tentative ruling, the dispute would be docketed and set for

agenda. At agenda, the Commission would sometimes assign the matter for
hearing before the prehearing officer. However, the prehearing officer's
ruling would be subject to appeal back up to the full Commission. This would
involve another trip to agenda and maybe one or more hearings. Under staff's
recommended rule, a confidentiality request for documents received outside of
a docket would itself be dovketed and ruled on by ti.e prehearing officer. Any
protest of thit ruling would be heard by the panel assigned to the case. By
taking General Counsel out of the loop and avoiding repeat trips to agends,
much of the Commission's time can be saved and decisions regarding

confidenttality can be made more quickly.

Another change staff is recommending involves the procedures for
requesting access to and editing of ronfidential material, Under a Hiteral
reading of subsection (4} of the present rule, an entire document couid be
classified as confidential just because one worg, such as the password to a
computer system, needed to be kept secret. Such an overbroad classification

eould go unchallenged unless somegne filed a request for determinaticn of

nonconfidentiality of material. The burden of meeting any allegations of
confidentiality would be vo the person seexing access 1o the material: There

{5 no provision in the present ruje for how or when the utility i< to responc
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th the request. There is also ambiguity in the fule suggesting that some
people may be preciuded from seeking access, e.g., if they had an earlier
sppartunity to protest the confidentiality ruling. Under staff's recommended
riie, any person may file a petition to inspect cornfidential material and

shatl serve & copy of the aetitioﬁ on the affected utility or person. The
utility or person would have ten days to file a response stating why the
information should be kept confidential, and the petitioner would have seven
vays to file a repiy to the response. The Commission would then have the
option of ruling on the pleadings or setting the matter for hearing.

Under the present rule, another complication can arise when scomeone i ;~

seeks- an edited version of a confidential document, |.e., the same document .
with the specific confidential information deleted. The person must serve a
copy of his request for editing on the source of the material. The source
would then have 21 days to submit a "proposal to edit material” with the
confidential information highlighted with "transparent ink." The burden would
be on the source Lo show why the highlighted information qualified for,
confidential treatment. Upon a ruling on the proposal to edit, the source
would provide an edfted copy which would be subject to public inspection
pursuant to the Public Records Law. Under the change recommended by staff,
the utility or ﬁerson.request?ng confidential c1dssificatibn would have to
submit one unedited and at Jeast two edited versions of the material. On the
unedited version, the specific information for which confidential.

lassification s sought would have to be highlighted. The request must be

ceompanied by & line-by-line ju

o

“H

A
&

3

icatton for classification, Thus, under

taff's recommended rule, oniy actual confidential information will be granted

!
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exemption from public disclosure and an edited version of the material would
be available for immediate public inspection. This will save time for the
ommls5ion and members of the public seeking access to edited material. It
may also help avoid iitigation.

staff’'s recommended rule will require that the confidentiality
reguest contain an affirmative statement that the information has not been
publicly disclosed.

Staff’s recommended rule includes improved audit procedures that will
aliow utilities to held Off on their confidentiality requests until field
auditors know exactly what documents they actually need. Under the present
ruie, when auditors indicate their interest in a variety of utility documents,
the utilitles immediately file a notice of intent to request confidentiality
and then have 21 days to actually file the request. This {s often a wasted
effort because, ceveral weeks later, the auditors may determine that the bulk
of the documents they had been inspecting were really not needed. Under the
procedures recommended by staff, the utilities will be able to get temporary
eramption from the Public Records Law for all the documents being inspected by
Commission auditors until the eiit conference. Then the utilities will have
21 days to file their confidentiality request. This should greatly reduce the
number of reguests filed by vtilities that are being audited.

Staff is algo recommending a significant change to the discovery
Under staff's rule, when a utiilty agrees to allow Public Counsel to
inspect or take possession of its documents For the purpose of determining

11d. 1ike (o use in a procesding before the

mmission, 1t will be able to get a temporary protective order sxempting the




QCEET RO, BU0G252-PU

August 2%, 1989

information from public disclosure. HWhen Public Counsel decides what
information 1T wants to use. then the utility can file a specific request for
a protective order.  This should greatly reduce the number of confidentiality
requasts in cases involving the Public Counsel.

Angther change regarding discovery is that protective orders will
cleariy appiy to the Offlce of Public Counsel making confidential information
in its possession exempt from the Public Records Law. This is one of the
changes staff was working on when the Legislatyre amended the law to
specifically make Public Counsel subject to the Commission's protective
orders. Continuing disputes over this issue last year helped complicate
discovery In Southern Bell's rate stabilization case (880063-TL).

Arother change reguired by the Legislature limits how long
confidential matarial, which is not made part of the record, can be Kept by
the Commission: not longer than 60 days after the final order, unless it is
appealed: if appealed, not longer than 30 days after the decision on appéal.

One more significant change mage by the Legislature involves the
duraticon of confidential classification. This was a change not anticipated by

staff and required substantial rewriting of subsection (8) of the rule. In

1

accordance with the directions of the Legislature, orders granting

&

confidential classification will have to 1imit such classification to a pericd
not exceeding 18 months uniess, for good cause, the Commission determines that

3 tonger perviod 15 necessary to protect the ratepavers or the business
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information from public disclosure. HWhen Public Counsel decides what
information 1T wants to use. then the utility can file a specific request for
a protective order.  This should greatly reduce the number of confidentiality
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Angther change regarding discovery is that protective orders will
cleariy appiy to the Offlce of Public Counsel making confidential information
in its possession exempt from the Public Records Law. This is one of the
changes staff was working on when the Legislatyre amended the law to
specifically make Public Counsel subject to the Commission's protective
orders. Continuing disputes over this issue last year helped complicate
discovery In Southern Bell's rate stabilization case (880063-TL).

Arother change reguired by the Legislature limits how long
confidential matarial, which is not made part of the record, can be Kept by
the Commission: not longer than 60 days after the final order, unless it is
appealed: if appealed, not longer than 30 days after the decision on appéal.

One more significant change mage by the Legislature involves the
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staff and required substantial rewriting of subsection (8) of the rule. In

1

accordance with the directions of the Legislature, orders granting

&
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finds, that thé information continues tQ be confidéntlel The Commission may.
vhen extend the pertod of classification another 18 months or for a Ionge:
period, 1f the Commission finds that such longer period is necessary.

A copy of the present confidentiality rule is attached as Anpehdig»
A, Staff’4 recommended rule amendment, which is-a substantié! rewording of
the present rufeﬁ is attached as Appeudix B.

The economic impact statement is attached as Appendix C.
Essentially, there should be only a s1ight Increase in ccﬁying and docketing
costs to the‘CaéijSTon;>uhich shbuid be offset by cost sav%ngs.attfibotable'f
to the time saved by staff and the Commission in evaluating ccnfidehtialityri.
requests. HWith the ciarified procedures fér requesting confidentiality} thé  ”'
utilities shoutd have better guidelines for filing their reques*s
“Consequently, staff should spend less time identifying conftdential
information and the Commissfcn should spend less time holding hearings to
determine what is autuditv confidential

Acrording to utilities responding to data:requests.'theré_uou!d bé
some fncrease in cosfts to regulated utiiﬁttes and their aff iiates reﬁﬁitingf
from the ’uie.chanqe. raﬁging from a fek'dotléré per page to tota¥_;osfs of
several thousaéd dollars annually. The increase in costs wouid_ma{aiy arise
from the lkne;byoiine 1usf1f1cation for confidenfia1rtréatmenﬁ and‘f?om‘
a!qh?i ghting anﬂ editing confidential informatiOn Offa@tting these costs: :
. would be luinqs resultt ng from: eilm!natiqg the need to upgrade’ 'gene.alr"'

soafidential Information to specified: veduction in the number of reguests
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sssociated with material obtained during audits; and avoided hearings. fhe
net fnerease to all utilities operating in Floride and their affilfates
should, in the aggregate, amount to a 1ittle over $200,000 annually,

The proposal of staff's recommended changes may be postponed, but the

Commiesion will need to draft and foimally propose rules regarding the changes

-1

required by the Legislature within 180 days of the effective date o

tegislation, 1.e., by March 30, 1990.
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[SSUE 2: May staff file this rule with the Secretary of State for adoption
without further consideration, if no hearing is requested or comments filed?
RECOMMENDATION: - The Commission should direct staff to file the rule with the
Secretary of State, if no hearing is reguested and no comments are filed.
DISCUSSION: If there are no suggested changes for the Commission to consider,

Commlssion and staff time will be conserved by proceeding with the filing

without concideration at a second agenda.

WIBikp
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means Bruspt from seetion 319,07 L)

muans - a proceeding in which the

determined Ly the

al interests of a party
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cnef material containk proprietary confidential business
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and only ruling on the guestiun O

be the initial
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APPENDIX




orCesamine mazerisl in the Sosmigsion's {lles or in:-gthe possession
P

el por pon &wplﬁyed by the Cosmigsion, which mater fal has

previously besn clagsified as apecified vonfidentiai matérial or

ie subiect ko @ reqguest for specified confidential treatment,
(i} "mource” mosns the person, cerporation or ofher entity

whin crested, ownd or ia described by the material and whose

G
internsts may be affecteod by the discloaurs of the material,
{3} "Bpedified confidential information” means material that
B as peen determined, pursosnt to this rule, to bé proprietlary
sonkidencial nuaiheﬂs information under Section 350,121, 384,183,
= 156,093, 00 367,156, F.5.
f tk}i "Tentative ruling® means a ruling by the Office afrthe
't General Coungel i to whether mateéerial contains proprietary
i3
G confidentisl business information.
-
ha {2} Material received during an inquiry. Inquiries are set
i into #otion by the Commission Chalirman, the Executive Director .or
-l
5 the Generas Counsel,  Inquiries are normally carried out by the
‘: Commission sStaff, but may be conducted by any person designated by
?z- the Commission to do 80. FPor purposes of this rule, any inquiry
j:- raking place during the pendency of a continuing docket, such as
id the fuel adjustment proceeding, shall remazin an inquiry and
jj saparate from the formal precee&ing until the subject matter of
ok the investigaticn is explicitly sade & part of the formal
&3
proceeding by the Commission,
oo ra} 11 material obtained incident te an inguiry by the
i Cozmigrion, Lti sxaff or any consultant employed by the Commizsion
e inowlassitied as general confidential and is @iemp: from Section
% I e 07({1}, P.5,, during the pendency of the ipguiry. _Those
! porrions of staff work papers, analyses and reports containing
Rty
e gunecal confidentis)l material shall remain so classified during
wa the pendency of the inquiry., When the Commission or its staff is
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f43 16/ at any time during the inguiry the guantity of general
£ tal marerial in ronminsion £iles had bacome burdensome,
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file & written walver of the confidential

i by Begtion 380,121, F.5. 1f a written waiver

ia tiled, the materlal may then be declassified, at whirh time it

Will no longer be exespl from Section 119, 07(1), P.8.
fey The gisgion will maintain the confidentiality of all

senecal contidential matecial obtained incident to an inguiry. 1f
jenaral confidential material is to be reviewed by « consultant
exployed by the Commisgion, the spurce shall be notified of the
identity of the congultant and the materials to be revieved,
nenorsl confidential infarmation will be accorded reastnable

internal procudursl saleguards against public dizclosure. The
3

Ao didentiality requitemants of {%is paragraph shall be applicable

a the Conmission, its staff and any consultants employed Wy the

.-
s

tdy AL Al time during an ingquiry a source may request
specified contid: tial handling of specific material. The reguest

shall be in writing and filed with the Commission Clerk, Kk copy

+f tos 1 equeat shall be provided to the department (s) requesting
g4 .mr ing the materiak in ques ion. Gpon receipt of the

repuest, thy material will be sutject to the internal safeguards

st to ppepified contidantia) material until the inguiry is
sorm.natad, A source may file a request for specified
~nnfidential classification under subsection (4) at any time

dur ing an inguiry. Tif such & classification ia granted it wiil

wontinue after the inquiry {s terminated.
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 been clasaified as specified
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ontidential trestasrc, A claim of confidentiality shall not

4 sz a bar or delay to Commission inspection, copying or

siaession of any books Of records of the utility. A utility may

rain temporary exesption {rom Section 119.07(1), Florida




Ws

Fhrsutes,  an provided o paragraph; ({0, 1E the grilivy seeks
i Nave the matwrisi classified ap spevified eontidantial it

Aty wirhin 21 dase afrer the urilivy feceiven the writken

hee. Lile wieh the Comsingion Glerk o roguest for specitied

nti aseification. A copy of the tedugst shall be

i iR t0 ibe departseat () requesting or inspepting the
satel sa) in gewsvion, CThe reguest ghall conform to subsection (5)
£ Rxnis rule,

(b)) Materisl may be temporariiy exempted from Section
Vig 07433, PLE. s upen the Liling of a notice of intent tO reguest

svecitied confidencial vlassification. The notice sball be filed

)
o
-
-
]
§

{on Clerk and shall gpecify the material to which
it relates. & copy of the reguest ghall be provided to the

or ingpecting the material in question,

Yrie remporary exenplion shall lapse I a timely request for

classificatrion is not thereafrer filed,

o

ried confidentia

Whore the material is received incident to 8. farmal

nenoeeding, the ptility rsquesting specified confidential

eissatfication pursuint Lo paragraph {33 (a} or by shall alsn

3

Ao A summary. of A LE Tequeat on all parties of record. The

summary shall descrihwe the saterial in sufficient detail
ceagonably inform tha reader of the nature of the matecisl and
sviall braerwise conform to paragraph (4)(a). Any party to s
inrmal proceeding =ay file 8 regquest for determination of

confidentiality of the materisl within 14 days after service of

idy Tha regiuest [0f specified confidential clasuification

any regeest for Jetarmination of nonconfidentiality filed in
reaponte thereto shall be disposed of in the same manner as under
paragrapn (2 1€), except that 1in formal proceedings the prehearing

offi~er mhall issue -he tentative ruling on tae guestion of




ant ident Lity cand thi Comaission panel sitting on thi cabe will
& Any Broteer toothe relibg.
19} All material that had DeRn slausified as specifivd

fidenrial Se far wnleh s ruling oo confidentialivy is pending
11 be exenpt from HSectlon 119 G711, F 5., apnd will be aceordod
Eriggent tnternal procedural ssfequards sgainat public
Yodure. Any staff or consultant reports of work product
a4 s information derived from mater ial having been
i fivd ap apacified contidential shall be asc classified,
Pded that the dstormation in guestion wan identifind as
aropz létary confidential business fnformation in the regquest for
if of thé mareriat, The Commigsion may in its
yincretion retain nrooafter consulting with the source(s), destr oy
¢ returs to its source any specified confidential material in ite
sopsession, Material received during s formal proceeding and
taasifiod as spacifisd confidential shall remain 80 classified
sfrer tne formal proceeding 18 terminated.
43 geguests for specified confidential classification,
(a} A request for classification of material as specified '
sonfidentisl shall be f£iled ip writing and shall identify the
pecific intormation which justifies the classification.
Stassxificasion of the materisal as proprietary confidential
wisingas intormation is to be justified by demonstrating how the
infarmation it contalins f£alls under one or more of the statutory
or, if no statutory exappie {8 applicable, by including a
wntifying statement indicating what penakties or ill effects upon
che company ar iLe ratepayars will result from disciosure of the
{nformation to the publie,  The justification shall include a date
by which the material i3 no ionger proprietary confidential
informatioa or a statement that such a date cannot be
determined and the reasons therefor.

s 2 - ]
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GeL ALY parties sre urged to Beek mutual-sgreement

goovery ol such materisl before bringing a controversy

Pt as to magerial which it is legally prohibited from

utility may not object to digcovery by the

aff on the grounds of confidentislity but

n the time provided for discovery. 1n providing its
utility may request, under subgection (3), specified

classification of the material provided to the

In ftw raquest, the utility shall also regquest terc

ditions under which the response shall be provided to

e proceeding, including any limitations of the
af the response Lo parties.
7¢ the material is classified as specified
canfidential the preuvearing officer shall issue a
protective order consiatent with the provisions of
ne plorida rules of Civil Procedure governing the
i .suance of protective orders incident to
discovery, 1f the prehearing pfficer determines
stizs the material shall be provided to some of all
ather parties to the proceedings, the protective
order ghall specify the terms and conditions for
production of the mater ial to such pa}ties. AL &
pinimum, the protective order ghall incluode

pravisions which:

-
%

Thsure that the confidentiality of the matey ial
maintaingd:

provide reasonabl s accesn only to a party who
demongtrates & bona fide need for access to the
saterial and who produces an adeguate assurance that

vhe mpateriala will not De gdisclosad to third




B and

provide for the physical the material

by all the parties at the end of EDe GaAsL.

Pacries galning agcess to tne material pursdant to @
protective order shall maintain it in strict
confidence, not disclose 1t Lo any third party or
consultant without the express woitten consant of
rhe utility, which conseént will not be unreasonably
wishheld by the utilivy, and will treat in the same
manner any notes, memoranda or analyses prépared
from the material,

i partiey gaining access to the material pursuant to &
protective order may disclose the information O
their witnesses in the case for preparation of

tustizony and such wiltnesses shall maintain the

water ial in strict confldence,

4. prior ro presenting the material or information
enntained therein as wvidence, parties gaining
sece s to the material pursuant to. a protective
srder shall gonfer with the affected utitity in
srder to acrive at a mutual agreement regarding such
presentazion and, absent such agreement, shall
submit the matter to the prehearing officer for
resolution, -

any party galning access te the material pursuant to

s orotsctive order shall provide the affected
Jeility & written sgreement gigned in agvance by

N person who is to review the material agreeing

not to discleose the matorial in any manner which

vjolates any provision of this rule Oor any order

jzaued pursoant to this ruie, The Commission may

.
w Shy

sergrR-SREOECh




imgose any sanculons authasized &y-thé Rales wf
Civil Frocedure on any party Gaining access té';hé
material pé;unant to n,pratectﬁvg ordﬁr whn.viulatég
Cany af the protections affafded iﬁﬁ-manﬁr}al by
these rules or by any order isgued purﬁaanf tc_tﬁeﬁe
fules, @éid;ﬁnncliﬂhs béiny ifi addition to any other
; i resedies which any person injured by such viclation
Bay have agatnﬂt the party committing such |
v;alatxnn._ partv shall be :esp@nsibkﬁ for any
wuch’ vio}azian commz;ted by & witﬂﬂbﬁ or. consultant

&pnﬁﬁor«d or retazned by the purty.

<
a
7

; i} vxce 4 when nut 5vailable from any atheu author!znd i
;; i aGiroy, bp#cifimd confidcntxal n;torial in tha poss¢asiun oE the
1;% Comaizsion, !ts sta:f or conﬁul:anta:zs'not d;ﬁcgv‘:ab}e by a.:"-
ﬁqi reguest d&'ﬁc:ed to the Canmnsxxon or its shaff. but may be thg { 71.,.
j:i pebject of a r- quest for sccess. . . . : :
:t% “tE! Rﬁéuaat or da:araiua:ian ot nenunnfldentiality af
T;i htarxa,¢ gﬂx;lng, | : o
t;é : ' 4] Jﬂbﬁﬁct Lo Pﬂfhgfaph (63 ¢b) . any person may Eil? e :
:i% written fenuesy v;*h the Casnission Clerk for uetern:nation of -
"Té. ““CﬁnfxﬁeatiaAity of access to cun{idungia} mah@,,ﬂi.ig the
:;% posgssaion of the Lgan‘snion ixcs staf‘ or consux:ant!s) pur&uant S0

I e Seatich 119.07{1), Flerida stacuces.— such a request shall

i:% apecify the saterial to ke inspected or examxneu. It the
.ﬁi. Commianion 1Pa:war:er ﬂwterminea xha: rne materia‘ 15 nct
25 1 VL
propeietar y can?idential QJJIHLSS information, : ‘he material shali
8
*i el dote il &J&va: tn ;nspec:!an and gxamination pursuant to Section
fﬁé 11%.;711;4 Fior;da Statutes, Material ohﬁaiheé by the chmisﬁimn
ji% inpident to aﬁ-}n4§!ry nhﬁ;: not be subiuct to inspection or ! E e ;f';i;f
b5 e Gl i i

exasination until after the inguiry (s trerminated.

iby where material is subject to a request for spacified

TUNING:  Werd: underlined are aucitions €9‘45 :?
: mrrmrieerempen’ LynE BX G DRletions lION vn-SilﬁG ety
: inydn
.

: ;!:3:
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tad

confidential clasetfication under pafagraph {3y (2), a teguent far
ivredmination of nongonfidentiality pursuast to Section 119,.07{1},

pilorids Swatuies, that i filed a3 & response L0 & requuest for

v

idential cisssificagion whall be gerved on coungel for the
sudrce and shall taivly meat any aliegation of confidentislity.
Whore materisk has previcesly been classified as specified
confidential, a person who has not previously filed an
ahsuccussfol regquest for determination of nonconfidentiality, of
Shi did nope have an opportunity to do so under paragraph (3)(a),
oy fllea fequest for dutérmination of nonconfidentiality of tha

watecisl. The reguest shall fairly address any ecarlier finding of

fidentiaslity and state why it should be agvertarned.

{e3 A finding of confidentizlity notwithstanding, a source
=ay consent to inspection or examination by any person. Such
conpent shall not constitute » waiver of confidentiality and only
the person(s) pecified in the consent may inspect or examine the
macerial. The Cp-mifsipn may he rcqueited o imsue a 9rotnc:ive.
order to fecoghizs tha terms and conditions of the consent. all
per s ap are urged to cuek mutual sgreement regarding access prior
v Brincing & toatcoversy to the Commission. ;

{d3 ' Any perscn may request that the Commiasion edit material
chat Bas been classified as specified confidential to produce @
copy appropriste for ingpection or examination under Seckion
119.07(2), T.8. The request shall be filed with the Clerk and

sorded on the acurce, " Within 21 ‘days afrer gervige, the source

511 submit s propowal to'mdil thg mater ial. Where possible,
(ninreation o be edited our shatl be jdentified by underscoring
8 )

ar by *nighlighting® with transparent ink, only those words,

¥

numbers,  lines of text and data elements on magnetic files whi

3

srisss deleted, would cause tho discldsure of confidential

proprietary Lusiness informatinn. Upon 2 ruling on the proposal

g% hn

G
(i
]

i



¢ ! Al I nall provide an edilsd af the material
%44 & 2oL Lo fnspect SXIMinELION yﬁfﬁaan! Ll 4]

t 5 y, ¥lari stes, The Comaigsion statf or
trant ie), howaver, e reaponsible fof providing an
o 1 ed wopy 2l chalr Own WOk proguct in accordance with the
2 i

{e} . in sadiving material fOF inclusion in the puhlic record,

oraof shall e Of sourse to show which words,

sher &, 1ines, parsgr aphs tand, in cortaln casesn, colusns, whole

sroups -of pagen) do in fact constitute bona Cide

sropflievary confidential business information which must be edited
¢rom the saterial., The comminsion will not yndertake nor permit
vhe wholesaln aditing of entire nulti-page documents, testimony oOr
the Yike seraly because a certain few lines, paragrapha of pages
af guch material contain information which may properly be 60
classitied, In cases wher® editaxd material would be so replete

th oxiggions 28 to bu upnirtelligible or meaningless or where

be particulariy onerous, vhe Commission may waive or
{¢ the re:.irement to provide an edited copy.
{73 ‘uae of confidential material during formal proceedings.

terial during a formal

rhe Commiszicn may roiy upon confidential u

eoGing and such nateriasl, if otherwise admissible, will be

*
L
<
-

A

cA in evidence. In such event, reasonable precautions will
Lo waken to pagregale confidential material in the record and

ptherwiss protecs

far

P
b2

oposal to edit, the atility or other source may request

continted confidential treatment gntil judicial review is

)
=X
k)
-
B
L
K
w
"
<]
b 3

#11 be in vwriting and fiied with the

rasmiasion Clerk and the affected department(s). The material
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w2 00K sonfidential inforsation,
{51 el inilLiGuE.
ta} *sConfidential inforpration”™ means material khat has been

a, purspant to thie rule, to be proprietaty confidential

ion ander Section 350,121, 364.183, 366,093, or

a7 1586, % «
{h} porsal procesding” meansg a proceeding docketed in the
{gsion’s Division ‘ot gecords and Reporting.

(G3 “Inguiry” means an investigation mrsuant Lo gection
3
390,131, #.8. An fnguiry 18 set in motion by the Commigalon

Chalrman, the vyxecutive Dlrector, or the General Counsel 1o

evaluate & complaint, sliegation, or to develap information as a

wasis tooinitiate action on of dispoge of any matter within the

‘g jurisdiction.

(3} "Material® meansg all documents, papers, letters, mapd

cokxs, tapes, photographs, t{1ms; sound recordings, of other
recorded infofmation regardless aof physical fora Ol

characteristics

]

le} “Ohtaining mater fal® means roceiving material pursuant to .

filing or taking physical control of material by removing the

matecisl or a copy of it from the utility's or other

premises, aptaining moterial also means the extraction

of data from material for incivsion in working papers or memor anda.,
(3} materiaxl obtained during an inquiry.
saterial

fa} Al obicained incident to an injuiry by the

staff or any consultant employed by the Compission
{g oxswpt from the public access tequirements of Section

during the pendency of the inguiry. wWhen the

jts staff is reguesting information incident to an
inguiry, the source shull be informed in writing that the reguest

is made incident to an inguiry.

COnING: - Words underlined gre additiong: wOrds: 3h
i v > &4 8 1
mesgra-epsough Lype AT sdelerions LIOW exisLiIng Saw

APBENDIX




(&3 An inquiry will terminate 40 days uftar *hﬁ tranamittal
of g noticd of terminstion by the pilvision u: Revurds and
kaporving.,  ‘this notlce wl;a e Bent L0 ﬁll saurcan forom whum
satarial Was obtained during the inguiry and will iuﬁlude_a list -

sil sateriale obtaingd from the sourté(sf during the ingﬁiry>.
iyl afty pertions of Gtafl work papsrs, aﬁﬁ;yseﬁ and reparty
coantaining mater ials nbt&innd«tro@ the source éuriﬁg the inquify.
The notiew ¥ill indiuafe whéther the Com@isnioﬂ intends to rekain,
dentioy, Of Feturn the #aterig)m‘listed; A gource may, within -
days after iézuance #i tha notice, file Wfih the DiQ&aioﬁ of
gegords and Reporting 3 weitien request thut the material the
Comxission intends to retaln be claasified as  contidential and
sxempt from Section 119,07 tl); F.8.  Requests filed in fﬁﬁponse
to the notice of termination shall meet the same criteria and be
processed in :hc_s#aa manner ak othér'requenth for confidential
clansification under :hu rule (see subaﬁctlm 4)« - 1If o timely
reguast for ;ﬁﬂfid&ﬁtlal classltxnat}on is filed, confidentiality
15 wiived and thev&a:etiml‘bccoﬁes_sﬁbjgct'tu ingpaction and
axamination pursuant ko SQctzon 1l9 01 (7}, F.8, ;

(3)’ Material obtained out side of an inquiry. Hiterial

shtained by the cgmaiuaznn or Sts staff outside of an dnguiry
anall be ﬁuhj“ct to ingpection and examination pursuant to SEGtiOﬂ
LIML0% 8L, F.S., v s4 the utility or other paraon réquests that :

ed as con‘tdentxal 1nfo:mat1on.

,_
&
=
s
-
i
-
:a

{83 ﬁriar L the staft chtaimlhq'any mate:iaf“ a-uriléty of
Grhier BerSOn Say receive tesporary exemptian fram Bsct;on
;kﬂ.ﬁ?éi). 5 - b; ¥ili nq 2 notice of intent to request
contidential claaﬁjticatian. 1% the utility éz.othar person

believes the requested in!oriation is confidential, the utiltty or

RN person may regquire thaa the requeat be in writ.ng. Tha

notice of intank ro reguent confidential classx!ipation shall be

words hnﬁe:lznud Hew addit:aﬁs- words in
cr ..‘jgb‘ aw.- GE‘AE!LG“V’ rom ex‘sg:ng “%5

.23




12d with the Division Of pecords and Heporting and shsll-have
appended thereto a CORY of any wrltken reguest for the material Lo
whiich 1 calates., & copy of the notice shall be g-:'-.avu!ud to the
divinionis) regquesting xhe material, To abtsin continued

fidential hangdling of the material tha utility of other person

mast. within 21 days after the aratt takes posgession of the

saterial {or in the casa of material obtained during the course of

n nudit. witzhin 21 days afrer the field audit exlt conference},
Tite & requent Iorf confidential classificstion with the pivision

f - Records and Rﬁ!;‘ﬂ.)‘-”.,i'\fj-

rhe material is obrained incident to a formal

speding, the urility of other. pefson requesting confidential
ciansification ahall also ssrve a copy OF gummary of its tequest

an aill: parcies of record, - The summacy ghall describe the material

3 in sufficient detail so as to reasonably {nform the reader of the
nature of the matecial, Any party to . a formal proceeding may Jile
j an obiection to the raguest for confidential clasgifisation within
j 14 days after service of the summary.

; {e}  meguests for confidential classification and any s

: biections filed in response thereto shall be ruled on by the
.t pruhearing officar assicned to the docket and the commission panel
‘i assigned to the case will hear any protest te the prehearing
Ti affices's ruling, If a reqguest is received outside a docketed
-i procesding, the reguest {tself will be docketed.

s fdy ALl mataerifal that has been cisssified as confidential, or
= a ruling on confidentiality is pending, shall be exempt
el =

4] é2nm Saption  115.97(1), P.S., and will be accorded stringeat

ii interns:) progedural safecuards against public disclosure. AnY

T' seaff or ~onagltant reports or work products cortaining

con*idantial information extracted fros material having been




cuifind as confiduntial, o3F for which a ruling on
1 T - )

saterial so alpasified. The Commiseion shall have disgregion

sliny L4 pending, ehall he handled (n the name manner as

rerain any sonfidential waterial in its posgession, tipon the

nueant &L the LBepar LBsnt gf State Lhe Conkission ma recurn ot
¥ '

ar ial that i% nw

¢ poasulting ¥ith the ADULGE, destroy any Ea

fed,

for confidential classification,

43 Reques

{a) A request {oF confidential classification of material

11 he filed in wriling with the Diviasion of Records and

seting. The otility or other person shall file with the

of the material for which confidential rreatment
this copy. the gpecific information asserted Lo

nfldential shall be nighlighted, Along with the highlighted

vy, the ubility Of other person shall file two of more edited

en as reqguiced by the Lype of proceeding, which will be made
1able for public inapection, tn the edited copies, the

ic information asgerted to b9 confidential shall b+ blocked

wy the use of an opaque marker or other masking device, The

ity or okher person shall identify the pagels) snd line(s} at

on the confidential zaterial is found and shall correlate the

je{a) and line(s) {dentified with the speciflc justification

roffared in support of the elazsification of such material.

{g) - In the case of elsctronically stored material, one
nedl z=all be submittea along with a wreitten
jentification of the soenific data fields £or which confidential
1ass Cicarion is sted along with & field-by~field
agsificotion fof the contidential ciassification,

ins or field-by-field justification for
tha utility or other person mugt

¢ informatiaon asserted Lo be confidential

¢ sggitions: wOorgs i
riong fiom existing iav.
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o

guniifies 3% one of ehe sraverory examplea listed In section

b odeb ORXE3 Y, o 36T 18613} F.5, 10 no siatutory

Ped 12
sxampia I8 applicable, then the Utility or other pazs&n ahall
tselude & statesent explaining how the ratepayers or the pe;ﬁan'ﬁi
S wuidiy'¥ buginess operations will be Harmed by ﬂiatloépra.

Wi Thee request ahall dpnciude an alfirmative statemeﬁt that
v materiad for whieh confidential classification i&'sought in
intended Lo be and Lg treated by the ptility G{‘chﬁf paréén e
pt ivate and has not been dimcliossd, :

tey The burden of proof zhall be on Lherutility ar other
ferson o shoy that the metecial dn question containg bons tide
proprierary confidential business information. A request for
gonfidential ciassification that fqils £ identif? the mateyial
for which confidential claszificatian.ia gought in sufficient
detail to permit a reasoned annlyéiﬂ or which fails to provide the
regquired Sustification for classification may be denied as
insuificient on its facge.

{2k  Discovers.y

{a} - In any formal proceeding before the Commission, any
utilivy or othgr person m&y requast & protective order protecting
proprietary confidential business 1nfermati0n from discovery.

Upan a shoving that the =material is entitied to protection the

misgion shall enter @ protactive order limitine discovery ia
rhe manner providsd for in Hule_l.?aq, Florida Rules of Civil

Procedure.  The protective corder shall specify how the

confidential information is 'te be handled during the course of the

o

sroeeeding ang Tresecibe meastres tor protecting the information

2

s
[
-4
w5
e

isclosure ou iide the proceeding.
i5F  The Conmissidn's protdctive orders shall exespt
proprictary confidential business infbrmqtian from section

1180718y, TS, ‘while a request forf a protective order is

CODING: Words unceriined are pgdations: words ano
srrmor-shenwsn type afe deletions from existing Lav.
v 33 4 e 70 :
LA g A
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inforsatioh asserted to be confidential shall alsd b

seant Tros Segtian 119.02(1), P8, such exemptioh shall apply
wnpther tne ioformation is din the possension ol an entity,

ey, ingluding the oftice of Publlic

o 1
Ghen a utility sgrees to allow public Counsel to inspect
y baks of utiiity information for the purpace of

gerarmining what information is to be uweed in a proceeding betore

thi Cons the ubility may reguest 3 Temporaty protective
cr wxenpiing the in from section 1192.,07(1), ®.5, 1§ 4
Lne i% ti> be gsed in a procesding before the

{sgion, then the utility must [ile-a specific request for. a
protective srder unger paragraph {a) above, 1¢ the information is
nat to be used in a procesding before the Commission, then pPublic
Counsel shall return the information to the utility in accordance
<ith the record relention requirements of the Depaztment of State

(3} Confidential information which has not bheen entered into
she cfficlal record of the proceeding ahall be returned to .the
urility or pecson who provided the information no later thar €0
savs afver the final order, unless the final order is appraled.

1# she final order {s appealed, the confidential information which

peen made @ part of the record shall be¢ returned no later

vran 30 days after the decision on appeal.
(&Y {a)  Any person may file » petition to iuspect and examine
sny matefial the Commisgsion has exempted from 6. 119 .07 (1), F.5.

ng patition must be served on the affected utility or

seruen which ahall rave 10 d&ys to file a response Ab to why the
surerial should zemain exempt.. Toe petitioner shall have 7 days
vo £iis a reply to the filec response. The Commission may set the
sattay for hearing or may issue a ruling on the pleadings.

Maturial obiained by the Commission in connectien with an inquiry
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otherwise protect (s integrity.
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the information continues to be confideatial,  Upon such finding,
ghe ducation of confidential ctasniijJttun may bDe oxtended for a
e iod of up to 1 senths, or for a longer period it the
amission finds, for good cause, that such longer period 18
BeceEsBary Lo protect the Dusiness aparations of the utility or

atfeptad person,  Wille the Cosmipsion is' congidering an extension

under this paragraph, the information in question shall remain
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from 5, °119.07(3) . F.8,

197 Judicial Review,  'When the Cammission denies a reguess

for specifisd confidential classification or disapproves a

_ proposal to edit, the utility or other source may request
hi continued cvonfidential treatment until judicisl review is
j; gomplete. The request shall be in writing and filed with the
?j pivision of Records and Reporting. The material will thereafter
& W :

A roceive confidential treatment through completion of judicial
i fRView,

-G

B Specific authority: 350,137, F,.S5.

; Law Isplemented: 350,121, 364.183, 366.093, 367,156, P.S.

‘i Mistory:s  New 7/1/85, ‘amended A
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APDENDIX

HEHMORANDUM
August 17, 1989

10: DIVISION OF APPEALS (BAKSTRAN) qﬁﬁgéLdp
MWhb

e
FROM: DIVISION OF RESEARCH (HEWITT)C o+t &Jj

SUBJECT: ECONOMIC IMPACT STATEMENT. FOR PROPUSED REVISIONS TO
RULE 25-22.006, FAC, CONFIDENTIAL INFORMATION

SUMMARY QF THE RULE
Current Rule. Rule 25-22.006, FAC, addresses treatment of

confidential information obtained by the Commission from regulated
companies. “Confidential" means exempt from disclosure under the public
records law, Section 119.07(1), FS. A confidential designation is
currently  created in one of two ways: first, “generél coﬁfidential
information" is material obtained by staff ihcident to a Commission
inquiry; or cecond, "specified confidential information" is material that
has been determined, pursuant to Rule 25-22.006, to be proprietary
contidential busincss information.

Currently, material gathered in the course of an finquiry is

automatically designated as general confidential and becomes exempt from

disclosure under Section 119.07¢1), FS. The material 1s'then subject to

internal Commission safeguards against public disclosure identical to

those applied to specified ccnfidential information until the inquiry fis
terminated. Utilities have 21 days from receipt of a written request for
information from staff to request specified confidential treatment of

material gathered outside of an inquiry. At the conclusion of an
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inquiry, a notice of termination 1s sent to the utility. This notice
listé material obtained during the inquiry and indicates whether the
Commission intends to retain, destroy, or return it. The utility then
has 30 ‘days to file a written request for specified confidential
classification of material the Commiﬁslonr intends to reta!n.v.TIf no
request is filed, thé material becomes public record. The eicéption‘to
this procedure s general confidential information designitéd as
specified confidential within a Commissibn formal proceeding: that
information remains $o c’assifieq following conclusion qf the formal
proceeding without (additional) utility request. '

Currently, when material 1is received incident to a formal
proceeding, the utiiity that requests specified confidential
classification must send a summary describing the -material in
"sufficient” detail to all parties of record. Any such party may file a
request for determination of nonconfidentiality of the material within 14
days after service of the summary; the prehearing officer would issue a
ruling on the request. If the ruling was protested, then the Commission
would determine whether the material is proprietary confidential business
information, usualiy after a hearing.

Currently, requests for specified confidential classification
must be submitted in writing, must identify the specific information that
justifies such classification, and must demonstrate how the information
qualifies as one of the statutory examples of proprietary confidential
business information. When requests for specified confidential
classification actually contain the confidential material, a cover letter

stating such must accompany the request. Companies are required to

36




3

submit copies that highlight and edit specified confidential material
only upon request by outside parties for documents containing that
information.

Utility requests for confidential treatment of material or
outside party requests for nonconfidentiality are ruled upon by the
Commission after determination of the merit of the requests. A finding
of confidentiality notwithstanding, a source may consent to an inspection
of the material by any person, but that consent does not constitute a
waiver of confidentiality.

Proposed Changes. The proposed revisions would substantially
rewrite Rule 25-22.006, eliminating duplicative language and clarifying
confidential classification vequirements. References to the Commission
Clerk would be replaced by references to the Division of. Records and
Reporting. Also, statutory changes regarding reasonable Commission
access to utility affiliates’ records of transactions with utilities
would be included in the rule.

Rule revisions would codify current Commission practice of
consulting with the Department of State for consent to return oOr destroy
materials that are no longer needed by FPSC personnel. Also codifying
current practice in some instances, staff requests for utility
information would only have to be in writing when the utility believes
the matertal is confidential and requires a written request.

Ancther statutory change would be included in the rule
revisions pertaining to records provided to the Commission pursuant to
discovery. Upon request and showing by a utility involved in a formal

proceeding that asserted proprietary confidential business information is
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entitied to protection, the Commission enters a protective order 1imiting
divcovery 6 the manner provided for in Rule 1.280, Florida Rules of
Civil Procedure., 1The protective order specifies how the confidential
information 13 to be handled during the course of the proceeding. All
parties, incluging the Offfce of Public Counsel and any other party
syblect to the public records law who gains access to the confidential
information, would bs prohibited from disclosing it outside the
proceeding,

104 proposed revisions would label all material determined to

he confidential ¢he same, regardless of the source or Use of the

infarmatios, Materisd would not have an initial designation of "general

confidential® with the possibiiity of a subsequent request, hearing, and
riling on “spectfisd® coniidential classification. Utilities would file
requests for confidentia) classification following the new procedures
that require sach request to be accompanied by a line-by-line and
page-by-page justification, The proposed revisions would permit the
ut11ittes to €1ie such requests within 21 days of an audit exit
confarence, then, 45 13 the current practice, requests and any
shiections filed in response would be ruled on by the prehearing officer
asslgned to the docket, and the Commission panel assigred to the case
would hear any protest to the rulings.

The prosesed rule changes would require at least three copies
of materfel aflegedly containing asserted confidential information to be
submitted with any request for confidential classification: one with
asserted confidentisl information highlighted and two or more edited

coples 45 raquired by the type of proceeding. Confidential information

38




5
would be blocked out by opaque marker or other masking technique. The
request for confidential | treatment would have to be Justified
line-by-1ine with applicable statutory authority cited.

Any person may file a petition to inspect material the
Commission has exempted from Section 119.07(¢1), FS. Utilities would have
ten days to file & response as to why the material should remain exempt.
In the current rule, the Commission determines if the material should
remain  proprietary con‘idéntial business information without any
specified length of time for utility intervention.

Recent legislative changes to Sections 366.093 and 367.156, FS,
would be cedified with additional rule revisions. Among these would be
the ability of the FPSC to have reasonable access to records of
utilities' affiijated companies regarding transactions or  cost
allocations among the utilities and such affiliated companies; and such
records as are necessary to ensure that ratepayers do not subsidize
nonutilfty activities. The definition of proprietary confidential

business informaticn would be broadened to mean information, regardless

of form or characteristics, which is owned or controlled by the person or

company, and which is intended to be_and is treated as private in that
the disclosqre of the informaticn would cause harm to the ratepayers or
to business operations of the person or company. Also, proprietary
confidential business information would include information related to
compet}tive' interests, the disclosure of which would fimpair the
competitive business of the provider of thé information; and the
exemptioh for bids and other contractual information regarding services

would be expanded to include contracts for goods. Also exempt from
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disclosure would be contractual data, which, if disclosed, would impair
efforts of affiliates to contract for goods or services.
Any finding of proprietary confidential business information by

the FPSC would be effective for 18 months or longer if the Commission

determined, for good cause, the period should be extended. Also, any
information that has been determined to be proprietary confidential
business information and is not entered into the official record of a
proceeding would have to be returned no later than 60 days after issuance
of the final order, unless the order is appealed. If appealed, any such
confidential information would have to be returned no later than 30 days

after the decision on appeal.

DIREQLMQQSIS_YD-I&E.AQ&HEI
Some additional costs would be incurred by Commission staff

following adoption of the proposed rule revisions. Currently, requests
for confidentiality received outside a docketed proceeding are handled
informally by staff. After adoption, such requests would themselves be
docketed. Division of Records and Reporting staff indicate that the
division would incur additional labor and paperwork costs. Staff time
involved for each new docket would be approximately one hour. Copies of
relevant documents would pbe made and distributed to appropriate
Commission divisions and Commissioners with a slight 'increase in
reproduction costs. The number of copies required would be determined by

the type of filing and the number of Commissioners assigned in a

particular docket. The additional costs should be minimal and absorbed
within existing staff and budget unless the number of confidential

filings increases sybstantially.
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The amount of  detail  supplied as Justification of
confidentiality reguests has occasionally been inadequate, and FPSC staff
have had difficulty in identifying truly confidential material.
Commission staff may realize cost savings from adoption of the proposed
rule changes since clarification of required Jjustification and of
information that is asserted to be confidential may save staff time spent
evaluating confidentiality requests. fdditional benefits from the
proposed rule revisions may derive from avoidance of hearings and appeals
held to decide what is confidential information because staff and the
utilities would have better guidelines for requests of confidential
treatment. Also, auditing or industry division staff would not be
required by rule to request utility material in writing outside of an
inquiry except when utilities believe the material is confidential.

It is difficult to quantify likely Commission costs and savings
from adoption of the proposed rule revisions. However, staff indicate
the likely nat effect would be time (labor) savings because they would
have less difficulty evaluating what is confidential and the Commission
may spend less time holding hearings to determine what is actually

confidential.

COSTS AND BENEFITS TO THOSE PARTIES DIRECTLY AFFECTED BY THE RULE

Gene al Discussion. ReguTated companies and their affiliates
that desire confidential treatment of proprietary business information by
the Commission would be affected by the proposed rule changes. More
effort would be required initially to highlight and edit material

submitted in requests for confidential treatment. However, there would
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be no need for the wutilities to request a change from general
confidential to specified confidential in the middle of an inquiry.
Clarification of the time frame for requesting determination of
nonconfidentiality should remove uncertainty for utilities and interested
parties about when such requests must be made.

Most of the forty-two utility companies that responded to our
data requests reported little or no previous need to request confidential
treatment of information supplied to the Commissicn. « Therefore, they
expect minimal impact from the proposed changes. Some larger 6ompanies.
along with their affiliates, have had more numerous occasions to seek
confidential information ciassifitation. They have expefjence seeking
zonfidential treatment and expect to incur additional costs to comply
with the proposed rule changes. Specifically, they expect the additional
line-by-1ine and page-by-page justification plus the highlighting and
editing to add.much time to preparing a confidential request filing.

Firms with competitive aspects to their businesses and firms
that have affiliates witk such business aspects are most 11Ke1y_ to
request confidential treatment of information provided to the
Commission. Some firms could have  substantial additional costs
associated with comp!iancg with the ruie revisions because they must
either have their employees work overtime or hire additicnal labor,
putside consultants, or legal help to process material for confidential
requést filings.

_Many of the confidentiality requests involve contracts that
contain proprietary business information such as fuel costs, and that are

filed on a regular basis. Economies of scale in filing are therefore
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possible for companies with many filings because of relatively fixed
costs of staff or consultant experience 1n‘preparing necessary documents,
etc. Thus, companies that expect to acquire expertise with multiple
filings could report lower per page costs of compliance.

1f rule changes decrease the number of confidentiality
proceedings or requests, companies could expect savings to arise. Such
savings could arise in two ways: First, a clearer definition and more
complete Jjustification of confidential material could lead to fewer
hearings to debate what is truly confidential. Second, _permission to
wait unt!i after an audit exit conference before filing a request may
permit utilities to avoid filing requests for information staff reviews
dyring audits, decides {s not relevant to audit findings, and returns.
Most companies could not estimate potential savings, however, because of
their uncertainty about the number or lengths of avoided filings and
proceedings.

Electric Utility Estimates. Florida Power Corporation (FPC)

did not quantify the number of confidential request fi1ings per year but
FPSC records indicate FPC had 54 in 1988. The company expected minimal
costs to comply with the proposed changes because it now Jjustifies
confidential requests 1ine by line.

Florida Power and Light (FPL) routinely requests confidential
classification of its monthly fuel contract reports but does not expect
those requests to involve extra 2axpense following the proposed rule
changes because the confidential nature of the contracts has been
established and additional handling would De minimal. The company has

filed approximately 17 other confidential requests annually. These
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latter requests, concerning bids, studies, reports, contracts, etc.,
would involve increased costs with the adoption of rule changes. Based
on 25 pages per filing, FPL estimated compliance would cost $115.44 per
page more for professional and clerical labor and overhead. FPL also
anticipates anpual savings associated with the possibility of four fewer
filings arising from the ability to delay requests for confidential
treatment of material obtained during audits until afterr the audit
conference. The total net cost for FPL to comply with proposed rule
revisions would be approximately $37,778 annually.

Gulf Power Company (GULF) reported that confidentiality
requests have involved personnel from fhe utility, the'service company,
and the company law firm. Because several levels of personnel are
involved, Gulf expects compliance to increase costs by $300 per page or
$3,6C0 annually. Gulf expects savings of $500 annually from fewer
confidentiality requests during audits, for a net increase in costs of
33.15% annually. Gulf also reported an additional $2,500 for each
hearing avoided, but could not predict the number avoided annually.

Tampa Ele;tric Company (TECO) estimated the greatest increase
in per page costs at $427.27 for recurring costs and $463.20 per page
counting nonrecurring "learning” costs. Most of the recurring costs
would be attorneys' time reviewing and justifying items line by line.
TECO does not believe there would be any savings from the proposed rule
changes since generally all confidential information requests filed
during field audits are retaimed in the auditors’ work papers. Based on
TECO!'s estjmated 16 filings per year, TECO reported likely fincreased
costs of $40,850 the first year and $37,600 in annual costs thereafter.
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Florida Pubiic Utilitles anticipated no additional costs or

savings from compliance since it dis not anticipate the need to request

confidential treatment of any information it submits on ‘its own

aperations.

Local Exchange Company Estimates. Southern Bell filed the most

requests for confidential treatment of any Florida utility in 1988: 355

filings, averaging 45 pages each. The company reported that line and
page Justification, whera confidential data appear, -uould be tedious,
time consuming, and expensive. Specifically; Southern Bell estimate&

incremental costs to comply with proposed rule changes would be $2.86 per

page: highiighting and editing would 1ncrgase the costs of productng"

documents approximately 15 percent, raising them $1.64 per pfopriétery

page. ONf this 5 percent recurring cost increase, 49 percent would be

~associated with a subject matter expert; 34 percent for legal department

time; 14 percent for cilerical time; and 3 percent for reproduction
costs. Identification and justificétioﬁ with correlation to‘.statute
would increase costs an addftionai $1.22 per page, predominantly
associated with subject matter experts' time. Southern Bell did not
anticipate savings becavse, according to the utility, the revised rule
would formalize existing field audit procedures and SoUtherﬁ Bell usually
relies on general confidential <classification without filing for
specified confidential classification. Thus, the total expected increase
in cqsts for Southern Bell would be approximately $45,688 annually.

GTE Florida (GTE) reported a “large" (5004) average number of
pages per filing, but included one unusual case of over 25,000 pageﬁ as a

“base" case. GTE estimated that its costs would increase an additional
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$6.24 per page. This would be for highlighting and individually
identifying and correlating each line or page designated to be
confidential with specific justification. Savings estimates were based
on the assumption that 50 percent of the base case data would be deemed

irrelevant and not subject to editing, highiighting, and identification

activities. GTE also believes the additional legal work would require
another attorney at $55,000 to $60,000 annually for total increased costs
of $156,124 per year. GTE savings are estimated at $3.12 per page for a
net increase in costs of $3.12 per page or $78,062 annually.

ynited Telephone had five filings in two years averaging 4.5
pages each. The utility estimated $40 a page additional costs for
highlighting and editing with minimal net savings expected for a total
net cost of $450 annually. It should be noted that United expects the
elimination of a distinction between “general” and “specified”
confidentiality treatment to result in more times when the company will
request confidential treatment. The utility claimed that under the
current rule it occasionally supplies confidential material to staff for
revies during discovery without filing a request for confidential

treatment until after staff determines the information is necessary.

nited anticipates that the revisions would preclude this procedure
except during an inguiry. Hence  the company expects its costs to
increase beyond the 3450 estimate, but did not provide an estimate of the

increase.

The remaining LEC survéy respondents repdrted either

qualitative astimates of likely costs and savings associated with the

revisions or too little experience with filing for confidentiality to
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$6.24 per page. This would be for highlighting and individually
identifying and correlating each line or page designated to _be
confidential with specific justification. Savings estimates were based
on the assumption that 50 percent of the base case data would be deemed
irrelevant and not subject to editing, highlighting, and identification
activities. GTE also believes the additional legal work would require
another attorney at $55,000 to $60,000 annually for total increased costs
of $156,124 per year. GTE savings are estimated at $3.12 per page for a
net increase in costs of $3.12 per page or $78,062 annually.

United Telephone had five filings in two years averaging 4.5
pages each. The utility estimated $40 a page additional costs for
highlighting and editing with minimal net savings expected for a total
net cost of $450 annually. It should be noted that United expects thg
elimination of a distinction between “general" and "specified”
confidentiality treatment to result in more times when the company will
request confidential treatment. The utility claimed that under the
current rule it occasionally supplies confidential material to staff for
review during discovery without filing a request for confidential
treatment until' after staff determines the information is necessﬁry.
United anticipates that the revisions would preclude this procedure
pxcept during an inquiry. Hence the company expects its costs to
increase beyond the $450 estimate, but did not provide an estimate of the
increase.

The remaining LEC  survey respondents  reported aither
qualitative estimates of iikely costs and savings associated with the

revisions or too little experience with filing for confidentiality to
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provide estimates. Central Telephone Company claimed they would incur
substantiai additional costs. Southland Telephone Company, St. Joseph
Telephone and Telegraph Company, Florala Telephone Company, and
Vista-United Telecommunications reported minimal anticipated costs.
Northeast Florida Telephone Company, Alltel Florida, Indiantown Telephone
System, Quincy Telephone Company, and Gulf Telephone Company anticipated
that some additional costs could arise, but did not attempt to assess
their magnitude.

Lﬂ;gggggnggggwﬂggmpany Estimates. ATT Communications (ATT-C)
files confidential requests about ten times a year. ATT-C estimated that
costs would increase $167.50 per page with implementation of the proposed
rule changes because of the substantial number of hours necessary to
provide line-by-line justificétion. Some savings might accrue from any
reduction in the amount of material, but the likely magnitude of those
savings 1is unknown. ATT-C reported likely savings of $222 per page for
cach audit but also reported that such audits have been performed
infrequently; Division of Commurications staff indicated that auditﬁ have
been performed about every two years, thus an average savings of $111 per
page annually. Using these figures, total net increased costs to ATT-C
would be approximately $14,075 annually.

US Sprint has filed infrequent requests for confidential
treatment: once "a year for approximately six pages of p%oprietary
construction cost information. The company estimated an additional $250
per page ($1,500 annually) 1increase 1in costs for page and line
identification and correlation with specific justification offered in

suppnft of confidential classification. Savings from the proposed
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revision: would be $126.67 per page, Or $760 annually, for a net increase
of $740 per year.
MCl Telecommunications Corporation reported that its small

number of confidential treatment requests annually would ensure that

additional costs or savings that may accrue from the revisions would be

insignificant. Similarly, Cable and HWireiess Communications, National
Telephone Services, United Telephone Long Distance, Corporate Executive
Offices, Executive Suites of Fort Lauderdale, and Biztel Long Distance
Telephone Company all reported either minimal or no costs or savings from
the revisions.

Telus estimatad additional filing costs of $1,086 ($543 for
pach of two pages) annually. The company reported that additional
savings were unquantifiable.

Gas_ Utility Estimates. Seven investor-ownad gas utilities
responded %to our survey: Peoples Gas System, Gainesville Gas Company,
Central Florida Gas Company, Plant City Natural Gas Company, City Gas
Company, nillerAGas Company, and St. Joe Natural Gas Company.

In general, gas utilities reported too little experience with
filing reauests for confidential treatment to provide meaningful
estimates of additional costs and savings from the proposed revisions.
While most anticipated some additional costis, only Central Florida, Plant
City, and Gainesville assessed thne potential magnitudes of those costs.
Both Central Florida and Plant City reported that the additional costs
would most 1ikely be insignificant, while Gainesville estimated an
additional cost of $50 to 367 per page, or $1,000 per each 15-20 page

request. Central Florida and Plant City also reported that savings from
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compliance would probably be minimal.

Na.:_e.rﬁ..e._r....ci.‘.ﬂ_Haﬁ.t,gy_a.te.n__ﬂ.U_ti.thty.u.n,_._!-;s‘t.ima,.t.ei- Of the seven

Hater/wastewater (WAWA) companies that responded to the survey, only
General Development Utilities (GDU) and seminole Utility have had
experience filing confidentiality requests. GOU reported that additional
compliance costs and savings would be minimal. Seminole, along with Clay
ytitity Company, Regency Utilities, Mid-Clay Service Corporation, and
Hobe Sound Water Company, reported that they do not foresee a need to
request such data treatment in the future and therefore anticipate no
additional costs or savings from the proposed amendments. Lindrick
Service Corporation and Florida Cities Water Company reported that
justification, highlightirg, and editing could result in additional
costs, primarily from Jegal and consulting fees, but did not estimate the
magnitude of such potential increases.

Affiliate Costs. Changes 1in statutory law allow the FPSC
reasonable access 1o related transaction or cost records of regulated
companies' affiliates. Most utilities indicated that they now handle
confidential data requests for their affiliates and expect to continue to
do so. The affiliates must gather the information in their possession
put regulated utilittes handle filings for them. Utilities would have

similar costs for line-by-line anc page-by-page justification and

correlation, highlighting and editing, of confidentiai classification
filings for their affiliates. Affiliates would benefit explicitly from

having the protection of confidentiality classification for any eligible

transactions with requlated utilities. They would be assured that their

proprietary confidential business information would not be subiect to the
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public records law, but no reasonable estimate of the value of this
assurance can be made because of lack of data. Total increaseé costs to
affiiiates would depend on the volume and type of confidential material
that requires treatment by the Commission but is not quantif!ed in an
aggregated estimate here because there were no estimates of number of
filings or number of pages.

Most utility respondents who éxpect increased costs associated
with their filings also expect significant increased costs from helping
their affiliates to meet new requirements of the confidential information
rule. Gulf estimated that additional! costs to handle data requests for
affiliates would be about $75 per page because of additional personnel
attention at the divisional level, its service company, and fits law
firm, Guif estimated its affiliates’ costs to comply would increase $275
per page for the same reasons. FPC reported its own costs would be
minimal for fits affiliates' filings, but estimated its Elecffic Fuels
Corporation affiliate would réqulre an additional 200 to 300.nan—hours
(at about $40 per hour total loaded costs) or $3 per page on average more
to meet the new requirements for filing confidential requests. FPL
indicated that it was unable to ascertain what costs would be incurred by
its affiliates upon adoption of the rule changes.

Southerﬁ Bell's add1tiona1 costs would be about $3 per page to
review its affiliates’ filings and would finclude legal and clerical time,
copying costs, efc. Central Fioridd Gas and Plant City Gas estimated an
additional $200 ﬁer reques® for affiliates but have no experience with
affiliate fi?ings to date.

.. chgtmmﬁéﬂaiiii- Public Counsel requésts' for proprietary
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business information could explicitly be afforded confidential treatment
and exempted from public dis;losure following adoption of the proposed
ruie vevisions. This could avold the current question of whether
information, determined by the Commission to be confidential and in the
possession of the Public Counsel's office, is subject to public access.
This could save additional time thét might be spent determining the
accessibility of confidential material held by the Public Counsel's
office.

Utilities would benefit insofar as they are better able to keep
confidential proprietary business informatior from their competitors.
This could benefit shareholders by reducing litigation expense (about
$2,500 per proceeding) and maintaining a competitive and profitable
business,

Ratepayers would benefit from rule revisions to the extent that
the Commission 1is better able to fulfill its function as wutility
regulator in matters involving confidential information by keeping rates
reasonable and enabiing wutilities to obtain the best terms possible,
2.9., for fuel purchase§ and bidﬁ on contracts.

Net Effects. Companies filing requests for confidential
treatment of information would experience an increase in net costs for
such requests. Tota! estimated costs and savings are based on utilities®
rzsponses to a data request and, since most responsés did not quantify
the iikely net effects of the proposed revisions, the estimates reported
here should be considered “minimuﬁs.“ In sum, the total estimatéd first
year increase in costs would bé 'approximately $314,435 falling to

$311,185 annually. Estimated savings, not includirg Gulf's estimated

a1
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$2,.500 per hearing, would be $91,606 due to rule changes, for a net
increase of about 5220;829 during the first year and 5217!5?9 per year
thereafter. Most of the additional costs wbu?d be associated with
line-by-line and page-by-page Justification for reguesting confidential
treatment and with  highlighting and editing the confidential
information. Costs would include clerical and managerial labor, subject
matter experts' involvement, and Iegal'review‘ Utility estimates were
based on past experience and volumes of fitings. Affected utilities
believe that future filings would require more detailed research,
analysis, and review, Actual future costs and savings due to revision of
the rule would vary with the number and magnitude of confidential
information classification requests.

Benefits to ratepayers are ungquantifiable with the data
available, but are expected to offset fincreased utility costs from
compliance. This is because the rule changes should enhance the
Commission's ability to review and receive relevant confidential
materials and to determine reasonabje rates while better protecting truly

proprietary confidential business information.

IMPACT ON SMALL BUSIRESSES

Most companies regulated by the Commission are not small
businesses as referred to in Chapter 120.54, FS. The small businesses in
telecommunications (interexchange companies) or water and wastewater
companies that.responded to our survey have not had occasion to fequire
confidential treatment and indicate that they are unlikely to do so in

the future, Therefore, there should be no significant impacts on small

B




19

utility businesses from adoption of proposed rule changes. However, some
utiltttes indicated that thelr affiliates could experience substantial
costs to comply with information requests for confidential material.
Some of these affiliates could be small businesces and could incur

additional costs complying with providing access to confidential records.

IMPACT OH COMPETITION

The purposs of confidential treatment of proprietary business
information 15 to prevent giving unfair competitive advantage or causing
harm to the company and ratepayers through disclosure. These rule
revisions should strengthen the process of providing confidential
treatment  of  business information for regulatary purposes without
damaging the competitive positions of companies involved in Commission
Inquiries or finvestigations, There should be no impact on competition
within or emong regulated fndustries or between regulated and unregulated
industries for those companies which do not have confidential information
to protect becavse no additional costs would be incurred.

Those companies that have to.file requests for confidential
information classification would have increased net costs in aggregate f°
meet proposcd changes in the rule. Increases in costs would be absorbed
by those companies 'n the short run but could be passed on to ratepa)f*?.rs
i the long run if the confidential requests were shown to benefit or
protect ratepayers from direct harm. Anticipated cost differentials from
compliance are relatively small for the larger electric utilities and
telecommunications companies. Those costs should not significantly harm

thelr relative competitive positions because they would be spread over

miilions of customers.
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some smaller companies that have had confidential filings were
not able to separate costs and did not {itemize expected increased costs
for future confidential requests.  Some of these smaller companies
indicated that costs for affiliate filings could be relatively
cubstantial but were unable to quantify them. Increased costs for
confidential treatment of affiliate filings could diminish the
competitiveness of small companies somewhat because the cost would be
spread over thelr relatively smaller customer base, but without better
cost estimates the magnitude cannot be determined.

Investors and capital markets may be better assured that
proprietary business information of utilities and their affiliates would

be better protected with adoption of the rule changes.

IMPACT ON_EMPLOYMENT

Most respondent companies indicated that additional man-hours
needed to comply with new rule requirements would be met with existing
staff, using overtime as needed. Some companies stated that additional
outside lagal or consulting help would be required for any litigation or
extraordinary hearings. Those firms with many confidential information
classification reguests indicated that additional help may be necessary;
one firm, GTE, findicated that the proposed revisions would require an
additional full-time attorney on the staff. Thus, some new employment
opportunities could arise within regulated industries or their affiliates
from adoption of the revised rule. In the long run, if ratepayers have
slightly higher bills due to increased utility costs, employment may

decrease fractionally in relatively labor-intensive consumer markets.

o4
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ME THODOLOGY

Data requests were sent 1O public utilities, regulated 1XCs,

and potentially affected affiliates to request information on costs and
henefits of compliance with the proposed rule revisions. Forty-two
utility companies responded; thelr responses Wwere summarized in the
text. HWorkshops were held and written comments made by affected
companies. Industry division staff were. contacted for their assessment
of confidential treatment and possible costs and savings of the proposed
changes., Standard microeconomic analysis was applied to the data to

determine the net effect of the proposed rule revisions.
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