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[TLE $ @Q\ RULE RO,
sutial’ Information &\\3" 25«22,006
2 AND EFFRECT. . The substantially reworded rule clarifies and
fies the process of determining whether material should be
fied as confidential. 1t also incorporates certain changes
ed Ly tne Legislature during its 1989 session.

/. Tra proposed rule, which is a substantial rewording of
t~32.006 {see Florida Administrative Code for present texnt)y
stes Lhe unnecessary distinction between general and

ied confidential clagsifications,

rnder the proposed rule, 211 confidentiality requests will be
on by the prehearind of ficer and any protest toO the ruling
o heard by the panel of ~ommissioners assigned tO the case.

will no longer make

sive rulinus oD undocketed confidentiality reguests. sach

sta will themselves be docketed.

The utility or person reguesting confidential ciassification
have to submit one unedited and at least two edited versions

e mazerial. On the unedited version, the specific ‘information
nich confidential classification is sought will have to be
ighted., The request must be accompanied by @ line-by-line
fication for classification. Thus, only actual coniidentia:
mation will be granted exemption from public disclosure and an

% |

~
i

veraion of the material will be available for immediate
insperztion.
ny perzon may file a setition to inspect CC fidenti A
ny perszon may f1l¢ petition t nspect onfidential
A o
ai and shall serve a copy of the petition on the affected’
- > *
y or person. The gtility or person will have ten daysnato
responae stating wny the informatlion should be kept
arntial, and the petitioner will have zeven days LO file a
vo 't he response. The ( mmission will then have the option of
on the pleadings or setting the matter for hearing.
yery confidentiality request must contain an affirmative

0Fe23-¥9 }
T




& s e 3 ¥ ; ....,}._‘.~'.,,‘-A‘,’
arament o bhat Lhe 3 gformat 1o nas sot been pubii cly QiIBCILLE (%

{jities and other persona will be able to get remporary
Ceapot ion Erom Lhne public Records Law for all the documents belind
3 " 3 o S 5% " " - m -
read by ammission audltors uptil the exXit conference. then
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when utilities or othet persons agree to allow Public Counsel

occuments for the purpose of
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istermining wnat informacion Public Counsel would like to use 1
receeding bafore the Commigsion, they will be able to get a
mporacy protective order exempting the information from public

er, Public Counsel decides what information it wants

ke ubility or other person can file a specific
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fsnfidential material, which is not made part of
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by the Commission; not longer than 60
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final order, unliess it is appealed; 1if appealed, not longer than 30

A

sion on appeal.

pee

iave afrer the OecC

ders granting confidential classification will 1imit such

=

ication to & period not exceeding 18 months unless, for good

cause, the iseion determines that a longer period is necegsary
o protect the ratepayers or tne wusiness operations of the utility
v affected person. At the conclusion of the period of

classification, the informacion will no longer be exempt from the

-

suplic Records Law unless the utility or affected person Shows, and

cr

the Commission €inds, that the information con

canfidential. The Commission may then extend the period ©
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AW IMPLEMENTED: 350,121, 364.183, 166,092, and 367.156, F.5.
OMMARY OF. THE ESTIMATE OF ECONOMIC IMPACT OF THESE RULES:?

b

rnmuanies Fiiing recgquests for confidential Freatment

would experience an ihcrease in net costs for such requests. In
' . k] -2 : - "R e 3 ~
i, the tuta’ astimated first yeal inerease in costs would be
2 S Tangcay Co R Il o e B B A ¥ e R Sy
approximately $314,435 falling to 4311,1062 annuaiiyYs Estimated




gavings would be $91,b06 due to rule changes, for 2 net increase of
about $220,829 during the first year and $217,579 per yeat
rhereafter, Most of the additional costs would be associated with
i ne=bv-line and page-by-page justification for requesting
confidential treatment and with highlighting and editing the
confidential informaticn. costs would include clerical and
managerial labor, subject matter experts' involvement, and legal
review, Utility estimates were based on past experience and
volumes of filings. Atfected utilities believe that future filings
sould reguire more detailed research, analysis, and review. Actual
furure costy and savings due to revision of the rule would vary
with the number and magnitude of confidential information
classification requestc.

nenefits to ratepayers are unguantifiable with the data
avajilable. but are expected to offset increased utility costs
resulting from compliance. This is because the rule changes should
enhance the Commigsion's ability to review and receive relevant
confidential materials and to determine reasonable rates while
better protecting truly proprietary confidential business
information.

RITTEN COMMENRTS OR SUGGESTIONS OK THE PROPOSED RULE MAY BE

<

SUBMITTED TO THE FPSC, DIVISION OF RECORDS AND REPORTING, WITHIN 21
NAYS OF THE DATE OF THIS NOTICE FOR INCLUSION IN THE RECORD OF THE
PROCEEDING. iF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS
NOTICE, A HEARING WILL BE HELD AT THE DATE AND PLACE SHOWN BELOW:
& AND DATE: 9:30 A.M., Wednesday, November 1, 1989
PLACE: Room 122, 101 East Gaines Street, Tallahassee, Florida.
THE PERSON TO BE CONTACTED REGARDING THIS RULE AND THE ECONOMIC
MPACT STATEMENT 1S: Director of Appeals, riorida Public Service
commission, 101 East Gaines street, Tallahassee, Florida 32399
»HE FULL TEXT OF THE RULES IS5: (substantial rewording of Rule
25-22.006. 3ee Florida Administrative Code for present text.)

25-22.006 Confidential Information.

(1) Definitions,

(a) “*Confidential Information” means material that has been

determined, pursuant to this rule, to be proprietary confidential




information uncer coction 350,141, 164183, 366,083, 0f
RO P S ) ¢ I e B
& fEOLmEL proceeding” meant a proceeding docketed in Lhe
6 ion's Division oL pecords and Report tng.
i) “ingquiry® means an investigation pursuant to gsection
G2 RS AR inquiry is set in motion by the Commission
rman,; Lphe Executive Director, Orf the General Counsel to
sjuate a complaint, allegation, or Lo develop information as &
3 o initiate action on Ot dispose of any matter within the
smigsgion’ jurisdiction.

{d) smaterial” means all documents, papers, jatters, Maps
nonks, LEpes, photographs, films, sound recordaings, OfF other
recorded information regardless of physical form O characteristics.

{a) "Obtaining material” means receivind material pursuant to
£iling or taking physical control of materia- by removin the
srigina) material ox a copy ¢f it from the utility's or other
person's premises, Obtaining material also means the extraction of
java from material for inclusion in wWOrxing papers or memor nda.

{2) Material obtained during an inguiry.

{a) All material obtained incident to an inguiry by tne
commission, its staff or any consultant employed by ¢he Commission
is exempt from the public access requirements of Section 119.0701),
£.5, during the pendency of the inguiry. When the Commission OL
its ataft 18 requesting information incident to an inguiry, the
sgurce shall be {nformed in writing that the request is made
incident to an inguiry.

{(b) ‘An inguiry will terminate 40 days after the transmittal
of 8 notice Of rermination by the pivision of Records and

portings This notice will be sent to all sources €rom whom
material was heained during tne inguiry and will inciude & 1list
af all materials ~htained from the sourcels) during the inguiry
and any porcions of staff work papers, apalyses and reports
aptaining ma.erials ohtained from the SOUICE during the inquiry.
rhe potice will indicate whether the Commission intends Lo retain,
destroy, Or raturh the materials Jisted, A source may, within 30
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Gf recorc. The sammarly shall descraibe Lhe€ materias

B

ficient detail so as to reasonably inform the readetr of the
. P waterial 2 ¥ srhy H o8 f( [m*.l Groc seding may i ile
3t il materliali. f'\ﬂ} Ij-i. Y O d J (=3 2LA bt 8 4 18] Higa gy 8 "
ecrion to the request for confidential <
sfreor service of the summary.
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.} Requests for confidential classification and any

ipng filed in response thereto shall be ruled on by the

eing officer agsigned to the docket and the Commission pane

ed Lo the case will hear apy protest to the prehearing

frairulang 1f a reguest is received outside a docketed
ding, the request itself will be docketed.

)} All material that has beern classified as confidential, OrL
ich-a ruling on confidentiality 18 pending, snall be exempt

cection 119.67(1), F.S., and will be accorded stringent

bl

wal procedural safequards against public disclosure. - AnYy

or consultant reports Of work progucts containing

ential information extracted from material having been

fied as confidential, or for which a ruling on

entizlity is pending, shall be handled in +nhe same manner as
vrerial so classified. The Commission shall have discretion
ain any confidential material in its possessioOnh. Upon the

.t pf the Department of State, the Commission may return 0L

consulting with the cource, destroy any material that 185 NO

} “Reguests for confidential classification.

a) A request for confidential classification of material
ne £iled in writing Wwith vthe Division of Records and
tinag., The utility of other person shall file with the
ot one copy of the material for which confidential treatmenc
gquested. On this COPY, the specific information asserted to
sfidential srall be highlighted. Along with the highlighted
rpne utility or other person shall file two or more edited
s ag reguired by the type 0Ol proceeging, which will be madge
able for purbiaic inspection. In the edited copies, the
fic informatlon asserted to bpe confidential shall be blocked




£ Ly the use of an opague marker or other masking device, ~Ine
rility or other person shall identify the page{(s) and 1ine(s) at
& n rhe confidential material is found und shall correlate the
bagelz) and line(a) 1dentified with the specific justification
nroffered in support of the classification of such material.
in) In the case of electronically stored material, one-
unedited version shall oe submitted along with a written
tdenptificacion of the specific data fields for which confidential
classification is requested along with a field-by-field
u. tifigation for the confidential classification,
(v} In the line-by-line or field=by-field justification for

confidentia
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classification, che utility or other perscn must

=
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how the information asserted to be confidential
s oneé of the statutory examples listed in section

366,093(3), or 367.156(3), F.S. 1f no statutory

applicable, ther the utility or other person shall

9

ratement explaining how the ratepayers or the person's

business operations will be harmed by disc
request shall include an affirmative statemen

on ‘is sough
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which confidential
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8 ility or other persg
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has not been disclosed.

-

e burden of proof shall be on thé utility

the material in question co

nfidential business information. A request for

that fails to ident

the

iscovery.

any formal proceeding

-

gther person may reguest a protegt

confidential busin information

| B ¥ s i~
that - the

ing
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hWall enter a protective order limiting discovery ah

nrovided for 1n rule 1,280, #lorida Rules of Civii
so order shall specily how the
formation is to be handled during the COULSE of  the

and prescribe measures for protecting the information

Josure outsgide the proceeding.

~

o4

Commission's protective orders shall exempt
confidential business information from section

44 1 3

: g, wWhile a request for a protective crder 1%

@

information agserted to be confidential shall also

section 119.07(3), F.S. Such exemption shall appl

o

nformation is in the possession of an entity,

-
9}

or state agency, including the Office of Publi

ity or other person agrees to allow Public
inspect or take possession of ptility information for
0f determining what information is to be ysed in- @

sefore the Commission, the utility may request a

y protective Order exempting the information from section

"y

)

-

in

Y
s
v
-

by

O

(o]
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(2%

re

. fFgee i it ve « information is to be ysed in a proceeding

Commission, then the utility musc file a specific
a protective order under paragraph {a) above. If the

is not to be used in a proceedind nhefore the

+hen Public Counszel eshall return rhe information: to

fidential information which has not bDgeen entered into

ey

record of the proceeding shall be returned toO the

persen who provided the information no later than 60

vie final order, uniess the final orger appealed.

§
w

order is appealed, the confidential information which

no later

C:l

made a part of the record shall be returne




f - bhe palilll gt e served on Ahe affected Brilaty OF

I [ whichonball v L0 day to file a response a9 Lo oWy Ene

csrerial should remain eXemps. The petitionet shall have 7 dayse
v file a reply Lo the filed responseé. The Commission may Set the

wrror for hearing or may isgsue a ruling on the pleadings.

ined by the Commission in connection wWith an inguiry

:hall not ‘be subject to requests for inspection and gxaminat
+i1 after the inguiry 1s rerminated.

{n) A finding of cunfidentiality notwithstanding, & BS0UICE

..t Lo ianspection Or examination by any person, such

snt shall not constitute a waiver of confidentiality and only

vh o personis) spacified in the consent may inspect Of examine the

-

s

material. The Commission may be requested to issue a protective

rdpr Lo recognize the terms and conditions of the consent. & 1
Lsrsons are urged to seek mutual agreement regarding access prior

o bringing a controversy to the Commission.
{7} Use of confidential material during formal proceedings.
Tne Commission may rely upon confidential material during a formal

oroceading and such material, if otherwise admissinle, will be

-

received In avigence. In such event, reasonabile precautions W

g

ne taken to segredgate confidential material in the record and
otherwise protect its integrity.
(8) - Duration of Confidential Ciassification.

{z) Orders cf the commission granting confidential

hote

cla:a'ficatian.ﬁhall limit the duration ofi such classification to

y period not exceeding 16 montns. The Commission may approve a

&)

ongér period if it finds, for good cause, that such longer period

s necessary to protect the ratepayers or the business operations

{b) When confidential information is no longer needed for the
commission to conduct its business, the Commission shall order all

4

pRrEOns holding such information to return it to the utility or

person providing the information.

information not returned at the conclusion

of the pericd established under paragraph {a) of this subsectiaon,




f ro longer be exempt from s. 159, W55y
Liey opr affected person shows, and the Commission L1nGH, that
i ¥ grmat ion continues Lo pe confidential., Upon such finding,
the duration of confidential classification may be extended for &
veriod of up toe iB months, O for a lunger period if the
mmission finds, for good cause, t hat such longer period 15
necessary to protect the business oparations of the pgtility.or
s fected person, While the commission is considering an extension
nder this pagagraph, the information in question ahall remain
avempt from s, L11907(1), F.S.
(a) Jud.cial Review. When the Commisﬁion denies a regquest
for confidential alassification, the material will be kept
onfidential) until the time for filing an appeal has expired. The

ty or other person may

321

sgt conbinued con

,‘
1}
M2
3
e

reatment until jadicial veview is complete. The reguest. shall be
in writing and filed with the Division of Records and Reporting.
rhe material wiil thereafter receive confidential treatment
through completion of judicial review.
Specific Authority: 350,127, . F.58,
raw Implemented: 350.121, 364,183, 366,093, 367.156, Pt
iigtory: New 7/1/83, Amended
NAME OF PERSON ORZGEnA”IST PROPOSED RULE: pavid E. Smith,
ivision of Appeals
NAME OF SUPERVISOR OR PERSON(S) WHO APPROVED THE PROPOSED RUOLES:
Florida Public Service Commission
AATE PROPOSED RULES APPROVED: August 29, 1989
1f any person decides to appeal any decision of the Commission with
respect to any matter considered at the rulemaking hearing, 3
eld, a record of the hearing is necessary. The appellant must
nEure that a verbatim record, including testimony and evidence
forming the basis of the appeal is made. The Commission usually
make 4 verpatim record of rulemaking hearings.






