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FEOER.1\t. EXPRESS 

October 5, 1989 

Mr. Stove Tribble 
Director 
Division of Records and Reporting 
Flo:rid,l Public Service Commission 
101 East Cnines Street 
Fletcher Building 
Tallahassee, Plorida 32301-8153 

Re: Proposed Rule 25, .. 22 .006, F.A.c., 
Confidential Intormation, Docket 
No. 890252-PU 

Oear Mr. Tribble: 

-r 

ORIGINAL 
fllE COPY 

enclosed tor filing ai:-e an original and seven copies of FPL's 
Comments in the above-referenced docket. An additional copy is 
also enclosed, which I would appreciate having date-stamped as 
11 filod 11 and returned to me in the enclosed, postage paid envelope. 

'l'hank you in advance for bringing this filing to the attention of 
the Commission. "v 

ACK __ 
Sincerely, 

K. Crandal McDougall 
Attorney 
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cc: Ell.is Adger 
William Dilkstran 
W. G. Walker 
J . . s . Wooda ! l 
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BBFORB THE PUatIC SERVICE COMMISSION 

ln Ro: Amendment of Ru)c 25-22.006, } 
Florida Administrative Code 1 ) 

pertaining to confidential ) Docket No. 890252-PU 
information ) 

COMMENTS OF FLORIDA POWER & LIGHT COMPANY 

f tor i d,1 ·power & Light Company (hereinafter FPL) files these 

comr.11;wts to the a.bova-captioncc proposed amendment as follows: 

1. These comment~ arc provided in response to the commission•s 

Sc:ptcmbcn: 15, 1989 publ icaticn in the fl orida Admini~trative Weekly 

of its i::,roposed amend1uent to RUl<.! 25-22.006 1 F.A.C. These comments 

nre intended to assist the Commission in redrafting its 

Contidontiality Rulo to afford the Commission and all parties 

coming before it a more equitable and procedurally efficient Rule 

r-egarcting the clar;.sification and handlL-ig of proprietury 

cont identi al business information, as that term is defined in 

~350 . 121 , 364.183, 366.093, and 367.156, F.S. 

2. FPL recommends the following change to Subsection (2)(a) of 

the proposed amendment: 

(2) {a) All material obtained incident to an inquiry 
by the c ommission, its staff or any consultant employed 
by the Commission .is exempt from the public access 
requirements of Section 119.0?(a), F.S., 2nd ·will be 
!!..<?_co rd c q_o tr i..nm1.1J t J nt_er naLP-roceru.D;9..1-.fill.f egu a rds against 
pJtb]j£_gj..$._:j,_£filtt_g during the pendency of the inquiry. 
When t he Commission or its staff is requesting 

Of"t('-l!~•CUT t l'jl~.,,...~p-0,\ f. uvv~1'.a~~t . i•J_. ....... \ 
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information incident to an inquiry, the source shall be 
i nfo:t"m(~d iJ'\ -wri. t: inq that the request is made incident to 
,m inqtiiry . 

'!'h*~ proposod adc!it.ional language was taken directly from Subsection 

( 3) { <l) of t:he proposed umonded r.u le . FPL recommends that the 

nondiqclosure standQrds for confidential information should be the 

same whcthcn~ material i.::. reviewed "during an inqui1:y 11 (Section 2) 

o r 11 0 \tts ide of an tnquiry" {Section 3) . The proposed chc1nge will 

mnk<? sub~H:1ction {2) (a} consistent with Subsection (3) (d) . 

3 , FPL recommends the following change to Subsection (3) (a} of 

the proposed a mendment: 

(3){<l) If the utility or ether person believes the 
information requested by staff is confidential, the 
utility or other person ma1 require that the reques t be 
in writing. Prior to che staff obtaining a _ny rnateri.al, 
a utility or other person may receive temporary exemption 
from Secticn 119.07 (1), F.s., by filing a notice of 
intent to request confidential classification. The 
notice of intent to request confidential classification 
s hall be f il.ed with the Division of Records and Reporting 
and shall have appended thereto a copy of any written 
request for the material to which it relates. A copy of 
the notice shall be provided to the division(s) 
requesting the material. Hateritl so identified in a 
OQ.tjJ;:~....f_J..n.tfillt to reguest confj dential cl as~i fication 
sholl. ~e treated as confidential information. To 
( obtait1) Elltir.itain continued confidential handling of the 
material the utility or other person must., within 21 days 
after the staff (takes possession of) I.lil.§ obtained the 
material (or in the case of material obtained during the 
course of an audit, within 21 days after the field audit 
exit ~onfercnce), file a request for confidential 
clqssificatlon with the Division of Records and 
Report.ing. 
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fPI , 1 s proposed language is only to clarify that once the notice of 

i ntent t ilc the idcntiiicd ~atorial will b~ treated as 

cont i dontiul unt j l the Commiscion rules on any subsequent reque9t 

t o r c on!identl~11 cla!;i=-lfication. FPL additionally recolnrocnds that 

wording o t the last sentence of Section (3) (a) be modified to be 

cons istent wi th tho deflnitions found in Section (1). That is, the 

wor d 11obta i n 11 should b1J used in place of "possession" since 

" obt,1 ininc; matc.::-ii'll II is define:d in Section t 1) whereas "taking 

po~•H~s t., ion" j:,, not detint::d. 

4 . Subsection (J)(b) contains a typographical error in the la$t 

line. The last line ~mould ref~r to f.jling "14 days after service 

o f t he £..QI.lY_ 'l.t': summary'' sine~ '.:he party requesting confidential 

..:lass.ificatlon 1r.ay s --.rve either "a copy or summary of its request 

o n a 11 pitrtics of rec~r-tl 1'. 

5 . FPL recommends the following change to the first sentence of 

subsection (3} (d): 

(3) (d) All material that has been classified as 
confidential, or for which a ruling on confidentiality 
.i.s pending, QI. is subject to a notice of intent to 
x:.g_qgg_st P20fident.ials_lsssificat,ion, shall be exempt from 
Section 119.07(1), F.S., and will be accorded stringent 
internal procedurul safeguards against publlc disclosure. 

This addltional language will clarify that material which has 

r e c ei ved a temporary exemption will be accorded ·confidential 
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troc:1tment. Otherwis(::, it could later be argued that material would 

not be o~~mpt or treated as confidential until after a utility or 

other person filed its request for confidential classification, and 

wculd thereby frustrate the intent of the staff's proposed amended 

6 . FPL recommends the following change to subsection (4)(a) of 

the proposed amendment: 

(4) Requests for confidential classification. 

(a) A request for confidential classification of 
rnaterial shall be filed in writing with the Division of 
Records and Reporting. The utility or other person shall 
file with the request one copy of the material for which 
confidential treatment is requested. On this copy, the 
specific information asserted to be confidential shall 
be highlighted. Along with the highlighted copy, the 
utility or other person sh~ll file two or more edited 
copios as required by the type of proceeding, which will • 
be made available for public inspection. In the edited 
copies, the specific .information asserted to be 
confidential shall be blocked out by the use of an opaque 
marker or other masking device. The utility or other 
person shall identify the page(s} and line(s) at which 
the confidential material is found and shall correlate 
the page(s) and line(s) identified with the specific 
justification proffered in support of the classification 
of such material. The following st~tutory examples of 
conlli9ntial information, as found in sections 364.183, 
3§6.023, and 367.156, F.§. shall not rgquire the 
h.i9hl..i.sb.iing, editing_, detailed justific9tion, and page 
9.....ruLline !gg,ntifications reguired by this subsection: 

l.,. :r.nt~tJFll .andi_ti.ng control-J:Ls!nd reports of 
internal auditors, and 

Ot the - six statutory examples identified in Sections 364 .183, 
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J66 .093, and 367.156, F.S., as amended in 1989, the two exampleo 

identified Jbove require no analysis of whether they are what they 

are. For exampJ.a, internal auditing reports are internal auditing 

t"epnt ts and by statutory definib on they are, in their entirety, 

proprietnry confidential business information. One does not need 

n Une by line analysis to dete.nnine that an internal auditing 

report is an internal auditing report. Conversely, a trade secret, 

one of the other statutory oxamples, is not the same. It has its 

own d~finition which must be applied to specific material. 

Consequently, material identified as a trade secret must be 

identified and described in a manner which brings it within the 

definition of a trade secret. Therefore, FPL recommends that the 

Commission adopt the changes suggested above to Subsection (4) (a). 

7 . fPL recommends that the following Subsection be added to the 

proposed amended rule: 

1 .. U1 b ',!tility or other person may, bv motion, 
~-qqest an exteos_iQD. of ti-m~_mvide the justification 
t:o~ssi,fica~ion required by this section, or by 
mo~ion, r~g4..cest an exemption to the justification for 
clnssi,tic~tion required by this section. such a motion 
§Mll 29 filed with ~be ut;iJ,ity•s or otheJ; person's 
n~guest fC1t: confj,dentipJ. classifi._9ation. Upon a find"ing 
2.f.....s.Q..o.sl..9Jill.s~. tbat the requested e~tensj.on of time or the 
regu~~~ed ~~..ruJi..Rti.9n is aparoprlate, the Commission shall 
gx·~nt tb~ . ...lirolest by writt~n 01;:ger. If the motion is 
£!.MiruL_J;.he ut,iLi,ty sball comply wi_th the reguirements 
9_(...th._i&._ rule wlth .i.n_l,O da·1s of the written order ctenyin_g 
.tlw mQtJ..211.at. 

As the proposed amended Confidentiality Rule is a rule of 

procf;.,dur~ , l t should speci Cy the procedures which should be 
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tallowed whch, tor good cause, an exception is necessary, FPL 

ctt1rnot afrirr.mt1vcly ,;tate to the Commission t•-iat in every instance 

in the futll r e it 1.dll he .Jble to meet all of the requirements of 

Sectionz 2 , 3 ,rnd 4. The proposed amended ru)e should explicitly 

recognize this and specify the procedures to be followed. FPL 

proff~rs tho above delineated addition to provide the 

procedure . 

needed 

There will no doubt be situations where th~ 30 day and 21 day 

tiling req~irements of Sections 2 and 3 cannot be met in terms of 

providi ng the required justification. In an inquiry situation, 

th1;_u•c c..,uld be a voluminous amount of documents which contain 

confidential. information that the staff has taken possession of 

over an extended period of time and which staff has decided to 

rccain possession of. FPL could be f~ced with the task of editing, 

hic;hlighting and justifying an '4mount of material that physically 

could not be accomplished in JO days. The same could be true after 

an audit exit conference. 

fPL also has documents which e i ther belong to third parties, e.g . 

design specifications of equipment FPL has either purchased or 

ctesireH to purchase, o_r which third parties have a vested interest 

in , o . g . contracts or joi nt venture materialz. In many instances 

these third parties will have vested rights to the continued 

treatment. o f these documents as confidential. Consequently, whore 

~ta.ff sce>~B ma terial that is in FPL's possession that FPL has by 
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cont.ract agreed to ln'lintain t.he confidentiality of, .it may be 

necossary to seek an extension of timo to provide the justification 

required by Section (4). The extension of time may be needed for 

FPL to either work witlt the third party regarding the development 

of tho justi1ication or to seek the third party's intervention in 

the rocjuost 1 oc oonfidenti.al classification. This is an important 

factor sinco infoi,nation .may be proprietary confidential 

information only within the interests of the third party (and FPL 

by contract). In such a situation, it 111ay be that only the third 

pilrt:i,• may have the knowledge and evidence to support the required 

juutitica.ttor. while FPL by contl:act is charged with maintaining the 

conf idcntinl1.ty ther£-of. Consequently, procedures for handling 

requests for extensions sh0uld be explicitly provided for due to 

th~ possibi1 ity of unusual difficulties in preparing the 

ju6tification rcqui~ed by the rule . 

FPL also recommends that the rule explicitly provide a ·procedure 

to handle the possibility that some material may not lend itself 

to ttic justification required by Section (4). There may be a 

situation whe~e highlighting; editing, etc., will not be practical. 

Tl1e rule should provide the procedure proposed herein to address 

such o situatLon. Flexibility is an important key to any rule of 

procedure ~nd should be explicjtly provided for. 

8. FPL recoamends the following change to Subsection (5) (c): 

(6) fc) When a utility agrees to allow Public 
Coun.:;el .Lt .~.!it-~-Ct. to inspect or take possession of utility 
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into.rlllnt ion t!llr.in..9,...J;.h,Q_tjjpcov~r.Y..J:ll:Q.Q.erai} j.n a docketed 
ru:m-:1,,~ecU,u_g for the purpose of determining what 
inform,,tion iu to l>e usod in ( aJ in.at proceeding before 
the Corntni!Ssion, the utility may reqtiest a temporary 
protective order exempti11g the information from section 
119.07(1), F.S. If tho information is to be UsfJd in a 
proceeding before the Commission, then the utility must 
tile a specific request for a protective order under 
paragraph (a) above. If the . information is not to be 
used in a procceJing ·before the commission, then Public 
C1.:>unsel Q.t.._§Ll:.a.t...t. shall. return the information to the 
ut.1 U t.y in accor.dancc vith the record retention 
requi r ement~ of the Department of Stnte. 

rho 1 .. mgt.v-1.gci {tdded to this subsection will provide the Commission's 

sta!f an equal opportunity with Public Counsel to review material 

in the dincovery p:roc-nss without requiring a formal protective 

order undet:' Subsection 5(a). staff, as does Public coune:.el, needs 

t:o .rtwicw utl!.ity material prior to determining whether the. 

in!onn,1t.ion 1s necesza:ry as evidence, and consequently, staff 

should have the same opportunity as Public Counsel to review 

CJ. FPL recommends that the use of the term "confidential 

r:interial" in Section (7) of the proposed amended rule be changed 

to "cont'idontial information". This suggestion is purely cosmetic 

to provide the consistent use of defined terms in the rule. The 

definitions section defines "confidential information" but not 

"confidential material". 

l O. FPL recommends the foll owing Subsections be added to the 

proposed amended rule: 
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.,l? L( ~'cl Mat ♦.-u:J.n,.L_fill b j ~.,_gj; __ J;_ o sub~; Q.£ t ,ion ( 2 li4.t 
flhi1-U __ n2..t -~--d.i.11..c 1 o~~ g b~l--iliQ.....£Qli!l!1.iruiiQ.tL..QL.JJ;.s st a f f 
Q'.i~W . ..llfL1?.rc,_vjdg_gJ.9L..in a . .nl:2.!;.ective org9r JJLa formal 
fl t.~ruD9..:.. 

D} ( Q ~ !'.1€! t~r:if\.l l'i\1~,j e£t_ to suboecti.Q.n._Ll.l_L<;lj_ 
..:.llil.l.L.no rJJL .QJ £!.~ A op 0~ by th C Comm i S S t,2rL.2r i, t 5 staff 
C X C..C..tL ,is .nt.Q ti. cl_Q.f l.....fQ..,t_ln~.P .. lll'..Q..t.ru; t j V ~r:d er - iILJL.f..Qrn a l 
r1,;,gc_~Q~ i nu..!. 

White Fi,L iB conf ident that the nondis~losure requirements of the 

p rcpobed am0nde~ rule &deguately protects FPL from nondisclosure 

ot prupriotary confidential business information made available to 

th<:! Commission or it.s ,s;taft in the exercise of the Commission's 

·ju!:'i~d iction, Ff.rL racommends clarifying this with the above two 

sect.ions. The ~bove sections W•JUld delineate that the phrase 

"s.,f.cguard:-.. ggainst public disclosurl'.! 11 includes not only the 

protection ag(, inst the publ ica tiori of confidential documents 

t:homsolvcs, but i,,ould also :9t·ovide protection from the disclosure 

of the contents of confidentjal documents in any manner other than 

Ju provJded for i n~ protective order. These sections will provide 

tho necansu.ry language to recognize that proprietary confidential 

busines$ inrormation is to be kept confidential as well as exempt 

from §119.07(1}, r.-.s. '!'he language also recognizes that disclosure 

may be necessary under certain circumstancest and may be 

. \ 
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fH:ccucd ing. 

Rrupcctfully submitted, 

K. crawl~l l McOOU<Ju 1 l 
l\ct:orncy 
i·'lorid.1 Powur &. Light company 
?. o. Dox 029100 
Miani, Florida JJ102-9100 
()05) 552-3921 
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