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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition of the Florida 
Indu s tr ial Power Users Group to 
Di scontinue Florida Power and Light 
Company's Oil Backout Cost Recovery 
Factor. 

) 

J 
) 
) ______________________________ ) 

DOCKET NO. 890148-EI 

Filed: Oct<'ber 13, 1989 

THE FLORIDA IIDUSTRIAL POVEI USEIS CROUP'S 
POSTHEARII6 STATEIEIT OF ISSUES AID POSITIOIS 

The Florida Industrial Power Users Group (•FIPUG•), files 

the foll owing Posthearing State•ent of Issues and Position~ . 

I nt .·oduction 

In its Posthearing Statement, FIPUG will address only thuse 

i ssues remaining for determination after the Florida Public 

Servi ce Commission ' s (•commission•) grant of Florida Power and 

Light 's 

226 . .!.1 

(•FPL•) renewed motion to d1s•iss 

At hear i ng, the Commission ruled 

at hearing. Tr. 

that the following 

issues i dentified in the Prehearing Order, Order No. 21755, 

remai ned for determ i nation: Issues 2, 5, 6, 12, 13, 16, 18, 19, 

21, 26-30. Tr . 226 . It is unclear whether Issue 11 remains 

(c ompare Tr. 220 with Tr. 226); howev er, since it relates to the 

cal cu l ation of accelerated depreciation, FIPUG has included it . 

11 FIPUG has set out its exception to this ruling in its Posthearing Brief . 
FIPUG's positions on the issues not considered at hearing are denoted 
its Prehearing Statement. 
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Su•mary of FIPUG's Position 

It is FIPUG's position that FPL should be rPqu1red to refund 

past collected revenues associated wtih accelerated depreciation, 

whi ch amounts to approximately $285 •illion. The current 

application of the Oil Backout Cost Recover Factor c·oaCRF • ) 

pe rmits FPL to collect two and perhaps three t1•es for the same 

capacity . FPL's application of the OBCRF requires custo•ers to 

pay for the Southern contract capacity charoes, the alleged 

·savings• whi ch arise because the Martin units were not built, 

and the carrying costs for displaced oil burnino units. FPL has 

failed to prove that the Hartin J nits were needed 1n 1987 and 

1988, while FIPUG has shown that these units could be deferred 

u n t i 1 at 1 east 19 9 2 because of 1 owe . 1 o ad forecasts d u r i n g the 

1983 t o 1986 time frame. The "art1n unit •deferral benefits• 

have greatly chanoed since 1982, but FPL continues to use 1982 

parameter s to quantify and inflate the alleged benefits. The 

r even ues related to the "artin units should be re funded. 

Further, the capacity charges which FPL pays to the Sou thern 

Company are for the purpose of obtainino capacity to meet FPL' s 

basic load re quirements. Because these capacity payments greatly 

exceed net energy savings, they should not be recovered thro ugh 

the OBC RF . 

Finally, FPL should not be permitted to charge a 15.61 

ret urn on equ ity on the eq uity port ion of its capital investment 

in the Transmissio n Lin e Project (•Project•). The oil backout 

rule requires FPL t o use it s actual cost of capital which FPL 

admits is far below 15 . 61 . 
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Statement of Issues and Positions 

Issues of Fact 

Issue 2: Should FPL be required to refund past 
collected backout revenues associated with 
accelerated depreciation? (FIPU') 

FIPUG Posit i on: Yes. FPL should be required to refund past 

collected backout revenues associated with accelerated deprecia-

ti on f or th ree reasons. First. FPL's savings calculations fail 

to recogniz e that customer conservation and other factors have 

enabl ed FPL to find less expensive ways to •eet custo•ers' needs 

a t a late r t111e than the •defe · red• Martin units. Through 

Septe•ber 1989, FPL has collect d $285 •1111on in accelerated 

deprec i a t i on. Tr. 61; Exhibit 611. However, FPL has performed 

no analy s i s to determine what would have occurred had the Project 

not bee n bui lt (1n order to calculate Project •benefits•). FPL 

si mpl y con ti nues to apply the assumptions it used in 1982 with no 

anal ys i s of the validity of such assumptions. 

In or der to ascertain if the Martin units are the def e rred 

unit s and wou l d have been constructed in 1982, circum sta nces 

subsequent to 1982 must be reviewed. Tr. 259. FPL f a i led t o 

suppl y any such analys i s at hear i ng. However, FPL's Ten-Ye ar 

_P_o_w_e_r __ P __ l a_n~t~S_i~t~e~P~la~n~=--~1~9~8~9~--1~9~9~8 demonstrates that FPL ha s no 

p la ns to construct 700 HW pulverized coal-fired uni t s (s im i l ar t o 

the "artin units) during the fore cas t period. Tr. 88-89 . 

The r efore, i t is inappropr iate to tr~a t the Hart i n units as 

for t he purposes of ca lcu l at i ng ac ce l e ra ted 

deprec i at ion . The units which a re actua ll y bei ng •defe r red• (if 
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an y ) are the units which should be used to calculate accelerated 

depreciati on . 

Even if th e Commission accepts FPL's pre•ise that the Hartin 

units were deferred, FPL has not supported its •savinQs• claim. 

In ca lc ul ating savinQs, FPL utilizes the oriQinal 1982 costs of 

constructing the units (based on a 1979 contract), adjusted only 

for inflation rates. Tr. 92, 419; Exhibit 216, Attachment II, 

l ine 4. FPL has locked the 1982 direct costs of the •:tefe rred• 

units into its savinQs calculation in contravention of Order No . 

11210, Do ck et No. 820001-EU, where the Co••ission rejected FPL's 

proposal to lock in the costs. This Commission explicitly 

recognized the ever-chang ing natu ,..e of the generation planning 

process and the very likely possibi l ity that the assumptions made 

by FPL in 1982 might change 1n the future. 

If FPL had not constructed the Project, prudent ut •11 ty 

plann i ng would have required it to analyze changes in conditions 

over time and incorporate them 1nto the generat i on planning 

process. However, FPL did no analysis of the other options whic i. 

were availa ble to 1t and provided absolutely no analysis at 

hearing to support its position that the "artin units were th e 

most cost-effecti ve alternative. 

In contrast to FPL's lack of analysis, the evi denc e 

presented by FIPUG illustrates that changes i n circumstances 

occurred which should have caused FPL t o question its continued 

use of the Hartin units to calculate defP. rred benef its. As early 

as 1984, FPL recogni zed a s1gn1f1cant decrease in load growth 

which allowed FPL to def er "artin Unit 3. Docket 830377-EU, 
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hearing transcript. pp. 533-35.1./ Decreases in load forecasts 

indicate that the proposed construction schedule for the Hartin 

units could have been pushed further into the future, resulting 

i n less costly units. Tr. 115-16. 

Changes in the construction env1ron•ent also occurred which 

would have resulted 1n a lower direct cost per KW and a lower per 

KW total cost for the units. However, rather than update its 

cost estimates, FPL continues to use its 1982 estimates for the 

"artin units, no doubt because 1982 costs result in sig~ificantly 

hi gher capacity deferral benefits. Tr. 93-94. 

FPL's use of 1982 est1•ates does not support the collect1on 

of $285 •1 llion. An updated antlys1s of the timino need for 

additional capacity had the Projec : not been built is an absolute 

prerequisite to the collection of S :J C'l savings. FPL did not 

perform such an analysis. Jeffry Pollock--who offered the only 

evidence on the subject--demonstrated that changes occurred which 

would have enabled FPL to defer the unit unt11 1992 even if the 

Project had not been built. Based on the t1•1ng issue alone, the 

money coll ected through accelerated depreciation I!!!Jst be 

refunded. 

Second. the backout revenues associated with accel e r ated 

depreciati on should be refunded because they represent a r eturn 

on fictiona l assets which are not used and useful in viol a tion of 

Section 366.06(1), Florida Statutes. Only utility property which 

21 FIPUG requested official notice of excerpts from this docket . 
was granted. Tr. 18. 
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i s us ed and useful in t he public service may be used for r dte -

ma k i ng purposes. No money was invested by FPL in the "def e rr ed" 

plant s ; th ey were never in used and useful service. 

recovery bas ed on the se plants is prohibited. 

Ther e f or e , 

Simila rly, FPL should not be permitted to earn a return on 

p l ants i n rate base whose use has been displaced due to the 

Pro j ect . Earning a return on these plants enables FPL to r ecov e r 

t hree t i mes for the same capacity--Southern Company ca pa c ity 

charges , pr eviously active FPL plants, and two-thirds of the cos t 

of the •deferred• plants. 

Thi rd, FPL's savings calcu l~ tions are overstated. Fu e l 

s av i ngs are overstated because conputer simulations include high 

cos t sourc es of energy due to the u ~ ~ of FPL's oil plants to meet 

cust omer demands. FPL's shrinking reserve margin is evidenc e 

t hat FPL oi l plants are not being removed from service but are 

be i ng used t o meet load growth . Tr. 76; Exhibits 606, 607. Th e 

ca pacit y fi nancing costs and the direct construction costs of the 

de f er r ed pha ntom plants are also overstated when compared with 

other FPL cos t estimates for similar plants. Tr. 93. 

See al so, Argument, Section I. of FIPUG's Bdef which is 

incor por ~ t e d he rein by refer e nce. 

I ssue 5: Has the t 1•e 
the capaci t y 
UPS charges 
( FI PUG) 

co•e to require FPL to collect 
charges for the Southern Syste• 
through base rate •echan1s•s? 

FI PU G Pos i ti on: Yes. The evidenc e demonstrated that FPL is 

using Southe r n System ge ne r at ing capaci ty to meet its basi c load 
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requir e•ents. While there •ay have been so•e logic to collecting 

thi s c harge through the fuel clause when the total price for 

elect ricit y was less than FPL would spend for fuel and operating 

and •ai ntenance expense only for its own units, this charge 

s hould no longer be collected through the fuel clause because the 

capacity charges now exceed the esti•ated fuel savings by $133 

milli on . Exhibit 208, Document 4. 

This Co••hs ion has previously ruled that the fuel clause 

may not be utilized to recover capital costs. Docket No. 74680-

CI. Order No. 7644. This order was affir•ed by the Fl orida 

Supre• e Court. Similar logic should be followed in th1s case. 

If the capac 1ty charges cannot be absorbed by FPL, 1t has the 

opt i on t o file a rate case. 

Additionally, and most 1•portan ~ l:,• , the oil backout rule 

i tself prohibits the recovery of capacity costs through the 

OBCRF . Rule Z5-17.016(4)(a) specifically delineates the charges 

to be collected through the OBCRF. 

i nclu ded in that list. 

Capacity charges are not 

See also, Argument, Sect i on II, of FIPUG's Brief which is 

i ncorporated herein by reference. 

Issue 6: Is FPL justified 1n cllarotng • 15.61 return 
on the equity porton of its capttal tnvested 
tn the 500 lY trans•tss1on ltnes? (FIPUG) 

FIPUG Position : No. Rule 25-17.016(4}(e) requires FPL to 

use its •actual cost of cap1taP for the ,roject. FPL currently 

earns a return on equity {•RoE•) of 15.61 on the Project. Tr. 

285. This 1s far in exces s of the 13.6% ROE which FPL utilizes 
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tor its non-oil backout rate base. Tr. 79. As the Com•ission 

recognized at its Agenda Conference on Septe•ber 19, 1989, 13.6% 

•ore closely reflects FPL' s actual cost of capital. The plain 

language of the rule requires FPL to use its actual cost of 

capital . 

See further detailed discussion of this issue in Argument, 

S e c t i on I V , of F I PUG • s 8 r i e f w h 1 c h 1s i nco r p or at ed here 1 n by 

re ference . 

Issue 11: Vere the lartta Ceal latts l aad 4 deferred 
as a res•lt of t~e Project ••• t~e ortgtaal 
UPS purc~ases? (FPL) 

FIPUG Position: No. While th . Martin units were planned at 

one ti•e. they are no longer part ,f FPL's generation plans and 

thus are not being deferred. As a, s , dhc"ssed 1n Issue 2, 

c ircumstances have changed so that the in-service date of the 

un its and their cost para•eters would have been vastly different 

fr om the assumptions used by FPL in 1982 even if the line had not 

been built. 

See also Argument. Section V, of FIPUG's Brief which is 

incor porated herein by reference. 

Issue 12: Are the capacttr deferral benefits of the 
larttn Coal Untts appropriately included tn 
the calculation of Act•al let Savings uf 
which two-tbtrds are recovered as addtttonal 
depreciation oa the 500 KY ltne? (FPL) 

FIPUG Posit i on: No. FPL's savings calculations do not 

recogn1ze the less expensive options available to FPL to meet 
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customer needs, the prohibition of recovery on an invest11ent not 

used and useful, and the overstate•ent of clai11ed savings. See 

di sc ussion of Issue 2 . 

Iss ue 13: Are there any o11 batkout Projett tax 
savings due to the change 1n the federal 
corporate 1nco•e tax rate? (FPL) 

FIPUG Posit i on: The refund due to ratepayers is not a 

result of the tax rate applied by FPL but 1s due to FPL's refusal 

to apply the 13.6% ROE to 1ts earnings on the Project. 

In Order No. 20659, the Co••1ssion approved FPL' s use of a 

13.6% ROE fo r application of the t~ x savings rule in 1987. This 

same amount was approved as the aporopriate ROE for 1988. Order 

No. 18340. However, FPL ~as cons 1· t .ently refused to apply the 

13.61 ROE to its investment 1n the o11 backout project. Instead, 

FPL utilizes a 15.6% ROE which 1s the ROE authorized 1n its 1984 

rate case. Doc ket No. 830465-EI. FPL has no basis for utilizing 

a 15 .61 ROE on the Project. Excluding the rate base and net 

income associated with the Project resulted in an understatemen t 

of FPL's tax savings refund by $6.7 •1 111on 1n 1987. Tr . 60 . 

Issue 16: Should FPL be required to refund these tax 
savings to custo•ers? (FIPUG) 

FIPUG Position: Yes. Additionally, the Commission should 

direct FPL to include the o11 backout 1nvest11ent , revenues and 

expenses i n all pendi ng future tax savings refund determinations. 
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Issues of Law 

Issue 18: As a aatter of law. can the Florida Public 
Service co .. ission place an accelerated 
depreciation surcharge on present custoaers 
to require thea to par the full cost of 
transa1ss1on facilities which are being used 
to provide re11ab111tr and capac1tr 1n three 
or four rears when the facilities will be 1n 
use and useful service for aore than 25 
rears? (FIPUG) 

FI PUG Position : No. Section 366.07, Florida St atutes, 

req uir es a rate adjustment when rates are found to be unjust, 

unrea sonable or unjustly discriminatory. Requiring current 

cu s t ome rs to pay the full costs of a project which will benefit 

futu r e customers is clea r ly d1s c ,· im1natory. Current customers 

sho u l d not pay the full cost of " project that will be used for 

25 years . 

I n ana logous situations, the Commission has utiliz ed a 

poli cy of i ntergenerational equity to prohibit current customers 

fr om r eceiv ing a rate reduction at the expense of future 

cus tome rs ; i .e., the nuclear decommissioning surcharge . 

The co ncept of intergene rat1onal equity should be use d for 

th e Project as we l l . Current customers should not be requir ed t o 

pa y i n two years for a project that wi ll be us ed over many mo r e 

year s and wi ll benef it f uture customers. 

See also , Argume nt , Sect i on I . 0., of FIPU G's Bri e f wh ich is 

incor por a ted herei n by re fe re nc e . 
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Issue 19: Is there a•J legal basts for charging 
custo•ers costs assoct•ted with util1tJ 
generatiag plaats that have not beea built, 
are not •nder coastructioa and are not 
presentlJ projected to be built? (FIPUI) 

FIPUG Position: No. Sect1o.n 366.06(1), Florida Statutes, 

requires that rates be based on: 

the actual legitiaate costs of the property 
of each utility coapany, actually used and 
useful in the public service •.•• 

Emphasis supplied. A ut i1 1ty 1s ent 1t 1 ed to a return on its 

property which is used or useful 1n the public service. Keystone 

Water Co., Inc. v. Bevis, Z78 So.Zd 606, 609 (Fla. 1973). 

Units which are not curre., tly built and which FPL has no 

intention of ever constructi ~g certainly do not meet the 

criterion of used and u.seful. Th.erefore cus toaers aay not be 

charged for any costs associated wt1h such nonexistent units. 

Issue 21: Does 1•1• 25-17.111(1), F.A.C., require the 
discoatia•aace of tbe OICRF when the 
traas•1ss1oa 11ae costs are fully 
recovered? (FIPII) 

FIPUG Position: Yes. Rule 25-17.016(6), Florida ~dm1n1stra-

tiv e Code, states: 

Once the costs of a qualified o11-
backout project have been recovered, the 
applicability of the 011-backout Cost 
Recovery Factor shall terainate. 

Ac cording to FPL, the Project will be fully depreciated in 

August, 1989. At that t1ae, according to the plain language of 

the rule, FPL will have recovered all the costs of the Project 

a n d t he 0 8 C R F must t e ra1 nate • There 1 s no support 1 n the r u 1 e 
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for continuing to recover operating and •aintenance expenses and 

other expenses through the OBCRF as FPL suggests. 

See also, Argu•ent, Section III, of FIPU&'s Br~ef which is 

incorporated herein by reference. 

Issue 26: Vhether FIPII's art••••t tltat tbe recovery of 
oil bac:ko•t project costs t•ro•g~ an energy
based c~arge 1s ••fafr a11d unduly 
discri•inatory is barred by tlte doctrines of 
res judicata and ad•1•1strat1ve finality? 
(FPL) 

FIPUG Position: No. Chapter 366, Florida Statutes, 

contains numerou s sections which de•onstrate that it is not only 

the Commission's right, but its duty, to •onitor the rates 

charged by electric utilities t.o ensure that they are not 

discriminatory and to modify t h , ,. rates if they become 

di scriminatory. See, i.e., sections 366.04(1), 366.05~1). 

366.041(1) and 366.07, Florida Statutes. 

re spons ibi lity to supervise rates is ongoing. 

The Com•ission's 

The evidence demonstrated that t he •aJor portion of the 

costs which flow through the OBCRF are UPS capacity charges and 

that such costs are de•and-related because FPL purchases UPS 

capacity in order to maintain syste• reliability. Tr. 83-86. 

The evidence further demonstrated that 18.31 of oil backout costs 

are recovered from the GSLD/CS rate classes and that this 1s 28% 

higher than those classes' cost responsibility would be if such 

costs were trea t ed in the same way as other demand-related 

costs. Exhibit 610. It is unduly discri•inatory to charge the 
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GSLO/CS class E-s rates Nhich are 281 higher than their 

corresponding CJst responsibility. Jr. 82. 

See also, Argu•ent, Section VI, of FIPU6's Brief -.h1ch 1s 

incorpo rated he ~e1n by reference. 

Issue 27: Whether FIPUI' s requeste~ rel tef to discon
tinue recovery of o11 bactout project costs 
1n •• ••erg, based on lltactout cllaroe 1s 
1ncoas1stent wttll Rule 25-17.011 a1d 
therefore aot per•1tted bJ Section 
120.11(12)(b). Flertda Statut.es? (FPL) 

FIPUG Position: No. Section 120.68(12(b} requires the 

appellate court to re•and a case to the agency 1f the agency's 

exercise of discretion is incont islent -.1th an agency rule. 

However, FIPUG's request that recovery of o11 backout project 

costs not be •ade through an energy-based charge is not 

inconsistent with any Co••1ssion rule. 

Rule 25·17.016 does not specify ho-. oil backout project 

costs shall be recovered. It does not spec 1 fy the t they be 

recovered through an eneroy·based ch roe. 

Further, recovery of the OBCRF through an energy-based 

charge is discriminatory and violative of nu•erous provisions of 

Chapter 366. See Issue 26. Thus, an interpretation of rule 25-

17.016 to require collection of the charge 1n this •anner would 

void the rule on th·e bash that i t 1s an invalid exercise of 

legislative authority. Sect1on lf0.56(1}. 
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Issue 28: Whether FIPU& has waived tts ability to 
challenge or ts estopped fro• challenging 
the use of the llartin Coal u•tts in 
calculating deferred capacity savings to be 
used in the calculation of Actual let 
Savings since they have tn three prior 
proceedings. tn which they were a party. 
failed to ratse the tssue. not objected to 
stipulated Factors and failed to request 
reconsideration? (FPL) 

FIPUG Position: Thi s 1ssue relates to FIPUG's ability to 

contest the use of the Hartin Coal units in calculating de fe rred 

capacity savings. FIPUG is not estopped from raising this 1ssue 

for the same reasons it is not barred from contesting the 

collection of the OBCRF through an energy-based charge. Se~: 

discus sion of Issue 26. Any at t1on which a utility takes wh ich 

subjects cu s tomers to discrimi ' atory rates is subject to review 

by this Commission, on the Commission's own motion, or upon 

showi ng by an affected party. 

Issue 29: Whether the req•ested refund of oil backout 
revenues would constitute illegal 
retroactive rate•ating? (FPL) 

FIPU G Positi on: No. The refund of improperly collected 

ac cele rated de preciat ion does not constitute r etroactive 

ratemaking. The issue of refunding funds improperly collected 

through an ongoing adjustment clause was directly addressed by 

the Florida Supreme Court i n Gulf Power Co. v. Florid a Public 

Service Commissi on, 487 So .2 d 1036 (Fla. 1986). 

In Gul f Power, the Court addresse~ the propriety of refund~ 

for monies impro perly collected through the fuel adjustment 
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charge. The Court laid to rest the argu•ent that such a refund 

would constitute retroactive rate•ak1ng. The Court held: 

Nor do we find that the [refund] order 
constitutes prohibited retroactive rate•aking 
fuel adjust•ent. The fuel adjust•ent 
proceeding is a continuous proceeding •••. 

Id. 1037. Thus. the Co••1ssion has the authority to adjust or 

disallow revenues previously collected through an adjustment 

clause. 

Issue 30: V~ether FIPU&'s ara••••t that FPL cost 
est1•ates for the lart1n units are 
owerstated s~ould be heard? (FPL) 

FIPUG Position: Yes. T ~ e issue of the Mart 1 n Coal U n 1t 

cost estimates are an integr <- 1 part of the appropriateness of 

FPL's collection of revenu"'s related to accelerated 

depreciati on. See Issues 2. 11 and 12. Thus. it 1s an issue 

within the scope of the issues raised in FIPUG's Petition and 

recognized by all parties as an issue pertinent to this 

proceeding. 

The only basis for the collection by FPL of any accelerated 

depreciation at all 1s the inclusion of these •deferred• units i n 

its calculation of net savings. Tr. 60-61. FPL's assumptions in 

regard to the timing and cost of the Martin Units are relat ed to 

how the amount of accelerated depreciation was calculated. For 

example, FPL has relied on the original cost estimates of 

constructing the units (adjusted .2.!!.!1. for the difference in 

escalation rates). This has significantly inflated the deferred 
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ca pa city benefits, Tr. 92, and thus inflated the amount of 

dep reci ati on. Similarly, FPL's est1Aiate of when these uni t s 

would have been built also 1• pacts the deprec1ation calculation . 
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