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S1'ATE O}' FLORIDA 
OFPACE Or THB PUBLIC COUNSEL 

c/o Tlw Flt)ni.l• Ltilfflluue 
1 l l West M•di,,.,n Str,;ct 

R«;m &01 
1',Jlu~. )-'lo-rlilit 32399• 1400 

9(M-4&,-~ 

November 13, 1989 

Stove Tribble, Director 
Ulvision of Records and Reporting 
Florida Public Service commission 
101 East Gaines Street 
Tallahassee, FL 32399-0850 

Dcnr Mr. Tribble: 

ORIGlHAL\ 
FllE COPY 

Enclosed for filing in the above-captioned proceeding on 
behalf of the Citizens of the State of Florida are an original and 
12 copies of Citizens' Requc;3t for Hearing in this docket. 

Please indicate the time and date of receipt on the enclosed 
duplicate of th1s letter and return it to our office. 

t,i;:~Josures 

--.......-.. 
__ Lr,~----

.. .., .. .-.....,. __ 

...,... __ .,....._ 

I ---

Sincerely, 

\..._~\.,._ 1....0 ~~,.\.~f•c.,~~ 

Darlene Driscoll 
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BEFORE 'rll 'Z l<'LORID,\ PUilLIC SCRVlCE COMMISSION 

In re: A.mundmcnt of H11)e 25-22,006, ) 
1-'1\C, porta lning to co11f i.dential ) 
information ) 

) 

Docket No. 890252-PU 
Filed: November 13, 1~89 

Put·suant to ord.:tr tio. 22054 and commission Rule 25-22. 016 the 

Citizens of the state of' Florida, through Jack Shreve, Public 

counsBl, heroby request this commJ ssion to conduct a hearing 

pursuun:t to Ch~ptcr 120. 54, Flu.. stat. ·rhe purpose of this hearing 

t'Cquest is to allow the Comrr.ir;sion to consider all issues relevant 

to its Notice of Rulemakinq issued October 13, 1989 in Order No. 

22054. In support the citizens state as follows. 

This Commission h.:.1 s proposed to amend, through 

substantial revision, Commission Rule 25-22.006, F.A.C., relating 

tc, conf idcnt.ia 1 in format ion. Having reviewed the Commission• s 

proposed changes, the citizens believe that the Commission's 

proposed changes are in some respects contrary to the intent of 

Chapter ll9, Fla. Stat. (the Public Records Law), as well as the 

provisions of Chapters 364, 366 and 367, Fla. Stat. The Citizens 

have saveral significant concerns regarding the Commission•s 

proposed revisions. 
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2. First, the rule continues, and perhaps exacerbates, the 

unnccess.:i.ry and possiblr illegal dolay associated with the simple 

failure to rule or evnn hold hearings on confidentiality requests 

or disputos. The rule simply does not provide for a time certain 

within whicl, to expediently rule on or dispose of confidentiality 

questions, Second, and closely related to the delay problem, is 

tJ1a revh;od rule's perpetuation of the iayercd appeals process 

which contributes to additional delay once hearings have been 

scheduled. Third, the rule revision imposes no penalty on the 

r:equesting party for noncompl iancc. 'l'h is oversight encourages 

delay. Fourth, the ruvision is contrf.lry to the provisions of 

Chapters :364,365 and 367 \lhich mandate thnt the Commission make an 

affirmative finding of corlfidentiality before exempting public 

records from public inspection. Fifth, the commisslon•s rule 

improperly excludes the public at. large from the crucial point in 

the confidentiality proceedings wt1F:re the company or person 

requesting confidentiality has t~e burden of proof. Essentially, 

the Commission fails to recognize that since the rule operates as 

an exemption to the Public Records Law, "substantially affected 

parties" may mean rnore than those parties who have formally 

intervened in tne proceedinq. Sixth, the Citizens are concerned 

that record return portion of the rule revision is, at least in 

part, premature since the Sunset revisions to Chapter 364 have not 

yet been addressed. Additionally, the Citizens are concerned that 

thu Commission language establishing standards for the return of 

public records may be to vague. Finally, the Citizens believe that 
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the portion of the rule re9arding contidnntial commission inquiries 

wna not changed to comport with high-level staff representations 

that the Public Counsel has boon, and always should be, able to 

pCtr-tic.ipate in commission inquiries. Each of these major points 

dro addressed more spocifically below. 

3 ~ •rhe Citizens conce'l.'.'n about this aspect of the rule is 

ono which has been manifested more _and more frequently over the 

last tw~, yc;.n-s. While tho propo:..ed revisions to the 

ce,nf iclent.ia l i t:y :rule contilin numerous references to requirements 

thnt confidontiality requests be rul-06 upon, there are absolutely 

no provisions which require that the rulings be made under a -time 

sch~cule. The Citizens bclJeve this f;:dlure is a fundamental flaw 

in both the prop<"'sed rule and the commission's current practice. 

lt is Citizens' position that the legislature in granting the 

Commission its limited exemption from the Public Records Law, 

intended that uny exemption r..o the Public Records Law be carefully 

and sparingly made and cert5inly should not be given for extended 

periods o( t..irnc simply thr~H.igh Commission inaction. The Com.mission 

is aware that there is a presumption in tha law against closing 

public records from public inspection. fi..Q..>J ~lait v. · Florida Power 

f, 1ilght £Ql'!'.!.U.rulY, ~72 so.2d 420 (1979); Wolf.son v.:. state, 344 so.2d 

611 (1977). F~rthermorc, the granting of exemptions contrary to 

legislative intent could subject the Commission to loss of its 
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e>;c.mpticn purm.1.ant. to periodic review by the legislature. See 

section 119. l4. 

4. Specifically cm this point, the. Citizens note that 

proposed Rule 25-22.006(3) (c) states in part that: 

(A)ny request for confidential classification 
and any objection filed in response thereto 
shall be ruled on by the prehearing officer 
assigned to tho doc~,et a:nd. the commission 
panel tzssignca to the case wi 11 hear any 
protest to the prehAaring officcr•s ruling. 

5. 'l'his provision has no time cert.a in within which a ruling 

must be made. The problem is eviJent when reference is made to the 

provisions of rule paragraph (3) (a), for exaPple, which allQWS a 

cor.npany to receive a tetnpora:t·y exemption from the Public Records 

Ul\.t, if the staff obtains any material. Clearly the existence of 

a temporary exemption (granted with no showing or finding and of 

questionable legality) could theoretically result in extended 

confidential status of documents with no afJinnative action by the 

Commission. 

6. Likewise, with respect to informiltion received during 

discovery, there is again no time certain for the Commission to 

rule. Again, paragraph (5){b) of the proposed rule provides a 

temporary $Xempti,on from the Public Records Law pending a ruling 

by the Commission. Similarly, paragraph (5} (c) of the rule 
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provldos an auto,.atic -temporary protective ordnr for the purpose 

o( determining what information is to be used in a proceeding 

before tn<> coromission. Under thO comr.dssion' s proposed rule, both 

types of temporarily protected information would continue to bo 

confidential until, if, " and when the commission ev<>r issued a 

rulin(J on the information. 

1, The citizens suggoot that no later than a time cHtain 

pn,·iod of no more than 7 days after a response to a request is 

rece; ,•ed, tile commission ho 1 d a he• ring and rule on a comPany' s 

request. 

. ... 

8. Under the current rrocedure and under the proposed 

revisions, significant delay is built. into the process of reaching 

any fina1 ruling on confidential classification through the 

multilayered appeal process utilized by the commission, Proposed 

rule paragraph {3){C) mandates that the initial ruling on 

confidentiality be made by the P}'ehearing officer and that any ., 

protest or appeal of that ruling be heard by the full commission 

Panel. The citizens believe this process builds unnecessary and 

unreasonable delay into the process. This could he remedied if one 

of the two steps could be cut out and the Prehearing Officer's 

decision be final. for purposes of judicial review-. 
or the 

Comr.iission Panel· could make the decision. As it stands now, the 
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proposed i:ulp docs not;., foreclose the situation where the _Prehearing 

Officer issues a proposed finding which can itself then be 

protested by either or both of the parties, necessitating the 

schoduling of an additional hearing 1 and issuance of an additional 

order by the Prchearin1:1 Officer which is then appealable to the 

full Commission, whom:, order con be revisited on reconsideration 

before becoming final for judicial review purposes. All of these 

procedures take timo and virtually guarantee a ~e fagto 

clnnsification of confidentiality for many months. 

J!~E!m:_tTYJ.9R.Jf9JlCQMPLIANCE 

9. '.t'he CitJzens also believe that the Commission's rule 

revision is loosely d~afted in a way which allows a utility to make 

numerous and insufficient requests for confidentiality without 

suffering any adverse consequences. Under paragraph (3) (b) of the 

current rule, for example, a temporary exemption from Section 

119.07(1), Fla. Stat., lapses if a timely request for confidential 

treatment is not filed for materials provided to the staff. 

Ljkewise, Subsections 

confidentiality if 

P} (d) ~nd 

no timely 

( 2) ( f} provide for waiver of 

request for confidential 

classification is filed. No such waiver or lapse provisions are 

found in the revision. Also, under the current rule, failure to 

sorvo a copy or summary of the request on all parties of record 

doe5 not subject a utility to waiver of confidentiality or other 
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udv rso cons<.1quo.nceB. t,ikcwisc, paragraph (4)(c) of the revision 

which addresses the utility's bu~<lan of ~roof, states in part: 

A request for confidential classification that 
fails to identify the material for which 
confidential classi[ication is sought in 
6 fficient detail to l,orrni.t a reasoned 
analysis or which fails to provide the 
required justification for classification !!ill.Y 
be de"icd as insufficient on its face. 

(Emphasis added). 

10. Onco again there is no w~iver provision here. There is 

only the suggestion that a company may file repeated insufficient 

requests \llhich 1nay be denied ( or perhaps may even be granted} while 

in each instance confidentiality is 11 temporarily" assured • 

.EM!~J!. TO REQUIR~ lt FINDING 

11. Paragraph (5)(a) of the rule revision clearly does not 

comport ~ith the statutory law. In fact the rule violates the most 

recently expressed intent of the legislature. currently, Chapter 

364.183(2) requires the company to make a showing and the 

commission to make a finding that a protective order granting 

exemption from the Public Records Law should be issued. Previously 

Sections 366 .093 and 367.156, dealing with electric utilities and 

water/sewer utilities, respectively, required only that the company 
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mako t\ showlng that confidentiality exists. However, pursuant to 

chapter~ 89-292 and 89-353, tbe 1989 legislature added language to 

specifically require a finding by the commission that exemption 

from tho Public Records .t,,aw should occur. Clearly the provisions 

of parag1·aph (5) {a) uhich . .require only that the company make a 

showing a r e contrary to tho current telephone statute as well as 

the electric and ~ater und sewer statutes recently amend~d by the 

legislature. This language should be changed to ensure that the 

commission make an affirmative finding when and if confidentiality 

is ever granted. 

12. Paragraph (J) (b} provides that requests for 

confidont.iality obtained incident to a formal proceeding shall be 

served upon all parties of record. Any llil..!'.'..L.Y is then allowed under 

the rule to file an object.ion to the request ior confidential 

classification. At this point in the proceeding the burden of 

proof is clearly upon the company to show that the material is bona 

.U.9..Q. proprietary confidential business information. Sett Section 

(4)(e). Pursuant to proposed paragraph (6)(a) any person may then 

file a request to inspect and examine any materials previously 

exempted undor the rule. The affected utility would then have the 

opportunity within ten days to file a response as to why the 

material should romain exempt. The Commission then, apparently at 

its discretion may hold a hearing on the diapute. 



lJ. 1 t occurs to Citj zcns that th.e :most substantially 

c1ffectod party to a confidentiality request proceeding is the 

general pubi ic at larga and not necessarily j~st the parties of 

r£'1cord to the tot.·mal proceeding. The Citizens believe that by 

restricting notice to just the parties to the proceeding, the 

Conunission may be foreclosing meaningful participation by the 

genc~al public at a time wnan tho burden of proof is clearly upon 

the company or person requesting confidentiality. Additionally, 

ab!,;ent any delay problems, tht1 Commiss.ion has a clear obligation 

to hol-d a hearing at the initinl re.quest stage. Of course, at this 

stago only formal ~arties have the right to such a hearing. 

14. Circumstances arc different once confidentiality is 

granted. The burden is then on the parson seeking inspection to 

file a petition seeking inspection. The rule is silent as to the 

showing tl1at must be made. Conceivably the burden of proof could 

be on the petitioner. 1 

15. Once a petition to inspect is made, . under the 

Coro.mission I s proposed rule un aff~cted utility or person is only 

required to "file a response as to why the material should remain 

exerapt," when a request to inspect and examine is . filed by any 

1Also no clear provision is made for situations involving 
temporary exemptions, although paragraph (6) (a) relates to 
"material t.ho commission has exampted0 from the public records. 
A t ompora-ry exumption isr under the rule, given by the Commission. 
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porBon (prasumably a nonpt1rty). furthermore, the language of 

paragrt1ph (6) (a) apparently loavon it up to the Commission whether 

to hold a hearing or issue a ruling on the pleadings. Of course, 

the sµmo problem with respact to lack ot time certainty for 

hearings or rulings, exists at this stage of the confidentiality 

procoed1ngt:1. 

16. The Citizons suggest that the c.:ommission incorporate into 

th '"~ proposed rul c some ll'CCh,:rni sm for providing meaningful and 

offoctive notice to the goneral public of all requests for 

confidontiality. 'rhis rncchunism could tilke the form of a 

specialized dooJrnt av~ilabl<-:? for. inspection by tl-te general public 

and other intcrec:.tcd parties. Tl'.. is docket could spell out the 

nature of the request and the status of. the he.aring process, for 

example . Clearly the general public should hnve the opportunity 

to participate in the pt'OCE!fi!:.': bcforf.! the burden has been shifted 

away froru the person requesting confidentiality. 

Pt.lBLtC qQ!JNSBL' 8 USE OF INFOJUOl.~.ION AT HEJi.RING 

17. Paragraph {5) (c) is a completely new addition to the 

confidentiality rule. As Citizens understand it, the provision is 

an effort to formalize an informal procedure developed by the 

Public Counsel and Southern Bell in handling the voluminous 

document requests which involved, at least in part, information the 

company claimed to be. confidential. Under the informal procedure, 
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the citizens would execute u nondisclosure agreement solely for 

purposes of determining whnt information was needed at the Offices 

ot the ·public Counsel or its consultants for use i!L.J:;!rept;t.ra,tion fgx: 

-1 pl·oceoding. '.['he documents and information were reviewed on the. 

utlllticc' premisas2 prior to tho discovery dt..e date, necessary 

documents or identified, and t!H~ company immediately filed a motion 

.Cor ~ temporat"y pr<.Jtectivf.l order on the discovery due date. Under 

the arrangement with the comp~ny and the Public Counsel, the 

part ies we.re to seek an lmmediatt.! (max1mrnn of two or three days 

turt, around) temporary p.rotectivC' order from the Commission to be 

followed within 21 days by a request for a permanent protective 

ordar by the company requesting confidentiality. Al though this 

procedure hns not worked because of the lenqthy delays in issuance 

of protective orders, the initial portion, vherein document 

requests were more specifically ta1lored to Public Counsel's needs, 

tlave worked. 1t is Cit:izens belief that this "winnowing" process 

is wht'lt is intended by the rule. 'I'hc Citizens further believe that 

it is the Commission's intention that the words "to be used in a 

proceeding" arc at the sole discretion of the Public counsel. In 

other words, documents which are "used" in a proceeding are 

documents which the Public Counsel uses to determine the scope, 

strategy, ar.d . approach to the proceeding, inc 1 uding, but not 

2'l'he public inspection implications of this practice are 
currently being tested in Hillsborough County Circuit Court in 
litigation involving a local government and the Tampa Tribune. The 
Citizens hnvc utilized this procedure in an effort to receiv~ 
documents before hearing. 
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limited to, actual introduction of evidence at tho proceeding. 

18. n ,e Citizens object to any effort by the Commission to 

restrict Publ ic Counsel's access to, an1 full effective use of, 

information neceGsary to his raprosontation of utility customers 

pursu~Pt to Sectlon 350,0611, Fla. Stat. 

filJJ1k!C COONSEfi P~~T!CIPATION IN INQQ1RIES 

19. 'fhe Citizens fu~·the r take issue wi th portion of the 

confidentiality rule which defines an inquiry pursuant to Section 

350.121, Fla. Stat. The Citizens do not take issue with any 

confidentiality aspect of the inquiry provisions of the proposed 

rule revisions, apart fro!:I ariy general objection listed above. 

However, tho Citizens request the Commission to take this 

opportunity to clarify its understanding of who may participate in 

a Commission inquiry. Currently Section 350.121, F'la. Stat. is 

silent on the participants to a Commission inquiry. Likewise, the 

proposed revisions to Commission Rule 25-22.006 are silent as to 

who may participate. It has always been the Public Counsel 1 s 

desire to participate in, or ,;1t least be kept abreast of the nature 

and extent of any Commission inquiry. To dote the Public Counsel 

has not been made aware of any Commission inquiry until after the 

conclusion of such inquiry. Certninly the Public Counsel has never 

participated in an inquiry. 
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20. In a recent meoting with the Executive Director of the 

Public Scr.v .ice Commission and cert al n other ct.di members, the 

Public counael wao told th<lt it was starf•s Jntorpretation of the 

commission rule and ~tatutcs that the Public Counsel could 

participate in a Conunission inquiry. 'l'his opinion even went so far 

.1s to zugc::.re.z;t that tho Public. counsel could participate as an agent 

of tho Comtn i !.wion. Whllc the Public counsel docs not believe that 

it would bo proµc~ tor him to act as the Comrnission•s agent in an 

inq\ii.ry, c..r nny other proceeding, he would request that he be 

allowed to -pnrticipatc in any in1-1uiry by the Public Service 

Commission, ~swell as being nctiticd at the time of iniciation of 

any inquiry undertaken by the Commission . 

CONCLUSION 

21. The Citizens have set out above their oajor objections 

to the Com.-:iission' s proposed conf idcntiali ty rule -- Commission 

Rule 25-22.006, FAC. The Citizens hereby f?rmally request that 

thiu Commission conduct a rulcrndking hearing pursuant to Chapter 

1,0 and applicable Commission rules, so that the Citizens and other 

interested and af!ecte~ parties may present testimony and evidence 

to tho Commisslon regarding it~ proposed rule. 

WHEREFORE, the Citizens of the State of Florida respectfully 

request thi$ Commission to hold a public hearing to determine the 
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bes t mnthod for hnndl i.tlg con! idential material I confidentiality 
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Respectfully su~itted, 

-~~ 
/; Ja.ck. Shreve 

cJf~:;;p{lil .~, 
Charles J. Rehwinkel 
Associate Public Counsel 

Offi.ce of Public Counsel 
c/o •rhe .Florida Legislature 
111 West Madison Street 
Room 801 
Tallahassee, FL 32399-1400 

(904) 488-9330 

Attorneys for the Citizens 
of the state of Florida 
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CERTIFICATE OF SERVICE 
DOCKET NO. 890252-PU 

I HERE8'l CERTIFY tl,i:it a correct copy of the foregoing has bee.:n 

furrd!._;hod by U.S. Mail or hand-delivery to the following parties 

t 1.is 13th day o( Novorob~r. 1989. 

Bill BakGtran 
Division of Legal Services 
Fla. Public service com\'ui::;sion 
101 Sast Gaines Street 
Tallah~ssee, FL 32301 


