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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Amendment of Rule
25-14.003, F.A.C., Corporate
Income Tax Expense Adjustments

Docket No. B861190-PU
Filed: November 6, 1989

— — Tt

PETITION FOR THE INITIATION
OF EMERGENCY RULEMAKING PROCEDURES

OF EMEROGN . e ————

Pursuant to Section 120.54(9), Florida Statutes, and
Commission Rules 25-22.012 and 25-22.018, Florida Administrative
Code, the Citizens of the State of Florida (*citizens"), through
Jack Shreve, Public Counsel, file this petition for the Public
Service Commission to initiate emergency rulemaking proceedings
to amend Commission Rule 25-14.003(1)(f), Florida Administrative

Code, as set forth below,

1. The Citizens request emergency rulemaking proceeding to

ar
v~

P ‘i r
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implement the following amendment to Ruie

Florida Administrative Code:

(£) "Midpoint." The midpoint of the range of
rat f n lculated a the weighted

average cost of capital for the period of time

covered by the tax adjustment report recquired
in subsecti 4)., The weighted average COSt

of capital shall be calculated using the
current embedded cost of fixed rate capital,

the actual cost of short term debt, zero cost
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for all investment tax credits, the cost of

—_——

common equity that is the most recent

Commission approved return on equity, and the

actua! cost of other sources of capital, The

capital structure used shall be the company's

actual capital structure adjusted to reflect

all requlatory adjustments. cf---return

appreved-by-the—eommisaécn-—in--ehe--utiiity*s
jast--rate--case;-adjusted-for-the-cost-of-any
debt-issued-subsequent-to-the--rate--case--and
préor—-to-—the--commeneement--of-a-tax-savéngs

refund-or-tex-deficiency-cotiections

2. The above language is a verbatim excerpt from a broader
amendment which the Commission voted to propose on October 31,

1989. While the balance of the Commission-approved amendment can

be implemented On 8 Were 1tlsure1y basis, the specific provision

vae & o
cited aere .urms the crux of the amendment and must be passed on

an emergency basis to implement its provisions as soon as

possible.

3. In discussing the rule amendment, the Commission
expressed frustration over the failure of the rule to work as it
had been intended. By voting to propose the amendment, the
Commission demonstrated its intent to implement a tax rule which

would efficiently carry out its purpose.



4. staff counsel, however, advised the Commission that the
proposed amencment could take several months to become effective,
if any parties chose to oppose the amendment. And as
Commissioner Beard pointed out, the amendment is 1likely to be

challenged.

5. Thus, to prevent its will from being thwarted by a
protracted rule proceeding, the Commission should apply its
emergency rulemaking procedures to amend the specific portion of
the rule which has so frustrated the Commission over the past few

years.

6. As the Commission knows, for 1987 the electric industry
kept $42 million dollars of tax savings which could have been
refunded; for 1988 the electric industry has kept $140 million to
date; for 1989, it will probably be worse. This dismal record
vas caused primarily by two £actlrs: the authorized returns on
eanitr were far in extiss of the existing market cost of equity;
and the investment tax credits have been assigned a cost which
does not exist. Both of these fundamental injustices can be
solved by the specific amendment to 25-14.003(1)(f), Florida

Administrative Code, which the Commission approved on October 31,
1989.

7. The only remaining impediment to the solution is the
unnecessary passage of time. The Commission can remove this

final offending impediment by employing its emergency rulemaking



2
powers. Section 120.54(9), Florida Statutes, and Rule 25-16.018,
Florida Administrative Code, provide for the Public Service
Commission to adopt an emergency rule if the Commission finds an
immediate danger to the public health, safety or welfare exists

which requires immediate Commission action.

8. The public clearly needs protection from the
continuation of a process which allows an annual excessS of 35140
million to be paid to the electric industry alone. Each day that
passes without corrective Commission action serves to compound
this already intolerable situation. immediate action 1is
necessary to implement the rule amendment to stem the loss of

these monies.

9. Thus, the Commission must take emergency action to

remove the imminent danger to the public welfare. The passage of
an emergency rule under Section 120.54(9), Florida Statutes, can

be yjoved as analogous to the procedure used to establish interim

rates. Section 120.54(9)(c), Florida Statutes, provides:

(c) An emergency rule adopted under this
subsection may not be effective for a period
longer than 90 days and shall not be
renewable, except during the pendency of &
challenge to proposed rules addressing the
subject of the emergency rule. However, the
agency may take identical action by normal
rulemaking procedures.

The Commission can pass the specific amendment tO Rule 25-

14.003(1)(£f), Florida Administrative Code, as an emergency rule,



and concurrently proceed on the proposed amendment for the entire

Rule 25-14.,003, Florida Administrative Code, under the normal

rulemaking process. By that mechanism, the commission would

ensure the protection of the public velfare against the immediate

danger of losing hundreds of millions of dollars for 1990, At

the same time, the commission could consider the entire proposed

. amendment under a more deliberate time {rame.

WHEREFORE, the citizens of the State of Florida petition the

Commission to undertake an emergency rule proceeding tO amend

Rule 25- L003(1) (), Florida Administrative Code.

Respectfully submitted,

/8/
Jack Shreve
public Counsel

W\

stephen C. Burgess
Deputy public Counsel

office of the public Counsel
¢/0 The Florida Legislature
111 West Madison Street

Room 801
Tallahassee, Florida 32399-1400

904/488-9330

Attorneys for the Citizens
of the State of Florida




CERTIFICATE OF SERVICE
Docket No. B861190-PU

1 HEREBY CERTIFY that a true copy of the foregoing has been

furnished by U.S. Mail*, hand-delivery**, or by

the following parties on this 6th day of November,

*F. MARSHALL DETERDING, ESQ.
Rose, Sundstrom & Bentley
2548 Blairstone Pines Drive
Tallahassee, FL 32301

*RICHARD D. MELSON, ESQ.
Hopping Boyd Green & Sams
123 South Calhoun Street
Post Office Box 6526
Tallahassee, FL 32314

*B. KENNETH GATLIN, ESQ.

Gatlin, Woods, Carlson
& Cowdery

1753-2 Mahan Drive

Tallahasseg, Tl 32308

*BILL WALKER

Florida Power & Light Company
703 First Florida Bank Building
Tallahassee, FL 32301

facsimile*** tO

1989.

**CINDY MILLER, ESQ.

pivision of Legal Services
Florida Public Service Commission
101 E. Gaines Street.

Tallahassee, FL 32399-0872

*E. BARLOW KEENER, ESQ.
Southern Bell Telephone Company
150 South Monroe Street

Suite 400

Tallahassee, FL 32301

*JOSEPH A. MCGLOTHLIN, SO,
Lawson, McWhirter, Grandoff

& Reeves
522 E. Park Avenue
Tallahassee, FL 32301

*LEE WILLIS, ESQ.

Ausley, McMullen, McGehee,
Carothers and Proctor

pPost Office Box 391

Tallahassee, FL 32301

/s/
Stephen C. Burgess
Deputy Public Counsel
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Amendment of Rule
25-14.003, F.A.C., Corporate
Income Tax Expense Adjustments

Docket No. B861190-PU
Filed: November 6, 1989

— Tt St

PETITION FOR THE INITIATION
OF EMERGENCY RULEMAKING PROCEDURES

OF EMERGENLY R ————

Pursuant to Section 120.54(9), Florida Statutes, and
Commission Rules 25-22.012 and 25-22.018, Florida Administrative
Code, the Citizens of the State of Florida ("Citizens"), through
Jack Shreve, Public Counsel, file this petition for the Public
Service Commission to initiate emcrgency rulemaking proceedings
to amend Commission Rule 25-14.003(1)(f), Florida Administrative

Code, as set forth belov.

1. The Citizens request emergency rulemaking proceeding to
implement the following amendment to Kuie 25-14.003(1)(1),

Florida Administrative Code:

(£) "Midpoint." The midpoint of the range of

rate of return calculated as the wveighted
aver cos f ital for the period of time
ver th x_adi ment r rt required
in ction . The weighted average cost
of ital hall calculated usin the
curre m d cost of fixed rate capital
the actual cost of short term debt, zero cost



for all investment tax credits, the cost of

common _equity that is the most recent

Commission approved return on equity, and the

actual cost of other sources of capital. The

capital structure used shall be the company's

actual capital structure adjusted to reflect

gl; requlatory adjustments. of---return
approved-by-the-€ommission--in--the--utiiity's
ijast--rate--case;-adjustecd-for-the-cost-of-any
debt-issued-subsequent-to-the--rate--case--and
pr&or--to—-the--cenmencement-—ef—a—tax-sev&ngs

refund-or-tax-deficiency-cotiections

2. The above language is a verbatim excerpt from a broader
amendment which the Commission voted to propose on October 31,

1989. While the balance of the Commission-approved amendment can

be implemented on a more lt}surely basis, the specific provision
.- AT RS

cited ner¢ sorms the crux of the amendment and must be passed on

an emergency basis to implement its provisions as soon as

possible.

3, In discussing the rule amendment, the Commission
expressed frustration over the failure of the rule to work as it
had been intended. By voting to propose the amendment, the
Commission demonstrated its intent to implement a tax rule which

would efficiently carry out its purpose.



4. staff counsel, however, advised the Commission that the
proposed amendment could take several months to become effective,
if any parties chose to oppose the amendment. And as
Commissioner Beard pointed out, the amendment is likely to Dbe

challenged.

5. Thus, to prevent its will from being thwarted by a
protracted rule proceeding, the Commission should apply its
emergency rulemaking procedures to amend the specific portion of

the rule which has so frustrated the Commission over the past few

years.

6. As the Commission knows, for 1987 the electric industry
kept $42 million dollars of tax savings vhich could have Dbeen
refunded; for 1988 the electric industry has kept $140 million to
date; for 1989, it will probably be worse. This dismal record
was caused primarily by two factTrs: the authorized returns on
eanity vwere far in extiss of the existing market cost of equity:
and the investment tax credits have been assigned a cost which
does not exist. Both of these fundamental injustices can be
solved by the specific amendment to 25-14.003(1)(f), Florida

Administrative Code, which the Commission approved on October 3,
1989.

7. The only remaining impediment to the solution is the
unnecessary passage of time. The Commission can remove this

final offending impediment by employing its emergency rulemaking



2.
povers. Section 120.54(9), Florida Statutes, and Rule 25-Ié.018.

Florida Administrative Code, provide for the public Service
Commission to adopt an emergency rule if the Commission finds an
immediate danger to the public health, safety or welfare exists

which requires immediate Commission action.

B. The public clearly needs protection from the
continuation of a process which allows an annual excess of 5140
million to be paid to the electric industry alone. Each day that
passes without corrective Commission action serves toO compound
this already intolerable situation. immediate action 1is
necessary to implement the rule amendment to stem the loss of

these monies.

9. Thus, the Commission must take emergency action to

remove the imminent danger to the public welfare. The passage of
an emergency rule under Section 12(.54(9), Florida Statutes, can
be yiaved as analogous to the procedure used to establish interim

rates. Section 120.54(9)(c), Florida Statutes, provides:

(c) An emergency rule adopted under this
subsection may not be effective for a period
longer than 90 days and shall not be
renewable, except during the pendency of a
challenge to proposed rules addressing the
subject of the emergency rule. However, the
agency may take identical action by normal
rulemaking procedures.

The Commission can pass the specific amendment to Rule 25-

14.003(1)(f), Florida Administrative Code, as an emergency rule,



and concurrently proceed on the proposed amendment for the entire
Rule 25-14.003, Florida Administrative Code, under the normal
rulemaking process. By that mechanism, the Commission would
ensure the protection of the public welfare against the immediate
danger of losing hundreds of millions of dollars for 1990. At
the same time, the Commission could consider the entire proposed

amendment under a more deliberate time frame.

WHEREFORE, the Citizens of the State of Florida petition the
Commission to undertake an emergency rule proceeding to amend

Rule 25-15.003(1)(f), Florida Administrative Code.

Respectfully submitted,

/s/
Jack Shreve
Public Counsel

/s/
Stephen C. Burgess
Deputy Public Counsel

W\

Office of the Public Counsel
c/o The Florida Legislature
111 West Madison Street

Room 801

Tallahassee, Florida 32399-1400
904/488-9330

Attorneys for the Citizens
of the State of Florida
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