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VIA FEDERAL EXPRESS

Mr. Steve Tribble

Division of Records and Reporting
*iorida Public Service Commission
101 Bast Galnes Street
Tallahassee, FIL, 32399-89863

Re: Docket No.: 890252-PU
Post-Hearing COmments of Gulf Power Company

Daar Mr. Tribble

Enclosed you wiil find the original and 15 copies of
Gulf Power Company's Post-Hearing Comments in the above docket.
Thank you very much for your assistance. Should you have any
questions or concerns, please do not hesitate to contact me,

| K?ry truly yours,

\n

ohome € i&es

Teresa E. Liles
For the Firm
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E FLORIDA PUBLIC SERVIC b COMMTIOSTON

BEPORE TH

Iin Re:  Amendpent of Rule 25-22.006, 3 Docket Ho. Sgnga’pU
FAC, pertaining to confidential 3 Filed:
informastion }

Aoty il

POST-HEARING € "Q&H"JK;JHMGNMC-_QHLRMQ&MPAHX

Guif Power Company: ("Culf®, "oulf Powar®, or "the
Company™), by and through its undersigned counsel, submits the
following post-hearing comments cnnémrning the issues raised by
the Office of Public Counsel and other ﬁartiés at the hearing in
the above docket on November 17, 1989, For ccnvenignce,.cuif’s
comments rega wwrding yupi*z Counsel’s proposalslwill be grou?ed
under the numbered issues as described during fhe hearing.

PRELIMINARY STATEMENT

During the November 17, 1989 hearing:in this docket,

Public Counsel made an opening s tatemcnt extollnng the Pub’lc.

Records Act and government in the sunshine in general. ulmilar

references were made throughout the hearing. Gulf Power Company

believes that it is beyond dispute that this state has a very
strong and sound policy favoring cpen qdveﬂnment.f waeverf Gulf
also believes ﬁhﬁt the confidentiality provisions of Sections
364, 266 and 367 Florida Statutes, applicable to‘requléted,
utilitiés, evidence the Legislature’s recognition that utilities
sre not converted into public agencies by virtue of 5tata
requlation and, as private businesses, have a iegitimaﬂe and

substantial interest in maintaining their trade secrets,
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dit. information, customer lists, etc. exempt [rom

ublic disclosure. Similarly, while state employeaes should be

vk

sare that their official position subjects them 1O SORG degree

public scrutliny, the employees of & regulated utility are
antitlea to sxpect that otherwiae private natters will remain
rivate, as would pe the case in any other non-governmental
pusiness. Thus, Culf urges the commission to ascept Staff’s
version of propesed Rule 25-22.00%, which strikes the delicate
palance between the public’s right to know with respect to
public agencies such as tae commission and Public Counsel, while
maintaining the Companies’ ability to preserve proprietary and
confidential information in order to do business in the private
marketplace.

1. Public Counsel’s Issue No. 1: Whether the Proposed

Rule should Have a Time certain Within Which the Commission is

~

Regquired to Rule on any Reguest for a Finding of
Cﬂnfidenﬁialigy? 1f so, What should the time be?

Gulf supports Staff’s revision to Rule 25-22.00%8,
Florida Administrative Code, in its present form, and OppoOses
public Counsel’s request for imposition of any specific time
timitation for ruiinq on confidentiality reguests, especially a
1imit so severely inadequate as the seven~-day requirement

ddressed in Public Counsel’s Request for Hearing. In many

.

cases, the Commission is reguired to review and evaluate




uminous documents for whicn confidentiality is reqguested, and

ML b

analyze and

rounpents  asse

ablic counsel
& -

gyoeptions Lo

tightly: thus,

comprehensive

comprehensive

rule upon any number of legal and factual
ved by the utility in support of the reguest. As

ropeatedly noted during the November 17 hearing,

the Ppublic Records Act, such as the statutory

provisions for regulated utilities codified in
66 and 367, Fla. Stat., are not to bhe taken

rhe Commission iz obligated to be thorough and
in determining wheiher the confidentiality

in a given case. Such a thorough and

raview takes time.

Moreover, it is unclear what the result ‘would be if any

mangatory time

limit were exceeded. o aven Fublic Counsel

-

would be ineguitable to punish the utility and

by releasing confidential information such as

Aue to the Commission’s failure to make a timely

adcition, the addition of paragraph (5]

~ecognizes Pub
confidentialit

S T g
amel 101 ating m

AL PR F 1 8
gdelay in ruling

timeliness of
vay resort to

rovigions to 8§

lic Counsel’s ability to review material for which
vy has been requested pending the request, thus

any of the adverse effects resulting from any

g. Currently, those dissatisfied with the
compmission action may seek an expedited ruling, O
mandamus. Accordingly, culf would not support any

&

taff’s proposed Rule which would interfere with a
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Conghoand cosprehenzive decliglion making process, or which

woudd unduly burden the Commig

ston - or ite staflf. Gulf

o

specifically cbhijects to any recommendation which would deny the
Commigsion its requisite flexibility by imposing an arbitrary
tinme lLimit o be followed in all instances.

Public Coungel's Issue No. 2: Whether the Proposed
Rule should Eliminate Appeals from the Prehearing Qfficer’s
Ruling in Cmnfidentiazity Requests?

In its Regquest for Bearing, Public Counsel suggested
two alternatives in order to shorten the appeal process, but
appeared to modify its . position at the November 17 hearing. -
Firzt, Public Counsel had recommended that the Prehearing
Gfficer’s ruling on requests for confidentiality be considered
final for purposes of appeal.  As was pointed out at the
hearing, however, the Commission may not deleqate final decision
making authority to a Prehearing Officer, whose recommendation
cannot be ®final agency action™ for purposes of appeal under
current law. gSee e.d., North Broward Hospital District v.
Humana of Florida. Inc., 444 So.2d 594, 595 (Fla. 1st DCA
1984) (hearing cfficer’s orders are not “agency action®j.
Alternatively, Public Counsel had suggested in its Eeguest for
Hearing that the Prehearing Officer be bypassed entirely, and
that the Ccomnission Panel make the initial, and final, decision

in confidentiality proceedings. This slternative, however,

el e




1d generate sven more delay since the Commission would be
roauired o orule on all confidentiality requests, not merely
h b ¢

vl i R

vhose in wh ch the Prehearing Cfficer’s recommended order is

Guls Power asserts that the decision making and appeal

srocess under the current ruls, as well as under sStaff’s

proposed rule, serves tle substantial interests of all partiﬂs,
and actually avoids unnecessary delay.  As currently written,
the rule would only require that the Copmission panel become
tnvolved if and when a protest is filed as to the Prehearing
officer’s initial ruling. Many reguests will be disposed of at

.

the first stage, and thus it is impracticable to impose upon the
full commission panel, in addition to the Commission’s other
obligations, the responsibility of hearing each and every
confidentiality reguest without 3 prior opportunity for the
prehearing Officer to enter what may very well become a final
ruling for wnich no appeal is necessary and at least to make
preliminary findings which may narrow the scope of subseguent
congsideration by the panel. ¢onVarsely, even if the Prehearing
Officer’s ruling could be considered final for purposes of
appellate review, if the Prehearing Officer is authorized to
wake # final ruling which is not subject to appeal to the full

commission, the legislative policy of exha stion of

administrative remodLes prior to the invocation of judicial

e T




raview as codified in the Administrative Procedure Ac ould be

At the hearing on Hovember 17, Public Counsel apwéareﬁ.
to rocognize that the above two alternatives were unfeasible,’
but propounded é third uoﬁrﬁe: that the Rule prohibit part;eé
from r¢qua$ting reconsideration or modification by the
Prehearing COfricer, thus.limiting the Prehearing Officer to one
ruling, rellief foom which'wbuld have to be requested from the
Commissianipanei. Gult believes that thisg, too, is an '
unwarkable_salutimn éincu in many cases the option to seek
reconsideration or modification from the Prehearing Offi;ér will
ochviate the need to resort to the panel. For instance}'if.ﬁhé
Prehearing Officef’s arder contains a factual error which is not
disputed, the Prehearing Officer is in the best position to
modify his or her ruliag_thah the panel.:

Thus, the propoéél maﬁe by Public Counsel would either
result in an undue burden on the Commission, since it would be
required to rule on all confidentiality results, and not merely
tho=ze which are challenged; or, in the.élternative,‘wouia
Qliminate_the important fpnctinn currently served by the
Prehearing Cfficer and impose én undue burden on the judicial
system, contrary to the policies codified in Chépterlle, .
Florida Stuﬁutms, ?rdvidinq for asdministrative exhaustion-and,

narrowing of issues prior to resort to judicial action.  Gulf

ey




nugrtn Stafl’s propoged rule in its current form.

1y

. 4 E;plig"gqn'ﬁifguiagug,ﬁpiw;: should a Penalty
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bor
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h as Lapse or Waiver Ensue pursuant to subsection (3)(2
apsent Good Cause Shown, B Gtility or Other Person falils to F
a Reqgueist within 21 Days After Staff Takes Possession?

Gulf opposes any japse or waiver penalty in the context

(£

of material obtained by gtaff in the course of an audit under
(35(h), as request ted by Public Counsel. in general, contraly to
public Counsel’s comments in its Reguest [OX Hearing, the
commission retains subs tantial authority to determine
appropriate penalties for non-compliance with the proposed
rule. Gulf believes +hat the Commission should be permitted to
continue to utilize itg discretion, and should not be bound to
impose specific penalties in all cases.

As was noted at the Hovember 17 hearing, a commission
audit is fundamentally different from a formal proceedin where
iseues of relevancy are involved, and once a utility gives
notice that it intends toO reguest confidentiality for certain
information, a sanction as harsh a waiver should not result from
rhe utility’s mere, perhaps inadvertent, failure to follow up
with a subsequent regquest within 21 days. certainly if the
i nformation were sought out by the public, the utility would
e the burden to make a formal showing justifying a finding o

sonfidentiality, but unless and until such a public Records




reguest is made the information 5hou1ﬂibé §é§£V¢onfidé3£ia1 fbfi
he inte.nal use of the Commission Stéf£ apditor£;:7

"While culf objects to the insertion of @Qﬁ waiver of

pEo proviq‘or in Staff’s curreﬁt propused Rule, if the .

Comminsion deems sugh a QfOVlblOn necessary then Cul* woulg"
support language in Subsection (3)(a) to the éifELL tnat "Abaentfﬂff
good aausar&hown,“failurﬁ to filerauah reguest ulthln thegzg
days pay <o onstitute a waxver of trn reque 4 o fgr‘cbnfidentialf
classitication.” Gulf Leela thdt it is esaenulal that the C

ommlss‘on bu dlloweﬁ to make a uasenby case determxndticn hh@rejﬂ;

A harsh sanc ion uch AS wazvnr is 1nv0lved dnd a mandatory
waiver provislon would deprive the Comm1¢5lon of 1ta dlscret1on }
and pcrhapq 1rreparably hdrm the utllity or ltS ratepdyers by
release. of bona flde proprletary confldentlal bu 1nesqif‘ :
Cinformation. In mo&t caseg, the utxllty wzll act w1th1n the
2l~day per;od cr wxll damunstrate w1th1n-bhat tzme why 1t has‘
good cause fsr fallan to act but in those rare 1nstances wheré?ffif iﬁ,
it cannot camply \t should not be forced to suffer the

ucnsequence of hdvxng 1t$ confidential tradn ﬁecrats, security e

measures, internal audits, customer lists and the like .-d;_scl,oﬁ‘?d.;{ o
to the p“bii“ at large. Gulf supports Stéff's;hrééésed Rge in
its current form. ‘_ ) : - Ca :

4. Public Counsel’s Issue No. 4: Should Paraqr_épﬁ-

(33{b) Allow Any Person to Object to a Confidentiality Request?

..8....'




rneel is charged by law wit

Publ 0 Lol
-esponsibility of representing the general public of Florida
pefore the Public Service commission under Sections 3150.061 and
Florida Statutes 14687 ). Thus, contrary ta the
commeénts in Public Counsel’s rReguest for liearing, the public is
already represented in all confidentiality proceedings 1O which
public Counsel is a party. To require additional notice te and
participetion from members of the general public would only
further complicate and delay confidentiality deterninations,
gxacerbating public Counsel'’s repeated complainte that the
process is already overly encumbered by delay. In addition, all
confidentiality reguests and associated documentation (other
shan the confidential information itseif)lare available to the
public for review and inspection under the Public Records Law,
which wrovides a more than adeguate mechanism for the public to
be made aware of pending confidentiality proceedings. it is
unclear exactly what affirmative changes Public Counsel

recommends to Staff’s current proposed Rule in eorder to further

public involvement in conf.dentiality proceedings. Clearly,

T . St ; D) ! g
Gulf strenuously would oppose any provision
requliring or permitting disclosure of the confidential
information to the public or press during confidentiality
prﬂcvadirqﬂ, since such uisclosura would totally defeat the
purpose of the confidentiality statutes.

_CJ..




mber F the public as well as the news medisg alres ady have the
bility to digcover the existence of pending confldentiality
arters, and to intervene as parties before a ruling is made or
T nrote the ruling sfterward under (6){a) of staff'’s proposet
rule. I” the press and/or the public do not have = ufficient

werest to avall themselves of existing mechanisms for public
nvelvement cencerning such matters, Gulf believes that it is
racpropriate to require that the Commission staff take the
initiative to draw the public into confidentiallity proceedings.
sulf would certainly opject ta placing any further burden on the
atility regquesting confidentiality to provide notice to the
il at large.

The Company 15 AwWare chat the Division of Records and

geporting currantly maintaines a list of all confidentiality

requests for easy public

acces

S

L3

urther, unnecessary burdens on the Commission or its Staff to
make the ini formation available.
5. Public Couns sells. igsye No. 5: Once a petition Has
neen Filed Under paragraph (6){a), who Has the Burden of Proof?
The situation with which Gulf is concerned arises where

a utility has submitted the
edited coples of the material for
requested, has offered a line-by-line

request, and has supported

its

requisite number of hig

h

lighted and

)

whi

booe

ch confidentia
justification for the

request by a legal showing of




ntitlepent to confidentialicy, after which the.ﬁummiégiﬁn makes
a finding based upcn the utility'’s mhowiﬁg and enters an order 7
granting confidential treatment. Under Public Counﬁel’ﬁ
recopmendat ion that the utility continue to bear the burden of
proving entitlement to confidentiality when a request ﬁarithe =
matarial is subseguently made after a finding under (6)(a), it
would appear that this effort would have to be repeated,
resulting in needless ﬁupiicatinn of effort and expense.
Additionally, the cpportunities for harassment are enormous.

Due to the utilities’ much more stringent burden of
making a showing of confidentiality under the new Rule,.Gulf
strongly opposes. any requirémenﬁ £hat the same effort be
undertaken each time a person contests a finding of
confidentiality, Clearlf there may be some inét&nceﬁfwhererzr
persons not parties.to the confidentiality prgcéedinqs Gill.'
raise an issue which was not considéfed during those
proceedings, and the utility could be required to nake an: :
additional showing as to that issue; however, it is only logical

to place the burder upon the person contesting confidential

"

.
-

eatment to demonstrate to the Commission’s satisfaction that

the issue is substantive and warrants a shifting of the burden
back to the utility. Public Counsel’s proposal would require
substantial effort, expense and duplication if the utility is

regquired to make an additional showing upon each and every

it




est under {63(a), no matter how frivelous or duplicative of
orior progeedings. The only viable solution to thisg issue would

resnect the already stringent reguirements of the revised

sconfidentiality rule as well as the integrity of Commission
orders by placing the initial burden on the persan contesting a

finding of contidentiality ynder (6)(a) to demonstrate why the

matter should be reconsidered.

At the November 17 hearing, it was pointed out that
61ia) Could also be invoked prior to a commission finding,
while mate-ial is temporarily exempted from the Public Records
Law. OCulf’s primary concern as to public Counsel’s proposed
changes to (6)(c) pertains to the effect on the utility once a
inding has been made. However, Gulf is aware that situations
may arise where a petiiicn under (6}{e) is brought pending a
ruling, and that the issue(s) raised in any such petition could
affect the utility’s burden of showing entitlemgnt to
confidential treatment in that proceeding. Gulf recognizes that

it retains the burden of proof prior to a finding of

confidentiality by the Commission, but would point out that the

time of entry into pending confid jentiality proceedings under
(63{a) should nevertheless be a factor. For instance, should
the mere filing of a (6){aj) r= st late in the proceedings,
after parties have made arguments and have provided edited and

highlighted copies and a line-by-line jtstification, but prior

...12..




burden where no new or :%gnifxaunt Lh&U&ﬁ arﬁ rdx ad’

to o a Commission ruling. cause »ha utxllty ta uar:y dh aﬂd;tznnalt“*

Gulf suggaste that, in general .jt.iﬂ T!dhﬁﬁabl@ ta““,‘,i

require that 4 person makrnu a {G,{a) requeﬁt attez a. ilﬁdinq at~;;j;,

contidentiality b~ thv €omm1fmjon should: ua*ry the inxfial
burden of proof.. Px;uf to thp vntry of an ordcr howcver, the

Commizngion shau’d retain the a;scroticn tc evaluata the

timeliness or slgn;fiﬁanca of a (61(a) :equeﬁt'anﬁ to: apportibn-~**‘“

tha burden of proof appropriately. Accordingly, culf ijectﬁ toff'fw'

any specific lanquage in ‘the Rule which would result i .
inuffiaian;,duplxﬁati&n.Qf etknrt‘atter a tlﬂdlng, or denyrthe ‘“”:
Commiszion the fieﬁibility to exerciserita judgment befare‘a:
finding is made. 7 | 7 7

6, Egn;f* ye No, 6. What is the Heanlng

of the pnfﬂﬁe "To Be Used In a Prmceeding" in Paragraph (5)(g)vf*Vf

ulf supporta Staft’s propoqed add1tlon of paragraph

S RC-3 1 to the revlscd ﬂule which pt9v1de ior a tempurary

- protective order exempt;nq cﬂntxdentﬁal 1nformataon lnaPECtﬁd by'gf

bBlic Gounsel in order to determlne what lnformaulon Publxc-Ti”'*

Counsnx may wx Ay to utxllza in a proceﬂﬁlnq bafure the :
Commis hion._ ru’t also helxeves that paraqraph (ﬁicb} prov1des
an Lnfcrmal megbanxnm for the same purpose whereln the COmpany
may ailaw may peraun,lincludlng Publla Counsel to lnspant or i

examine canggdentlal informatlon by mutual aqreement.: Gulf_;--

mE e




nderstancds tkﬁt whatever information Public Counsel takes into
ts posgession sfter such inspection and review is the
information it intends to use and for which a raguest for
configentiality wonld be reguired.

Rowever | Public Counsel has alsc asserted a general
ohiection in lts Reguest! for Hearing to "any efforts by the
Comminsion to restrict rublic Counsel’s access to, and full
effective use of, information necessary to his representation of
utility custompers pursuant to Section 150.0611, Fla. Stat.?

This statement fails to recognize that the Legislature hasg
ﬂpetificaily restricted yubllc Counsel’s access to confidencial
information, ag well as the access of any party other than the

ommission or its staff to confidential information; under

£3

Section 366.0693(1), Fla., Stat. as amended by Chapter 9=292,
Laws of Florida. Thus, Gulf points out that the Commission is
authorized to implement this Y&Strlb ion by prescribing the

circumstances under which Public Counsel, or any other party,

may acquire access to confidential information.
7. 1SSUES. RQ&&QQ_Qi_QEﬂlAn§Q§Lﬁ§&h_QQEQ&JJhJEl«__lQIlQQ“

Power and Light.

the Commisgion be entitled to waive or modify the Rule's

=pquirements for qualifying small businesses. Gulf also

_la...




the chenges to the Rule proposed by Florida Power and
Light which were agreed to by Starf.
CONCLUSION

Gulf Power Company believes that Stafr’s current
recommendation is 4 well-drafted and appropriate mechanism to
simplify confidentiality proceedings, while protecting the
gubstantial interests of the various parties involved. The
proposals Public Counsel raises are unnecessary, and in many
instances inappropriate if not expressly contrary to existing
Fiorida law, as described above. Gulf Power Company would urge
the Commission to adopt the revisions to Rule 25-22.0046 as
currently recommended by the Commission’s Staff, except as

stipulated during the November 17 hearing in this docket.

Respectfully submitted,

N Pios

TERESA E. LILES

Florida Bar No. 510998
Beggs & Lane

700 Blount Building

Post Office Box 12980
Pensacola, FL 1 32576-2950
(9C4) 432-248]
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