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December 15, 1989

steve Tribble, Director

hivisien of Records and Reporting
Plorida Public Service Commission
101 East Gaines Streeft
Tallahassee, FL 32399-08Z0

Re: Docket No. 8%0252-PU
Dear Mr. Tribble:

Enclosed for filing in the above-captioned proceeding on
behalf of the Citizens of the State of Florida are an original and

12 copies of Citizens' Post Hearing Comments in this docket.

Please indicate the time and date of receipt on the enclosed
duplicate of this letter and return it to our office.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Iin re: Amendment <f Kule 25-272.006, pocket No. 890252~PU

)
AC, pertaining to confidencial )
information )
)
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CITIZENS' POST HEARING COMMENTS

pursuant te the Airectives of the hearing officer in this
case, the Citizens of the State of Fiorida, through Jack Shreve,
pubilic Counsel hereby file their post hearing comments on the
commissioen's  propesed rule pertaining to confidentiality

information.

The citizens initial participation in this docket came on
November 13, 1989. At that time the citizens' filed a request for
hearing in response to a notice of rulemaking, Order No. 22054,
issued October 13, 1989, Included in the citizens' request for
hearing were Citizens' comments and ocbjections to the proposed
rule. On Hovember 17, 1989 the Citizens and various other parties
participated in a rule hearing. At that time the Citizens!
comments and concerns regarding the rule were heard by the hearing
officer, in conjunction with the comments and objections of other

parties,
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While many of the points and concerns raised in citizens'
November 17, 1989 filing continue to be a concern, other issues
have heen adequately resclved or dropped by Citizens. The
citizens' reguest for hearing did not include an explicit
enunciation of issues to be addressed at the hearing. puring the
hearing such an issue | jgt was fashioned. The Citizens will follow

this issue list where apprepriate.

Issue: Whether the proposed rule should have a time certain

within which the Commission is required to rule on any request for
a finding of confidentiality? If so, what should the time be?

The Citizens' concerns on this issue were adequately set out
{in citizens' November 13, 1989 request for hearing and comments.
Although citizens initially proposed a 7 day time limit on
confidentiality rulings, 1t appears the better course would be to
emphasize in the rule that confidentiality rulings should be made
expeditiously. The citizens propose that paragraph 3(cC) of the
rule be modified to indicate that rulings on confidentiality
requests be made axpeditiously.‘ In addition this paragraph should
be modified to indicate that expeditious ruling is required on any
diecovery 1related reguest for confidentiality or motion for

protective order.

Citizens' proposed modifications are contained in Attachment
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the Citizens' proposal to add the expedition language was
supperted by represcntatives of sputhern Bell, Tanmpa Electric and
Florida Power and Light. {T. 35, 36). southern Bell and Tampa
Flectric Company even indicated that the expedition language would

panefit the utilities as well au the ratepaying public. (T, 35).

Issusg: Whether the proposed rule should eliminate appeals
from the Preshearing Officver's ruling on confidentiality requests.

The Citizens!' initial position taken in the November 13
comments was modified. The Citizens expressed concern that
inordinate delay could exist where the Prehearing Officer makes
multiple rulings on the same confidentiality reguests. The citizens
agree with the suggestion at the hearing that paragraph 3(c) should
ne modified to ciearly express the staff's stated intent that the
prehearing Officer maxre just one ruling. The Citizens have also
added language to clarify that the Commission panel assigned to tne
case will hear any and all protests to the prehearing Officer's

ruling.

The sole purpese for the proposed changes would be to
s1liminate as much delay as possible in confidentiality rulings.
such practice would aid the Ccitizens in situations where
.onfidentiatity ruling delays held. up receipt of needed

information. The practice would also reduce the possibility tha

the public would be harmed by ruling delay situations whare




vemporary public recevyd inspection exemptions are given. The

Citizens also believe that the proposed language is consistent with

the intent of the staff and Commission in proposing the rule

Languaga., [ R i B

Isoue: should a penalty such as lapse or waiver ensue

pursuvant to paragraphs (2)(b) and (3)(a) if, absent gocd cause
shown, a utility or other person falled to file a request within
21 days after staff takes possession of confidential information?

As pointed out by the Citizens in the November 13 comments,

the propused rule retreats from the current rule which provides

essentially for a waiver of confidentiality claims if timely formal
requests for confidentiality are not filed once documents are in

the possession of the staff. In the proposed rule the stéff has,--k

without explanation, dropped this language.

During the hearing it was suggested by other'partiés that an o

absclute and inflexible provision of waiver or lapse might do more

harm to the companies and the ratepayers. The Citizens agree and

would concur in a provision allowing untimely filings for

confidentiality to be made upon a showing of good cause, The
Citizaens propcse that good cause and mandatory wailver 1anguage be
added to the proposed rule Sections 2(b) and 3(a) as set out in

Attachmunt s K




rhe Citizens believe that the addition of such language would
protect the integrily of the process and put all utilities on
notice that the Commission takes the confidentiality process
sericusly. The possibility that waiver of confidentiality will

ensue if a company is not diligent or able to show good cause will

provide a stronger incentive for companies to comply with this

It
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Igsue: Should paragraph 3(b) allow any person to object to
a confidentiality requast?

The Citizens pointed cut in comments and at hearing that the
proposed rule 1is unduly restrictive with regard to the Public
rRecords Law when it allows only parties to formal proceedings to
object to requests for confidentiality. At the time that the
burden = of proedct is clearly upon the person requesting
confidentiality, the general public (including the press) is by
rule foreclosed from participation in a process which likeiy
affects issues of a broader public interest than those in & given
formal proceeding. The citizens believe it will be appropriate to
modify proposed paragraphs 1(b) to allow any person == in addition
te any party -- to file objections to requests for confidentiality
or motions for protective order. As pointed cut at hearing we

believe this would be consistent Wwith the broader public policy

nature of the Fublic Records Law.




In addition to allowing any person or member of the general
public to participate in the initial confidentiality process, there
must be some mechanisnm for providing notice to the general public.
The Citirzens have proposed that the commission establish a daily
listing of confidentiality requests available for inspection by any
member of the public, including the press. The Director of Records
and Reporting, Steve Tribble, testified that the commission had the
mochanism which would generate such reports. (T. 62). The only
problem may be in the way the confidentiality regquests oOr motions
for protective order are styled that would not allow them to be
picked up in the system. (T. 63). To remedy this situation the
citizens have proposed all confidentiality request filings clearly
indicate that confidentiality is being requested so thazt “the
pivision of Records and Reporting can make available for public
inspection a listing of all pending requests. This listing would
constitute effective service of confidentiality requests on

hcnpurties for purpose of objecting within the 14 day time period.

The Citizens continue to believe rhat these modifications to
the initial objection phase of confidentiality reguest proceedings
will better serve the public and impose a minimum cost upon the

public Service Commission and other affected parties.




Issue: What is the burdan of procf on the utility or person
once a petition has been filed under paragraph 6(a)?

This issue deals with the burden of proof existiné.onca &
iocument has been classified ~-- either temperarily or permanently
-= gonfideatial.  Currently the.proposed rule requires a pérsan
seeking to inspect and examine exempt information to file a
petition with the Commission for inspection. Thereupon the
affected utility or person would have 10 days to "file a response
as to why the material should remain exempt.® This procedure

ralses at least two problems,

First, the petiticn requifement may be too'onerqﬁs for the
ordinary citizen or even the press. Petitions under the Coﬁmission.
procedural rules have certain legal regquirements., A simple written__
reguest would be more appropriaﬁe under the Publié-necords Law.
The Citizens have proposed language replacing the word "pefition"

with the word "request."

Second, this part of the rule does not clarify what burden is
on the utility or other persons to respond to a request for
contidentiality, The Citizens believe this language should
indicate that the utility or person must show affirmatively why the
materials should remain exembt[V As was pointed out at hearing,
shifting the burden of proof to the person reguesting inspection

crzates an impossible burden to meet since that person would not




have the information with which to make argument before the

Commisgion. st D £ 1)

Another problem with paragraph 6(a) of the proposed rule is
that it does net clearly require the Commission to either set an
inspection regquest and/or objection for hearing or issue a ruling.
The language 13 merely peéermissive rather than mandatory. The
Citizens' have proposed language to change this and also have
inserted language requiring expeditious resolution of the matter

consigtent with issue 1 above.

Igsue: What is the meaning of the phrase ''to be used in a
proceeding" in paragraph (85)(c)?

This issue probably turned into a non-issue at the hearing.
Tha Public Counsel expressed concerns that the phrase to be uséd
in a preceeding might be construed in a manner to impair the Public
Counsel's statutory discreticn in his representation of the state's
Citizens. The Citizens' biggest concern was that it might be
construed to mean actually intrcduced at the hearing. Discussion
with the partie$ and the staff did not indicate that this was the
case. The Citizens have proposed a definition section which will
clearly indicate that the Public Counsel has thé sole discretion
to decide how he will use information in a proceeding. This

language in no way would affect any statutory reguirement that

information be returned pursuant to current or future amended




gtatutaes.

Isgue: Whether confidentiality determinations under paragraph
$(a) requires a finding by the Commission that confidentiality
should be granted. :

As the Citizens pointed out in our comments, both the current
telephone statute and the newly enacted water and sewer and
electric statutes require the Commission to make a finding after
a showing by the company that confidentiality should be granted.
The Citizens heve proposed that paragraph 5(a) be amended to
specify that the company must make the showing and the Commission
must make a finding 5@f0re granting.a protective order. Although
there was sone concern expressed about small businesses not being
able to make a showing because of costs, the Citizens believe the
statutory language is guite clear in requiring the person or the

utility reguested the showing to make it.
Respectfully submitted,

Jack Shreve
Publlc Counsnl

1) Mg/ﬁ%:;(

-CHérles J. Rehwinkel
Associate Public Ccunsel‘

Office of Public Counsel
c/o The Florida Legislature
111 West Madison Street
Room 801

Tallahassee, FL. 32399-1400




(904) 488~9330

Attorneys for the Citizens
of the State of Florida
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CERTIFICATE OF SERVICE
DOCKET NO. 890252-PU

I HERERY CERTIFY that a correct copy of the foregoing has been
furnished by U.8. Mail or hand-delivery to the following parties

thig 15th day of Decenber, 1889,

Bill Bakstran Matthew Childs

Division of Legal Services Steel, Hector & Davis

Fla. Public Service Commission : 21% 8. Monroe St., Sulte 601
101 East Gaines Streat Tallanassee, FL 32301-1804

Tallahassee, FL 32301

Committee on Urility Regulation Teresa Liles
Attnl Susan Masterson " Beggs & Lane
Senate Bldg. Suite 111 P.O. Box 12950
rallahasses, FL 32301 Pensacola, FPL 32576
Gulf Power Co. Mason Law Firm
Attin:  Jack Haskins Attn: Norman Horton
PO, Box 1151 1020 E. Lafayette St. %202
Pensacola, FL. 32576 Tallahassee, FL 32301 '
Ausley, McMullen, McGehee, Messer Law Firm

Carothers & Proctor Attn: Floyd Self
Attn:  John Fons 2.0."Box 1876 : :
P.O. Box 391 Tallahassee, FL 32302-1876

Tallahassee, FL 32302

Small & Minority Business Holland & Knight
Advisory Council Attn: D. Bruce May

Attn: Hewall J. Doughtrey P.O. Drawer 510 '

107 West Gaines Street Tallahassee, FL 32302

Tallahassee, FL- 312399-200




Barlow Keener K, Crandal McbDougall
Southern Bell P.O. Box 029100

150 West Flagler 8t., Miami, FL 33102-9100
Suite 1910

Miami, FL 133130

harles Jd. Rehwinkel




Attachment 1




New 1(f)

“"Usad in a preoceeding" when referring to information in the

1 in his sole discretion wishes to make of the information
to the discharge of his duties under Section 3%0.0611,

(b) An inguiry will terminate 40 days after the trapsmittal
nf a notice of termination by the Division of Records and
Reporting. This notice will be sent to all sources from whom
material was obtained during the inguiry and will include a list
of all materials obtained from the source(s) during the inquiry and
any portions of staff work papers, analvses and reports containing
materials obtained from the source during the inguiry. The.notice
will indicate whether the Comnission intends to retain, destroy,
or return the materials listed. A source may, within 30 days after
ssuance of the notice, file with the Division of Records and
Reporting a written request that the material the Commission
intends to retain be classified as ccnfidential and exempt from
Section 119.07 (1), F.S. Requests filed in response to the notice
of termination shall meet the same criteria and be processed in the
same manner as other requests for confidential classification uhder
this rule (see subsection 4}. If no timely reguest for

confidential classification is filed, absent good cause shown,




confidentiality is waived and the material becomes subject to

inspection and examination pursuant to Section 119,01 (7}, F.A.

* &K

A new last sentence should be added to paragyaph 3(a) as follows:

Absent geod cause shown, fallure to file such reguest within 21

davs shall copstitute a waiver of the regquest for confidential

wrassification.

k k&

Paragraphs 3(b) and 3(c)

(b} When the material is obtained incident to a formal
proceeding, the utility or other person requesting confidential
vlassification shall also serve a copy or summary of itsrréquest
on all parties of record. The summary shall describe the material
in sufficient detail so as to réésonaﬁly,inform the readef of the
nature of the material. Any pafty to a formal proceeding or any
person may file an objection to the request for confidential

classification within 14 days after service of the summary.

211 pleadings  or requests for confidentiality, including
potions for protective order, shall be stvled such that it is
readily app. R.LQM»Q__QEW,Q}&L&LW%@&;MMM
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contidentiality is being requested. The Division of Records and
Reporting will make available for public inspection a listing of

daily £ilinas with the Commission reguesting confidentiality. Such

non-partics for purpeses of this rule.

{¢)  Reguests  for confidential classification including

metivns for protective orders filed under paragraph S(a) and any

obiections filed in response thereto shall be gﬁggﬂi&@gﬁg@x ruled '

sy by the prehearing officer assigned to the docket., and TEhe

Commission panel assigned to the case will hear any protest to the

prehearing officer's ruling. If a request is received outside a

dogketed proceeding, the reguest itself will be docketed.

=Rk

Paragraph 5(a)

{a) In any formal proceeding before the Commission, any

utility or other person may request a protective order protecting

proprietary confidential business information from discovery. Upon

a showing by a utility or person and a findina by the Commission

that the material is entitled to protection the Commission shall

expoditicun!y enter a protective order 1imiting discovery in the
manner provided for in Rule 1.280, Florida Rules of Civil

Procedure. The protective order shall specify how the confidential

3
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information is to be handled during the course of the proceeding
and prescribe measures for protecting the information from

disclosure cutside the proceeding. The notice and cbiection

provigions of paragraph 3(b) abeve, shall apply to requests for

confidentiality filed pursuant to discovery.

% & &

(6)(a) Any person may file a petition request to inspect and
examine any material the Commission has exempted from s. 119.07(1),
F.5. A copy of the petition reguest must be served on the affected
utility or person which shall have 10 days to £44e¥a~¥aaponse~as
to show why the material should remain exempt. The petitioner
person reqguesting inspection shall have 7 days to file a reply to
the filed response. The Commission may shall either expeditiously
set the matter for hearing or may issue a ruling on the pleadings.
Material obtained by the Commission.in connection with an inquiry
shall not be subject to requests for, inspection and examinatibn

until after the inguiry is terminated.
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