
STATE OF FLORIDA 
OFF ICE 01'' 1'HI:~ PUBUC COUNSEL 

JACtt SHRfVE 
•'I.HU I.;'. (:(.n.114:'ll i.. 

c/o 1'he },'lorlda ~d•tur;; 
111 W°'t M1idiwon l;tT('i!t 

Hoom 001 
'fa!lllJ\llMff., Flotida 32390-1400 

90"-488-9330 

December 15, 1989 

Steve Tribble, Director 
Division of Records and Reporting 
Florida Public Service commission 
101 East Gaines Streer 
T,11 l.:ihnssao 1 F'L 32399-08!:!0 

Re: Docket No. 8902~2-PU 

ucnr Mr. Tribble: 

ORIGINAL 
FILE COPY 

Enclosed for filinq in the above-captioned proceeding on 
behalf of the Citizenc of the State of Florida are an original and 
12 copies o( Citizens' Post Hearing Comments in this docket . 

Plensc indicate the time and date of receipt on the enclosed 
duplicate ot this letter and retJrn it to our office. 

Enclosure 
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Sincerely, 

) \;;._L\....V .} \ \ '"(~ () •• ...__ 

Darlene. Driscoll 



P.EFOHC 'I'IJE fLOR{DA PU8LlC SERVICE COM,MH.iSlON 

In ro: Amondmont of hule 25-2~.006 , ) 
f.\C, pcrt.lrning to co11fidcm;.iul ) 
lntor~a t lon ) ______ ) 

Docket No. 890252-PU 
Filed: Docembcr 15, 1989 

Pm:suz:int to the rl i rectivc,s of the hearing cfficei· in this 

cJse, tha CitiienG of tne State of Florida, through Jack Shreve, 

Public coun~el herE>by file their post hearing co1:iments on the 

propO!iOd rule pertaining to confidentiality 

iniormation. 

The Citizens in.i tial part iclpation in this docket came on 

::ovember 13, 1989. At that time the Citizens• filed a request for 

hearing in response to a notice of rulemaking, Order No. 22054, 

issued October 13, 1989. Included in the Citizens' request for 

hearing ·.:en? Citizen::.• comments and objections to the proposed 

i·u1e. On Hovemb~r 17 , 1989 the Citizens and various other parties 

participated in a rule hearing. At that time the Citizens' 

co~ments ~nd concerns regarding the rule were heard by the hearing 

offic0r, in conjunction with the comments and objections of other 
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Hhilc 1nuny 01 thl:1 poi.nts and concerns rai sed in Citizens ' 

~:ov!:.~:-:,bcr l ", l 98~, 1 il ing cont inuc to be a concern , otbor issues 

onunci~tion of issuos to be ocldrcs3ed at the hearing. During the 

hearing such~~ i~sua list was (ashJoned . The Citizens will follow 

Issu,e: Whether tho proposed rule should have a time certain 
within which the commission is required to rule on any request for 
a finding of contidentlality? If so, what should the time be? 

~he Citizens' concerns OP this issue were adequately set out 

in c:itjzcns' 1:ovC!mboi:· lJ, 1989 request for hearing antl comr.ients. 

Althou9h Citizens initially proposed a 7 day time limit on 

confidentiality ,·ulings, it appears tho better course would be to 

emphasize in the rule that confidentiality rulings should be made 

c•xpcd i tious 1 y. The Citizens propose that paragraph J(c) of the 

rule b, modil.lcd to indicate that rulings o.n confidentiality 

rcquoscs be natle axpeditiously . 1 In addition this paragraph should 

be noditied to indic~te that expeditious ruling is required on any 

di!.~covo ry 1·elatcd request for confidentiality or motion for 

protectivo orni::i:-. 

____ :"" _____ ..,..._ ... , __ 

1citizans' propos~d modifications are contained in Attachment 

l. 
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nw C,i tizcn~• proposal to '1dd the oxpcdition language was 

:uprcrteu by reptcGcnt~tivcs o( ~outhern Bell, Tampa Electric and 

{'l', ".3:», 36) . southern Bell and Tampa 

r.10,·tc1.c ¢ornpony ever: indic<.ttcd tha•- tha expedition language vJould 

honet it th{! utilitjes ns ,..,ell a:_; the ratep~1ying public. (T. '35). 

Istrn<.P Whether tho pf;oposed rul o should eliminate appeals 
from tho Prahaoring ()ffii;er's ruling on confidentiality requests. 

'rhe Citizf:ns ' initlnl. po~ition taken. in the Hovember 13 

The citizens expressed concern that 

inonli11 1tc u.::1ny cot,ld exist whet·<? tho Prchcarinq Officer makes 

1:;ultipl ... 1 ntling~ on tl'w cmr10 confidentiality requests. 'I'he c:itizens 

agrQt:> •,:i t.h thf.~ s1.,9gestion at the hear-ing that parugraptl J (c) should 

be noditied to clearly express the staff's stated intent that the 

rrahear1ng Officer make just one ruling. The citizens have also 

uddcd language to clarify thRt the Commission panel assigned to tne 

cnsc will hear any and all protests to the Prehearing Officer's 

rtt l inc; ,. 

'l1t1e ~ole. purpose ror the proposed changes would be to 

elir;ilnatc :1s m~1d1 delay "ts possi.blc in contidentiality rulings. 

such practice. would aid the Citizens in situations where 

c onfidi:-ntia:tity rulin9 delays held up receipt of needed 

inior~ution. The p r actice would also reduce the possibility that 

tht..? publ 1 <.: '.-Jou ld be h<.t1.·1::icd by rulinq delay s:i tuat ions whore 
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t(.;11;iporca-y public roco'::'d inspection exemptions are gi vcn. 'rhc 

citii~nc also bolievo that the proposed language is consistQnt with 

the inttmt ot tht.~ statf incl comm:is:S;ion in proposing the rule 
. 

ll1mrn~19,• . ('t' , 48). 

I~q,y<;: Should a penalty such as lapse or waiver ensue 
purquant to paragrQphs (2)(b) and (3)(a) it, absent good cause 
shown, a utility or other person failed to file a request within 
21 dnya after stnff takes pos$ossion of confidential information? 

As pointetl out bi the Citizens in the November 13 comments, 

tJw proposed rule retroots from the curront rule which provides 

•~•~.sc.~ntiol ly for n waiver of confidentiality claims if tir.i~ly formal 

r·cqucst.r; !·or conf ldential ity are not filed once documents are in 

the posso~sion or the staff. In the proposed rule the staff has, 

·,: i.thuut tn;pl anat ion , droppo<.l thhi I.ar'lguaqe. 

Ouring the heari1~ it was suggested by other parties that an 

absolute nnd inflexible provision of waiver or lapse might do rnoro 

harm to the companies and the ratepayers. The Citizens agree and 

would concur in a provision allowing untimely filings fer 

con t ictcntii.tl.ity to ho made upon a chowing of good cause. The 

Citi zens propose that good cause and mandatory waiver language be 

~ddcd to th~ proposed rule Sections 2(b) and J(a) as set out in 

1\ttdchmcnt 1. 
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·rh ~:itLton::. };cil i.avc th.it. the ~ddition of such language Hould 

th integrity 01 th<: proc.:czs and put all utilities on 

not. ice that. t!ic comm iris ion tnkes the cont idtlnti n l i ty process 

rll•.>. possibility tlu:1.t waiver of confldcnti~lity will 

0ncuo if n company is nut diligent or able to show good cause will 

provide d st.ron')EH." incentive for companies to comply vdth this 

1.~~~_g: Should pa.r.igrapn 3 (b) allow any person to object to 

a confidontiality roqu~st~ 

Tho Citizens pointed cut in comments and at hc~ring that the 

proposad ru l(• is unduly rcstricti ve w:i th regard to the Public 

Hc•corch, Lll'-'J when it nl lows only parties to formal proceedings to 

object to requests for confidentiality. 11,t the time that the 

the person requesting 
l.JU i-dcn of clearly upon 

cont1dc-nti;'.lli~y , the goncr.tl public;: (including the press) is by 

rule Loreclosed from participation in a process which likely 

1,1tcct$ issues of~ uroader public interest than those in~ given 

1orm~l proceeding. The Citizens believe it will be appropriate to 

modity proposed paragraphs J(b) to allow any person -- in addition 

to nny party -- to rile objection5 to requests for confidentiality 

or motion~ for protective order. As pointed out at hearing we 

heliav0 thia woul~ ba consistent with the broader public policy 

nnttin" or' the Public Rci::ords Law. 

5 



In ,lddltion t.o ,,l loi,1ing ,iny porson or me!nber of the general 

pul. l t,; t..o p .. 1rtic ipate in tho 1 nit.ia l cont identL·1 lity procc:;s, there 

must bo some rnoohani~1n [or providing notice to the general public. 

Tho citiicns have proposed chat tho Commission establish d daily 

1 iHting t)f 1..· :mtidcntiulity requests availnble for inspection by any 

rn~mbo r of the public, including tho press. Tho Director of Records 

am1 Rr;portinq, stove 'l'r ibble I test if i<!d that the Commis3 ion had the 

~~ch<lnisin which would generate such roports. ('l'. 62). 'l'he only 

proble~ may be L~ the w~y the confidentiality requests or motions 

tor protective order "re styled that would not allow them to be 

picked up ln the ~ystorn. {T. 6'.3} . ·ro remedy th is situation the 

Citiz~~s nave proposed all confidentjality request filings clearly 

indicat. th,,t r:;onfidcntJ.Jlity is being rcquasted so the.t the 

Division o[ Records and Reporting can make available for public 

inspection a listing of all pending requests. This listing would 

constitute effective service of confidcntinlitf requests on 

nonp~rties tor purposQ of objecting within the 14 day time period. 

The Citizens continue to believe that these modifications to 

t.he initial objection phase of confidentiality request proceedings 

'.,ill bcttGr servo the public and impose a minimun cost upon the 

Public Service Comminsion n nd other affected parties. 

6 
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TsJrnQ: What is the burden of proc·f on the utility or person 
once u petition has h~on filed under paragraph 6{a)? 

etcher temporarily or permanently 

Currently the proposed rule requires a person 

sc~t.:king to inspect .:md examine en:empt information to file a 

pctiti.on vith the Commission for inspect.ion. •r11ereupon the 

,111:.:ictcd utility ·or person would have 10 ctuys to "file a response. 

'It1is procedure 

r~Jses at lQast two probloms. 

First, the peti ticn requirement may be too onerous for the 

ordinary citizan or even the press. Petitions under the Commission 

proc~dural r~los have certain legal requirements. A simple written 

reqUC$t woul~ be more appropriate under the Public Records Law. 

TllC! Citizens !.ave proposed Janguage replacing the word "petition" 

'>iith the \-;ord "rcqucDt. u 

Second, this part of the rule does not clarify what burden is 

on tho utility or other persons to respond to a request for 

con r idr:,nt ia.1 i ty. -The Cit L~cns beliavc this lungu~ge should 

.l ndJ.t·-_ito thnt. 'tho utility or person must show affirmatively why the 

~Jterl~ls should remain exempt. As was pointed out at hearing, 

~-~n ft i ng th<? burden of proof to the person requesting inspection 

c~~;)tcs i.m jr.il)ossiblc burden to meet since that person • .. ;ouJd not 
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ht!\'~: the in!'c.n:1:wt ton with l-:hich to make argument before the 

(T. 7Jj . 

t'h:t t it door not c-l.enr:ly rc•4ui1·c the Commit.;sion to either set an 

'i!l!..tp1.:ction r-tJqth.'~,t ~inti/or objectton for hearing ot· issue a ruling. 

':ht.• lanqmitJC i a merely pcr::;,i so iV<" rather than mandatory. The 

Ci ti.rnns' hnvQ proposed language to change this ana also have 

i11::. •Jt' t<.:.:1 l:.:ingthtqo rcquirin9 expeditious resolution of the ::natter 

I!!_~µe: Whnt is tt,e manning of the !'hrase "to be used in a 
proceodi11g11 in paragraph (5) (c)? 

'l'hl~; issue prob'1bly turned into a non-issue at tl1e hearing. 

nH~ Pub11c Counsel cxprcs~~e.d concerns that the phrase to be used 

in~ procacding might be construed in a manner to impair the Public 

counsel's statutory discretion in his representation cf the state ' s 

Citizc~ns. The Citizens I biggest concern was that .it might be 

construed to mean actually introduced at the hearing. Discussion 

wi tl1 the parties and the staff did not indicate that this was the 

r,;a:.;t..• . Th~ Cit. i.zens have proposed a definition section which •.-: ill 

clr•ady indicate that the Public Counsel has the sole discretion 

t. o decide hov he will use information in a proceeding. This 

1anguclgo in no wny would affect .:1ny statutory requirement that 

in tor."1tli'.lt i.on be n ,turned pursuant to current or future amended 
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_l;_i,J,~\.lQ: Whether confidentiality dotormiuationu under paragraph 
s (a) requires a. finding by tho conimission that confidentiality 
snould bo grontod. 

As th~ Cit1 ~en6 pointed out in our comments, both the current 

t ,1cphono Htdtutc and the newly cnncted water and sewer and 

c-lcct r i c ~t ututes require the Commission to make a finding after 

a s howinu by the conpany that conf1dentJality should be granted. 

1'h c: Ci t i zcns h, ve propo$ed thilt pan.1graph !:• ( a) be amended to 

spe~ ify that tho compdny must make the showing and the Commission 

mus t make n finding before grHnting a protective ordec. Although 

there was some concern expreEscd about small businesses not being 

a ble to m~ko a showing becDuse of costs, the Citizens believe the 

st,1tutory l,mguct(Je is guito clear in requiring the person or the 

t1tilit.y t"oquofJted the showing to milke it. 
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Respectfully submitted, 

Jack Shreve 

(

Public Cauns11l 

71
_, 

/ • ~ -)~ ' J () cD-=.c~f{lj_ ~~ 
h'drles J. RehHinkel 

Associate Public counsel 

Office of Public counsel 
c/o The Florida Legislature 
111 West Madison Street 
Room 801 
Tallahassee, FL 32399-1400 



10 

(904) 488-91:30 

Attot·neys for the citlzons 
of the state of Florida 



CEH'l'H'ICATE Of SERVICE 
DOCl<ET NO. gqo2 ~>2-PU 

1 HEiH;e': CEH'l 'll-'Y that ,i correct copy of t.hc~ tor<.--,going haB been 

furnished liy o.s. Mail ot· hand-delivery to the following parties 

tht~ 15th day of Dacarnb~r, 1D89. 

13 i 11 uak:;tr,rn 
Division of LC:CJ•ll Borvice!';i 
Fl<l. Vub t ic sarvic~ Co~misuion 
lDl ra~t Ca i nen streot 
f',d l11hti::i-:0e, Ft, 'l23(il 

committee on Utility RogulJtJon 
Attn , BU:Jd.n Masterson 
senate Bldg. Suite 111 
rallahussec, FL 32J0t 

r.:;u 1 f Po;,10 c Co. 
Att~: Jack HoskinE 
P.O. Box 1151 
Vensacola. FL 12576 

Ausley, McMullen, McGehee, 
C<lrothenJ & Pt·octor 

Attn: John Fons 
P.O. BOY. J91 
1allahass~e, FL 32302 

Snall & Minority Business 
Advisory Council 

Attn: Newall J . Doughtrey 
107 West Gaines Street 
l'a1L1hassce, FL -12399-200 

Matthew Childs 
Ste.el , Hector & Dnvis 
21b s. Monroe St., Suite 601 
Tallahassee, FL 32301-1804 

Teresa LiJ a~J 
Beggs & Lane 
P.O. Bo>: 12950 
Pensacola, FL 32$76 

Mason Law Firm 
Attn : Norman Horton 
1020 E. Lafayette st. ~202 
TallahasRee , FL )2301 

Messer Law Firm 
Attn ; floyd Self 
P . O. Box 1876 
Tallahassee, FL 32302 - 1876 

Holland & Knight 
Attn : D. Bruce May 
P. O. Oruwer 610 
Tallahassee , FL 32302 



U,i"d ow K<:!oncl· 
8outtwr-n 13<;11 
lb0 1:01., t l ' J ii•Jlor S t., 

!.:uitc.• )910 
Mldmi, FL JJl JO 

~. crandnl McDougall 
P.O. llox 029100 
Miami, PL 33102-9100 
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"tli:;..-.JL.in 'L.lll'.QQ_eg_gJnsC~ea refecring__t_Q...i.nfonn(;!ti.on in tt}Q 
PQ?J.~Q.P.G.lll.-9.L...tb~ pub)jc Counsel niaall} wh~1teve.,r-__yse the Public 
Q.9.!ltlli !tl_ 1.n. h V,1.Jl0J.L~.U ~,ct: (t_tl.QD .... ~D&Jte.fi .t o_m a 15 ~ 9 f t ll e .tnf o r.rn~1 ti Qil 
f!\.!?'.'.fillilJJ.t..JsL.!;.l.1Q .... J;lJ.$chn1,~_Q.f_!LUL..futt.t9.lL-\!llilQLSQctio..n.......-l~Q. 06J,l, 
f~li.L•_....!,.:; t..s.1.t.:.. 

(b) An inquiry will terminnte 40 days after the transmittal 

of a notice of termination by the Division of Records and 

Rc.>porting . 'rhh, not icf.': will be sent to all sources from whom 

moturiul w~s obt~incd during tho inquiry and will include a list 

of all materials obtained from the source(s) during the inquiry and 

~ny portions of 6taff work papers, analyses and reports containing 

mo tor.iuls obtained trom t11a source during the inquiry. 'l'he notice 

will indicat e whether the Conrn,ission intends to retain, destroy, 

or return the aaterialG listed. A source may, within 30 days after 

issuance of t:he notice, file with the Oivis.i.on of Records and 

He port in9 a · written request that the material the Commis!;ion 

intendn t o retain be classified as ccnfidantial and exempt from 

Section ll9.07 (1), F.S. Requests filed in r.esponse to tha notice 

or terminntion shall meet the same criteria and be processed in the 

same man11et· us other requests !or confidentJ al classification under 

this rulu (soe aubsaction 4), If no timely request for 

con! idont i. ll l ct~,~n;;if icat ion is filed, absentgQQd cat!§.<?~ho~, 
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cont id•}11ti.lU ty l::.,l W,Hve<l and the material becomes subject to 

inspC!ction .. 1ml 1.iY.,:rn1inat ion purnuant to Section 119.01 (7}, f ' .A, 

ii-~Jl'..~·L..l{W.L::lc.:n •. ml£.<-;';.. ~}1.<.W 1.sLJ:t~.....rulqQQ_:t,Q_,n a -r.ngx w.b.-11.a.)JJ~ f O l l_Q.\.'/P..1. 

8QB ~lL -· 9..9.9.,;J, sw~s~~J)l9J-Ul,t..-l '..!:1.iJ..1U::e. -S:9 ,_fj.J._g_ __ fi_\lCh....X~.q1-,tes t w U:JlJ!L..ll 

\l 11.Y s _ s tl-'\LL <;..QJ.llit, l...t ~l t.~ sL.J:mi..Y...~-Q.f._J: h ~ _ t:ftWJ.~~..Lh..t._9..Qn.f i den :t) a l 

(b} \·Jhen th<: 1:12;terial i.s obtained incident to a formal 

proccQding, the utility or other person requesting confidential 

cl ass i fi.c~1tion shnl] t1.lso ~:;c:rve a copy or summary of its request 

on a ll p ~1rtics of record. The summary shall describe the material 

in surt'ici1.rnt detail so as to reasonably inform the reader of the 

naturo 01 tho m,,terial. Any party to a forrnal proceeding or an_y 

r> .. 2.r~~n m.1y £ile an objaction to the request for confidential 

classi r icatior:i within l.4 days a fte.r service of the summary. 

bJJ_pl£gi£!lns.r?-.2r rogu.Qs.t§ for~n t:icten ti a lJ ... t~i n.cl yd i ng 

!!lQ.tj...9_?1~_f,.p_t......ru:..~ii.<;:j;j ve grder ,_rui_tj l be styled suco that it is. 

r.Q.Q_~U-~P . .12 !.LCJ.U1.......t;.9.JfH,~~Qj~is_lcm...J?. f R~cgrds a nd_Reporting :that, 



~g11 l i ,1,on.t ,j_ l_ t:Y~~-1.! .J2S I. ug_ u.t,q1J.~tod~_...'.fJJ~Jti.y_i:§j...Q_J1-9.L.E.Q9.2.r.9.1-L.1111.9. 

B.i'l 12. ' t'c..lnu __ ;( lj __ ,!'l tk.{'. __ _<1'ul.,l I ,tb £LL_o.r_p_l!1'>J.J,~_,i[l!'}l.J.9C.tiQJ)_LJ istlri.t1....Qf 

ti; i l.¥.J.J.l; !l!P. w.i t!L tb_q __ G .. 9'1l)J11.if!.tl.i.Q.!l....r..Q.aY&.H'iti11-q_£9JJ1j.2~nt:J .nJ J ty~!J.ch 

l. J t?-t i, !1'.:1 .-~lt\£1 l L,_c Q,UfLtJ Lu..tn..J.UH:Y j .Q.Q. __ Q.L~~Pnfi~\Q.Ilt ic.!111.tY._..,.:t,:£t<:.t9l~ s tf.1_011 

n,911.:i..: -~ i.S i..r•B __ f:Q.r,_J)Jlrll.9~£.Q.....Q.[ _t_l').i4;.:uJ.~ 

{c) H<'!qt.,JlWtt: .for confjdential classification Jn_clu_gJng 

f\19 . ¼J1'.UL.J:.91-".....Jl.L9..t.<•C~iY~ 91:iliU:~_J i 1ft<l lillQ.er. pilta..9D!.n.D--11..!i!.l. and any 

objec t.ions ti.led j n response thereto sha 11 be QXP..Q~i.t-.i.l'J1l.§.1.Y. rul~d 

;n by t:.t'tl, pr1;<hoaring officer asslgned to the docket..:.. and Tthe 

Comr.ii:;sion p~PC! assigned to the case wjll hoar .:iny protest to the 

prohcaring otficec 1 s ru1 ing. If a request is received outside a 

dockotc.-><l. ,proc eeding, the reque$t itself will be docketed. 

(a) In ,my formal proceeding before the Commission, any 

utility or ot\1cn- person may request a protective order protecting 

proprietary c:onfldcntial business information from discovery. Upon 

a showing J-lL.J~iJ.jJ~~.......QX_person-1m..c:L...a finc]ing by,S.hQ Commis!?ion 

that the matt:r iu l is entitled to protection the Commission shall 

(~?:] ?P,J.l..ti.P.llil; . .x'., enter a protective order l irni ting discovery l n the 

~annor provided for i n Rule 1.280, Florida Rules of Civil 

Pro.::cdure. Tho protective ordor sho)l specity h.ow the confidential 

.3 



in101-·~11tion i~1 tot>~ h!lndlcd during the cour~c ot the proceeding 

,1n pra; .. "•dbt.? .'.\CHH.tH'.et: 1or protecting the infornwtion from 

(r. } (,lJ ,,r.y per,;on may file a petAtlon ..!:£!.£.PPS to inspect and 

e>:, m~ tH~ auy nr:itorial ttu.:: Cornmi~sion has exempted from s . 119 . 07(1) , 

,\ copy ot tha p~t,.i.t-ioA J'..!i.fl~as.1;. must be served on the offected 

tit i1 it,' or per~:.on wh i<'h shu 11 have 10 days to f-i-le-a-r-asponsa-as 

··o §11.~lli - why t.hc r.wter1al should remain exempt. 

tt-w f i led response. Tho Commission may ~ha] l !?ilh..~~D.~tio1Jfil.Y. 

$Ct rhc matt0r tor hearing or ma-y issue a ruling or. the pleadings . 

l•hitf:!r.L,1 ot;·uiincd by the Commission in connection vith an inquiry 

!jhdl i not. be -subject to requests for. inspection and examination 

until ~ftet the inquiry is terminated . 

4 


