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December 15, 1989 

Mr. Ste·-1ei1 C. Tribble, Direc tor 
Division of R-ecords and .~,eporting 
Florida Public Service Commission 
101 East Gaines Street 
Tallahassee, Florida 32301 

Re: Amendment of Rule 25··22. 006, FAC, 
Pertaining to Confidential !nformation 
Docket No. 8902~2-PU 

Dear Mr. Tribble: 
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Enclosed herewith fo?." filing on behalf of Southern Bell 
Te.le.phone and Telegraph Company are the original and 15 copies of 
the Post-Hearing Comments of Southern Bell. 

Copies are being served on all parties of record in 
accordance with the attached certificate of service. 
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DEFORE 'rHE i:'LOR!OJ\ PUBLIC SERVICE COMMISSION 

In co: Amendment of Rule 25-22.006, ) 
FAC, pertaining to confidential ) 
l ·,:formation ) 

Docket No. 890Z52-PU 
Submitted for Filing: 
December 15, 1989 

Pursuant to Rule 25-22.016(5), Florida Adroinistrative Code, 

and the post-hearing schedule prescribed by the hearing officer, 

southern Boll Telephone cmd Tcl~graph Company ( "Southern Bell") 

sub:nits its post-hearing corr.\-nents on proposed revisions to Rule 

25-22. 006, rlorida Administrative Code ("Confidentlality Rule''). 

These comments consist ~f general comments concerning the 

proposed revisions to the Confidentiality Rule, and specific 

common ts respecting those elements of the Confidentiality Rule 

which are the subject of Public Counsel*s concerns. 

From Southern Bell's perspective, the proposed revisions to 

the Confidentiality Rules are appropriate in view of the 

Legislature' s recent revisions to Chapters 366 and 367, Florida 

Statutes, which refined and reaffirmed the need for protecting 

confidential business information and excluding it from the 

Public Records Law. The propcsed revisions to the 

Confidentiality Rules are consistent with the legislative 

ln its proposed revised form, the Confidentiality Rule 

furthors t h e legislative goal of providing the Commission, the 



p~u.·t ie:1 and tho publ.io with acccsa to documents and information 

furni.t:;hcd to the commiso.ion, while at the same time protecting 

the interests of tho l~tilitios and other persons furni~hing such 

i.niormation which May lnclude proprietary confidential business 

information. 

1,1 though there is n need for expeditious determination of 

claimr: of confi<lentiality, that need should not overwholrn or 

undercut tho equally important need to protect confidential 

infurmation from disclosure. The proposed revisions to the 

Con f identinl i ty Rule c<mtinue the cautious approach so necessary 

to prevent either inadvert~nt or unwarranted public disclosure. 

At the same 'time, the proposed revisions enhance the prompt 

accessibility to confidential information, to the extent 

accessibility is necessary by Public Counsel in the t.:=ontext of an 

ongoing proceeding. 

This is not to say that the proposed, revised 

Confidentiality Rule is perfect. Fr~m the view point of Southern 

Bell, there are further refine~ents that ought to be considered. 

For examplcf the requirements in Subsections 4(a) and 4(c) that 

the company prepare an index of the lines of each page containing 

coniidential information, no matter how lengthy or voluminous, 

is burdcm£iome and unnecessary, when less burdensome, but equally 

workable and effective n1te:rnatives exist~ In additjon, from an 

admini~trative standpoint, it would be more practical to circle 

or underline confidential informati~n rather than highlight it. 

Circling or underlining will show up if a document is copied, 

2 



while: hlghl ight.ing ""ill not. As the commission, the utilities 

,.rncl Public Cottnf.H~l goin furthor oxpurience. with handling 

confidentiality requests, the~e may be need for additional 

roviuions. But, for the time baing, the proposed Confidentiality 

Rulo :revisi ons ought to be adopted with the language revisions 

Dugges t,}d dnd, in large measure, agreed to in the November 17, 

1989, benr ing. •rhe balance of t hese comments will discuss those 

ch anget,. 

rr. l..§!§JJ.Qo Baise~ by public counsel 

Pi1blic Counsel f' iled a Request for Hearing on November 13, 

1989, in which he raised s eve ral conc~rns regarding the proposed 

r evisions to the Confidentiality Rule. At the Novetriber 17 

hea ring, these concerns were distilled into six (6) issues 

t·clating to various sections of the Confidentiality Rule. For 

the n1ost part, these issues reflect Public Counsel's belief that 

the Confidentiality Rules must mandate a prompt resolution of 

claims of confidentiality. As was shown in the hearing, this 

preoccupation with prompt resolution sacrificed caution and 

thoroughness for the sake of some unnamed need to have 

confidential claims quickly disposed of. As previously noted, 

this is a poor exchange for those entities furnishing the 

information which is claimed to be confidential, and is 

unnecos~,ary in view of the procedures making information 

avai l a ble to Public Counsel and other parties prior to the 

dispos i tion of confidentiality claims. 

3 



1. l s s nas 1 . Whether the propos,Jd rule should have a time 
certain within which the Commission is 
r,~quiro~ to rule on any request for a finding 
of confidentiality. 

This i ~sue principally relates to Section J(c) which states, in 

Requests for confidential classification and any 
o.bjections filed in response thereto shall be ruled on 
by tho prehcaring officer assigned to the docket and 
the Corn.mission pan~l assigned to the case will hear any 
protest to the prehearing officer's ruling. 

Ao previously noted, a speedy ruling on requests for 

confidential information should not risk inadvertent or 

unwarranted disclosure of l';on.eidential information. Likewise, 

any attempt to put a spec.:ific time 1 imit on rulings should be 

rejocted as unworkable. A time limit would ignore the practical 

anpccts of ruling on confidentiality requests since each request 

could have its own unique set of facts and circumstances. The 

Commission shoulcl not be handicapped in its deliberations by the 

imposition of an arbitrary time limit. Moreover, it would be 

grossly unfair if a violation of the time limit by the Commission 

would result in loss of confidentiality. 

I n any event, it is agreed it is in the best interest of all 

parties that the commiss i on expeditiously rule on all 

conCidentiality claims, given the circumstances surrounding each 

request. Thus, it may be appropriate to add the phrase 11 as 

expedit i ouGly as possible und&r the circumstances" to Subsection 

J(c) after the phrase "s hall be ruled on. 11 (See page 3, line 20.) 
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Wbother tha propose< rule should eliminate 
appeals from prehearing officer's ruling in 
ccnfidentinlity requests. 

'l'his issue re!atos to the pro·cedures incorporated in Section 

(3) (c). (Sec Issue 1. for specific language of Section (3) (c).) 

Public Counsel initially took the . position that there should be 

l'l!:) appealt, to the full Commission from prehearing officer rulings 

on confidentiality on the grounds that appeals introduce 

unnecessary delay, However, Public Counsel eventually conceded 

th.:tt under Chapter 120, Flc,rida Statutes, such denial of appeals 

to the full Commission would be violative of the Administrative 

Procedures Act because a~ order of a prehearing officer cannot be 

a fir.al order. 

Public Counsel then took the position that the prehearing 

ofCict?r should have no more than one opportunity to rule on 

confidentiality cldims. This recommended procedure should be 

raj ected because it is too rQstricti ve and may result in more 

delay rather than less delay. Much can be accomplished in 

narrowing claims of confidentiality through an iterative process 

involving the input of the prehearing officer who will have made 

an lJJ....9-amer~ inspection of the subject documents. 

3. Issue 3. Should lapse or waiver ensue pursuant to 
subsection J(a) if, absent good cause shown, 
n utility or other person fails to file a 
request within 21 days after staff takes 
possession of confidential information. 

Subsection (3)(a} states as follows: 
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l f the l.1ti l ity or othor person beUevcs information 
roquosted by staff ls confidential, tho utility or 
othar person may require that the staff request be in 
writing. Prior to the statf obtaining any material, a 
utility or other poraon may receive temporary exemption 
from Section 119.07(1), F.S., by filing a notice of 
intont to t·oquest confidential classification. The 
notice of intent to request confidential classification 
:;hall be filed with 'i::he Division of R<acords and 
Reporting and shall have appended thereto o copy of any 
wri tten rcquoat !or the material to which it relatos. 
A c opy of the notice shall be provided to the 
d ivision{s) requesting the material. To obtain 
continued confidential handling of the material the 
utility nr other person must, within 21 days after the 
staff takes possession of the material (or in the case 
of u,~terial obtetinea during the course of an audit, 
within 21 days after the field audit conference), file 
u request for confidential classification with the 
Divit..ion of Recot:ds and Reporting. 

Public Coum.el ta.k.es the position that any failure to comply 

~ith tho 21-day provision ahould result in loss of confidential 

protection. Clearly, there are instances in which it is not 

pos sible to supply the requisite support for a request of 

conf identiality within 21 days after furnishing the material to 

In those situations, there should be an opportunity to 

s how why 21 days is insufficient. 

Wai vor or lapse is a rather heavy penalty for failure to 

file a request ,d.thin 21 days. At the very least, a "waiver'' or 

"lapse" provision should be at the discretion of the Commission, 

not an automati c result. Thus, if Public Counsel's proposal 

to amend subnoction (3)(b} is adpted, tho appropriate language, 

then, ought to be: "Absent good cause shown, failure to file 

ouch roquc ... t within 21 days may constitute a waiver of the 

request for confidential classification. 11 
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'l'hor.e a.re just too many situations in which the 21-day 1 imit 

rn"y be v iolatcd, no11e of which have to do wi'th the quality of the 

claim of confident1ality, but rather may have to do with 

maqnitu e of the request. In view of the importance of 

confident~al inf-0rrnation and the resultant harm from disclosure, 

t ho proposed punishment does not fit the crime. 

Likewi$e, as was pointed out at the hearing, the las~ 

sontoncc of Subsection (.l) (b) creates an i\Utomatic waiver of 

confidentiality "if no timely request for confidential 

c10~ndf icuti on is filed.•• 'rhis waiver should not be. automatic, 

but should, as notud in the foregoing discussion, be 

discretionary. .'l'he phrase "confidentiality is waived" should be 

changed to "confidentiality may be waived." (See page 2, lines 

17 and 18.) 

4. Issue 4. Should paragraph (3) (b) allow any person to 
ohject to a confidentiality request? 

Subsection (3) (b} reads as follows: 

When the material is obtained incident to a formal 
pr~coeding, the utility or other person requesting 
confidential classification shall also serve a copy or 
summary of its request on all parties of record. The 
summary shall describe the material in sufficient 
detail so as to reasonably inform the reader 0£ the 
nature of the material. Any party to a formal 
proceeding may file an objection to the req,1est for 
confid ential classification within 14 days after 
service of the summary. 

Public Counsel contends that every member of the public, not 

just parties of record, has a right to protest a claim of 
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confidontiality at nny time before- or after the Commission makes 

tha requisite finding. In order to effect this right, Public 

counsel furth~r contends that the public, in addition to parties, 

must l•avo notice of r,11 claims of confidentiality. Although 

acknowledg i ng that it would be impossible for the utility or 

other parson requesting confidential classification to give 

notice to ovory person, Public counsel still maintains that the 

Com..-ni ssi on must rna int a in a list of requests for confidential 

trentment. 

Southern Bell agrees that, from a practical standpoint, 

persons other than parties of record Bhould have the opportunity 

to challenge claims of confid~ntiality and has no objection to 

Subsection (J) (b) being amended to include language designed to 

permit persons other than parties of record to file an objection 

to a claim of confidentiality. Yet, because Public Counsel, by 

Section 350.061(1), Florida statutes, represents the general 

public in those proceedings where Public counsel is a party of 

record, it should be sufficient for Public Counsel alone to have 

notice of c1aims of confidentiality, unless it can be shown that 

Public Counsel cannot adequately represent the interests of the 

general public. Likewise, Public Coun~el should be in a better 

position than a member of tho general public to advance 

objections to cl.aims of confidentiality. 

5. Issue 5. Who has the burden of proof once a petition 
has been filed under paragraph (6) (a)? 

Subsection (6){a) states as follows: 
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Any person may file a petition to inspect and examine 
any mat1crial the Commission has exempted from s. 
119.C'/{.),), f'.S. A copy of the petition must be served 
on the affected utility or person which shall have 10 
days to file a r.esponse as to why the material should 
remain exempt. The petitioner shall have 7 days to 
file a reply to t·he filed response. The Commission may 
set tho matter for hearing or may issue a ruling on the 
pleadings. Material obtained by the Commission in 
connection with an inquiry shall not be subject to 
reqt1estb for inspection and examination unti 1 after the 
inquiry is terminat;ed. 

Public counsel contends that the burden always is on the 

utility or person furnishing the confidential information to show 

that the information is confidential whether the petition to 

inl..pcct comes before er after the Cotnmission has found that the 

material is confidential. Obviously, the furnisher of 

confid~ntial information has ~,e initial burden of showing 

confidentiality when claiming confidentiality. However, once the 

Commission has tound the material to be confidential, any 

~ubsequent requests to inspect should be denied unless the person 

requesting inspection can affirmatively show that the grar.t of 

confidentiality was an abuse of discretion. The utility or other 

person should only have to show that the Commission has granted 

confidentiality. To do otherwise, would be to subject the 

utility or oth~r person furnishir.g confidential information to 

constant uncertainty that the confidential material will be kept 

confidenti3l, sirca there would never be finality. 

Subcaction (6J(a) should not be amended to impose any burdon 

on the fltrn ishcr of confidential information once it has been 

exempted by the Commission upon a showing and finding of 
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confident i ality. At most, the first sentence of Subsection 

(6) (u} could bo amended to insei:-t the phrase "found to be" before 

"oxomptod." (Soe page 6 , line 25.) 

6. Issue 6 . lo/hat io the meaning of phrase 11to be used in 
a proceeding" in paragraph (5) (c)? 

Subs ection ( 5 )(c) stateA as follows: 

Whan a ut!lity or ether person agrees to allow Public 
Coun~ol to inspoct or take possessi on of utility 
i nformation for the purpose of determining what 
information is to be us9d in a. proceeding before the 
Commission, the utility may request a temporary 
protective order exempting the information from section 
119.07(1}, F.S. If the information is to be used in a 
p~oceeding before the Commission, then the utility must 
file a cpe"':ific request for a protective order under 
paragraph (a} above. !f the information is not tc be 
us ed in a procecdin9 before the Commission, then Public 
Counsel shall return the information to the utility in 
accordance with the record retC:.\ntion requirements of 
the Department of State. 

Public Counsel contends that the phrase 11 is to be used" -may 

be too narrowly defined so that if the material is not to be 

introduced into the record by Public Counsel it must be returned 

t o the utility. Public Counsel concedes that "is to be used" is 

a broad concGpt and could encompass whatever manner Public 

Counsel, in his discretion, might use the materials in a 

p roceeding. It is Southern Bell's understanding of the subject 

phrase that information furnished to Public counsel under a claim 

of confidentiality may be used by Public Counsel for purposes 

r e-la ted to the subject proceeding other than placing the 

i nformation in the record. So long as the 11 use" of the 
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contidontial information is limited to legitimate purposes within 

tho specific proceeding, there is no need to return the 

confidentia l material until Public counsel's need is completed, 

but nvt later than the time li1nits outlined in Subsection {5) (d). 

Respectfully ~ubmittcd, 

t.~M/&f.w: .,,c 
Harris R. Anthony iJ 
e. Barlow Keener 
suite 1910 
150 w. Flagler street 
Miami, Florida 33130 

( -· ---· 
IJ., j L -hl4t.,__,c./~--
Fons 

Aus)..ey, McMullen, McGehee, 
\.J[arothers & Proctor 

227 s. Calhoun Street 
P, o. Box 391 
Tallahassee, Florida 32302 

Attorneys for southern Bell 
Telephone and Telegraph Company 
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Docket No. 890252-PU 

I HEREBY Cf:R'rTP'i that a corccct copy of the foregoing bhns 

erm furnizhcd by U.S. aail or hand delivery to the following 

pilt·ti<H, on this 15th day -:>C December, 1989. 

William Bukstran 
Division ot r egal sorviceo 
Florida Publlc service 

Commission 
10 Est Gaines Street 
Tnllahassec, ~L 32301 

1ac!< Shreve 
Office of Public counsel 
c/c The Florida Legislat1.re 
111 w. Madison St., Rm. 801 
Tallahasse~, FL 32399-1400 

Floyd Self 
MPsser, Vickers, caparello, 

French and Madsen 
P. o. Box 1876 
Tallahassee, FL 32302 

K. Crandal McDougall 
P. o. Box 029100 
Miami, FL 33102-9100 

Teresa Liles 
Beggs and Lane 
P. o. Box 12'J50 
PenBacola, FL 32501 

ohn P. Fons 
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