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Pertaining to confidential Information 
Docket No. 890252-?U • 

J•nn ~o...,,>"M)"f"l H e t'\ 
~ • fir,et i'~ U ►1•'1. 
Mo"9•- ..,., l •y hQff.,.••h 
( H•.rt•~ '1eG.i•H 
C• rd7" 0 O••-
~ Ot.- t) P••!.tr 
Aew-1 >, r•,er.;• 
H Pe ~f"!• f" Pro,.."W' 
M Jt,A,e ri P°t"O(.t.o~, J,­
t•\_..,.., P 0 ¥;,.'<i• 
W:H,a nt fo4 ~•\h 
(m,t,. S Wav~h 
C G-• ~ '11\ ,Hl. ,.,., • .,, 

L•♦ I. ""•"•• 
(. f~ • !"t W t la,c)'"' , nJ 

Dea r Mr. Tribble: 

Enclosed herewith for 
Company are the original 
Comments of Tampa Electric. 
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on behalf of Tampa Electric 
copies of the Post-Hearing 

Copies a re being served on all parties of record in 
a c cordance wi th t~c attached certificate of service. 
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BEFORE 'r-IH:: fLORlDA PUBLIC SERVICE COMMISSION 

rn re: A.iilendment. of Rule 25-22.006, ) 
FAC, pci:·t a ining to confidential ) 
informat i on ) 

Docket No. 890252-PU 
submitted for filing: 
December 15, 1989 

Pursuant to Rule 25-22,016(5), Florida Administrative Code, 

and the post-hearing schedule prescribed by the hearing officer, 

'l'ampa Electric Ccmpany (u'I'arnpa Electric") submits its post­

hearing comments on pro~osed revisions to Rule 25-22.006, Florida 

Administrative codo ("Confitl~ntiality Rule'~). These comments 

consist o! general comments concerning the proposed revisions to 

the Confidentiality Rule, and specific comments respecting those 

elements of the Confidentiality Rule which are the subject of 

Public Counsel's concerns. 

I. ~gneral Comments 

From Tamp~ Electric 1 s perspective, the proposed revisions to 

the Confidontiality Rules are appropriate in view of the 

Legislature's recent revisions to Chapters 366 and 367, Florida 

Stntutos, whi ch refined and reaffirmed the need for protecting 

confidential business information and excluding it from the 

Public Records Law. The proposed revisions to the 

Confidentia lity Rules are consistent with the legislative 

~nndate. In its proposed revised form, the Confidentiality Rule 
f~,·~r~P •r,·: ' ,') ~...., .. t-- ~ ' ..,,.[ 
' .~ 



further::; tho loglt,latiV<-3 goal of providing the commission, the 

• part, j os and the public with access to documents and information 

furnished to the Co1:\tnlssior1, while. at the same time protecting 

the .i ntor•~sts of the utilities and other persons furnishing such 

information which may include proprietary confidential busine~s 

information. 

Although thore is a need for expedi tio1,1s determination of 

c\aims of confidentiality, that n.::ed should not overwhelm or 

u11dercut the equally 1mport:ant need to protect confidential 

.information from disclosure. The proposed revisions to the 

Confidentiality Rule contin~a the cautious approach so necessary 

to prevent either inadvertent ur unwarranted public disclosure. 

At tno same t:ime, the proposed revisions enhance the J,rompt 

acccss.i.bility to confidential information, to tre extent 

;lccessibility is necessary by Public Counsel in the context of an 

ongoing proceeding. 

As the Commission, the ut..1,litics and Public Counsel gain 

further expol;'icnce with handling confidentiality requests,· there 

m~y be need for additional revisions. But, for the time being, 

the proposed Confidentiality Rule revisions ought to be adopted 

with the language rev is ions suggested and, in large t'teasure, 

agreed to in the November 17, 1989, hearing. The balance of 

these comments ~ill · discuss those changes. 
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Public Counsel filod a Hequcst ~or Hearing on November 13, 

1989, in whic h ho roisad several concerns regarding the proposed 

r ev isions to the Confidentiality Rule. At the November 17 

huaring, these concerns waro distilled into six (6) issues 

relating to various sn-ctions of the Confidentiality Rule. For 

the most p.lrt, these issues reflect Public counsel•s belief that 

the confidentiality Rules must .mandate a prompt resolution or 

c aiJT1s of confidentiality. As ',1as shown in the hearing, this 

proo·:cupat.ion with prompt resolution sacrificed caution and 

thoroughness for the sak~ of soma unnamed need to have 

confidential claims quickly disposed of. As previously noted, 

thi~ is u poor exchange for those entities furnishing the 

information which is claimed to be confidential, and is 

unnacessary in view of the procedurep making information 

availQblc to Public counsel and other parties prior to the 

disposition of confidentiality claims. 

1. Issues 1. Whether the proposed rule should have a time 
certain within which the Commission is 
required to rule on any request for a finding 
of confidentiality. 

This issue principally relates to Section J (c) which states, in 

part, that: 

Requests for confidential classification and any 
objections filed in response thereto shall be ruled on 
by the prehearing officer assigned to the docket and 
the Commission panel assigned to the case will hear any 
protest to the prehcaring officer's ruling. 
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As previously notad, a speedy ruling on requests for 

conf.idc-ntiol .inforl!latlon ahould not risk inadvertent Ot" 

u:1warrantod <Ji!' .. closu1:c of confidential information. Likewisa, 

any attempt to put a specific tim,..- limit on rulings nnould be 

rejoctcd no unworkable. A time limit would ignore the practical 

aspects of ruling o~ confidentJality requests since e_ach request 

could hnvu its own unique set of f.acts and circumstances. The 

Cotnmls:.-don ~thould not be handicapped in its doliberations by thQ 

imposition of an arb.:'..trary t.ime limit. Moreover, it would be 

grossly \mfair if a viulation of toe time limit by the commission 

would result in loss of confidentiality. 

In any event, it is agreed it is in the best interest of all 

parties t hat the Commission expeditiously rule on all 

confirtentiality claims, given the circumstances surrounding each 

request. Thtrn ~ it may be appropriate to add the phrase "as 

exl)editiously as possible under the circumstances 0 to Subsection 

J(c) after the phrase "shall be ruled on." (See page 3, line 20.) 

2. rssuc 2. Whethe.:i:; the proposed rule should eliminate 
appeals from prehearing officer's ruling in 
confidentiality requests. 

'!'his issue relates to the procedures incorporated in Section 

(3) (c). (See Issue 1. tor ,:;pecific language of Section ( 3) (c).) 

Public counsel initially took the position that there should be 

no appeals to the full Commission from prehearing officer rulings 

on confidentiality on the grounds that appeals introduce 

unnecessary delay. However, Public counsel eventually conceded 
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thut under , Chapter 120, Florida statutes, such denial of appoals 

to tho full Co1nmis.edo11 \·IOUld ho violative of the Administrative 

Procuduros Act becnuae an order of a prebearing officer cannot be 

c\ final order. 

f•ublic counsel then took the position that the prehearing , 

off kar ~;hould have no more than one opportunity to rule on 

c onfidentiality claims. This recommended procedure should be 

rej ectod because 1 t .i a too res tr icti vo and may result .in more 

dcl<'1y r ~lthor than less aela,Y. Much can be accomplished in 

narrowing ~laims of confidentiulitj through an iterative process 

involving tho input of the prehAaring officer who will have made 

an i..n .~rnrn~rc')\ inspection of th~ subject doc\,lments. 

J. Issue 3. Should lapse or waiver ensue pursuant to 
suusection 3(a) if, absent good cause shown, 
a utility or other person fails to file a 
request within 21 days after staff takes 
possession of confidential information. 

Subsection (J)(a) states as follows: 

If the utility or other person believes information 
requested by staff is confidential, the utility or 
other person may require that the staff request be in 
writing. Prior to the staff obtaining any material, a 
utility or other person may receive temporary exemption 
from Section 119.07(1), F.S., by filing a notice of 
intent to request confidential classification. The 
notice of intent to request confidential classification 
shall be filed with the Division of Records and 
Reporting and shall have appended thereto a copy of any 
written request for the material to which it relates. 
A copy of the notice shall be provided to the 
division{s) requesting the material. To obtain 
continued confidential handling of the material the 
utility or other person must, within 21 days after the 
staff takes possession of the material (or in the case 
of material obtained during the course of an audit, 
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wjthin 21 clays t.1ftcr the field audit conference), .file 
a requast for confidenti&l classification with the 
Oivit:iion of Records and Reporting. 

Public counsel takOD tho position that any failure to comply 

with the 21-day provision should result in loss of confidential 

protection. Clearly, there. are inst.3.nces in which it is not 

p ,~Fible to supply tho requisite support for a request of 

conli ~antiality within 21 days after furnishing the material to 

Stu!.'!. In those £Situation&, there should be an opportunity to 

show why 21 l'.id.ys is insufficient. 

Waiver or lapse j s a rather' heavy penalty for failure to 

file a request within :.!l days. At the very least, a ''waiver" or 

11 lapso11 provision should be at the discretion of the Commission, 

not an automatic result. Thus, if Public counsel's proposal to 

amend subsection (3) (b) is adopt-ed, the appropriate language, 

thon, ought to be: "Absent good cause shown, failure to file 

such request within 21 days may constitute a waiver of the 

r:-equcst for confidential classification. 11 

'rhore are ju.st too many situations in which the 21-day limit 

r.iay bo violated, none of which have to do with the quality of the 

claim of confidentiality, but rather may have to do with 

magnitude of the request. In view of the importance of 

confidential information and tbe resultant harm from disclosure, 

the proposed punishment does not fit the crime. 

l,ikewisc, as was pointed out at the hearing, the last 

sentence of. Subsection (2) (b) creates an automatic waiver of 
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confidonti~ltty "if no timely request for confidential 

c:lnczi ficati.on iu f !led. 11 This waiver should not bo - automatic, 

but should, as noted in the foregoing discussion, be 

discri;3ti.ona:r:y. 'fha phrase "confidentiality is waived" should be 

c hang~d to 11 con!i.dentiality may b<:! w.aived. •• 

17 and 18.) 

(Soc page 2, lines 

4. Issue 4. Should ~aragraph ( 3) (b) allow any person to 
object to a confidentiality request? 

Subsoction ( J ) (b) roads as follows: 

When the ntatorial is obtained incident to a formal 
proceeding, the ~tility or other person requesting 
confidential cl~ssif ication shall also serve a copy or 
summary of itn request on all parties of record. The 
summa~y shall describ~ the material in sufficient 
detail s..:, as to reasonably inform the r~ader of the 
nature of tho material. Any party to a formal 
proceeding may .file an obje:ction tc the request for 
conf ldel,tial classification within 14 days after 
service of the summ~ry. 

Public Counsel contends that every member of the public, not 

just parties of record, has a right to protest a claim of 

con!idontialit y 3t any time before or after the Commission makes 

the requisite finding. !n order to effect this right, Public 

Counsel furth~r contends th~t the public, in addition to parties, 

roust have notice of all claims of confidentiality. Although 

acknowledging that it would be impossible for the utility or 

other. person · requesting confidential classification to give 

notice to ever y person, Public Counsel still maintains that the 

commisoion mu:. t maintain a list of requests for confidential 
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tn~atment. 

Tampu Elcctr.i.c agt·oes that, from a practical standpoint, 

parsons otho. than parties or record should have the opportunity 

to c hal!enge claims of confidentiality and has no objection to 

Subsection (J)(b) being amended to include language designed to 

permit persons '::>thcr than parties of record to file an objection 

tL a claim of confidentiality. Yet, because Public counsel, by 

Section JSO.J61(1), Fl~rida Statutes, represents the general 

public in thuse proceedings where Public Counsel is a party of 

record, it sloulo be sufficient for Public Coun~el alone to have 

notice of cl aiJ1lS of confidantialit.y, unles::. it can be shown that 

Public Counsel. cannot ad\1quately represent the interests of the 

general public. Likew!.se, Public counsel should be in a better 

position than a member of' the general public to advance 

objections to claims of confidentiality, 

5 . lssuo 5. Who has the burden of proof once a petition 
has been filed under paragraph (6)(a}? 

Subsection (6)(a) states as follows: 

Any person may file a petition to inspect and examine 
any material the commission has exempted from s. 
ll~.07(1), f.S. A copy of the petition must be served 
on the affected utility or person which shall have 10 
days to file a respom1e as to why the material should. 
remain e>:empt. The petitioner shal l have 7 days to 
file a reply to the filed response. The Commission may 
set the matter for hearing or may issue a ruling on the 
pleadings. Material obtained by the Commission in 
connection with an inquiry shall not be subject to 
roquests for inspection and examination until after the 
inquiry is t erminated. 
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Public counsel contends that the burden always is on the 

util ity or person furnishing the confidential information to show 

t hat thQ in:torm- tion is confidential whether the petition to 

i n~ipcct c ome~ be.fore er after the Commission has found that the 

matc r i~ l is confidential. Obviously, the furnisher of 

·onfidential lnformation has the initial burden of showing 

cor,f i dontinlity when c1ailr. i ng c onfidentiality. However, once the 

comm ission has found the material to be confidential, any 

s ubsequent r~queuts to inspect should be denieCT unless the person 

r equesting inspection can affirnntivoly show that the grant of 

c onf.idontiality was an e:Ouse of discretion. The utility or other 

pen.on should only have to sho,~ that the Commission has granted 

confidentiality. To do otherwise, would be to subject the 

utility or other person furnishing confidential information to 

constant uncertainty that the confidential material will be kept 

confidential, since there would never be finality. 

Subnection (6)(n) should not be amended to impose any burden 

on the furnishe; of confidential information once it has heen 

exempted by the Commission upon a showing and finding of 

confidentiality. At most, - the first sentence of Subsection 

{6) {a) could be amended to insert the phrase ''found to be11 before 

"exemptod. 0 (See page 6, line 25.) 

6 . Iss ue 6. What is the meaning of phrase 11 to be used in 
.a proccer\ ing" in paragraph (5) (c)? 

Subs oc tion (5) (c) states as follows: 
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Whon ~ utility or other person agrees to allow Public 
Counsel to inspect or take possession of utility 
.information for the purpose of determining what 
informaticn is to be used in a proceeding before the 
Cofumisalon, the utility may request a temporary 
protoctiv(~ order exempting the information from section 
1;9.07(1), F.S. If the information is to be used in a 
proceeding before tho Commission, then the utility must 
file a specific request for a protective order under 
pnragraph \a) above. If the information .is not to be 
usod in a proceeding before the Commission, then Public 
Counsel shall rnturn the information to the utility in 
uccordnnc'.:! with the record retention requirements of 
the Department of stat0. 

Public Counsel contends that the phrase ttis to be. used" may 

ba too narrowly definQd so that if the material is not to be 

introduced into the record by Public Counsel it must be returned 

to the utility. Public counsel concedes that "is to be used" is 

a broad concept and could encompass whatever manner Public 

Counsel, in his discretion, might use the materials in a 

proceeding. It is Tampa Electric ' s understanding of the subject 

phra!_;c that information furnished to Public counsel under a claim 

of confidrmtiality may be used by Public Counsel for purposes 

related to the subject proceeding other than placing the 

information in the record. So long as the "use" of the 

confidential information is limited to legitimate purposes 

within the specific proceeding, there is no need to return the 
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c onfidnnti l mater ial until Public counsel's need is completed, 

but not later thnn the time limits outlined in Subsection (5}(d). 

Respectfully submitted, 

Ausley, McMullen, McGehee, 
Carothers & Proctor 

227/ S, Calhoun Street 
P. o. Box 391 
Tallahassee, Florida 32302 

Attorneys for Tampn Electric 
Company 
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g?;BTH'T~E Of' sgRv:rc;e 
Docket No. 890252-PU 

I HEREIW CER'l'U''f that a correct copy of tho foregoing has 

be.en furnished by U.S. Mail or hand delivery to the following 

pnrtios on this 15th day of Oace:nber, 1989. 

tlil:iam Bak!;.tran 
Division of Loaal Services 
Florid~ Public ~Ser~ice 

·:ommission 
101 East Gaines Street 
Tall&h~ssce, FL 32301 

Jack Shrev~ 
Office of Public Counsel 
c/o The Florida L~gislature 
111 W. Madison St., Rm. 801 
'l'illlnhassoe, FL 32399-1400 

Floyd Self 
Messer, Vickers, Caparello, 

French and Madsen 
P. o. Box 1876 
Tallahassee, FL 32302 

1<. Crandal McDougall 
P. o. Box 029100 
Miami, FL 33102-9100 

Teresa Liles 
Beggs and Lane 
P. o. Box 12950 
Pensacola, FL 32501 

Fons 
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