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FLORIDA PUBLIC SERVICE COMMISSION 

DOCKET NO . 891278-PU 

EMERGENCY RULE NO.: 

25ER89-l 

RULE TITLE: RULE NO.: 

Corporate Income Tax Expense Ad justments 25-14. 003 

SPECIFIC REASONS FOR FINDING AN IMMEDIATE DANGER TO THE PUBLIC, 

HEALTH, SAFETY OR WELFARE: 

One of the changes in the Tax Reform Act of 1986 was a 

phased- in reduction of the tax cates applicable to taxable income. 

That change is the subject of Rule 25-14 . 003 , F. A.C. That rule 

measures the effect of the tax rate changes against an earnings 

test: it is not a direct pass-through of tax savings or increases . 

The full effect of the rate change on eac~ings could not be 

determined until after the first full yea r of experience under the 

new rates. Sixteen regulated companies experienced tax savings in 

1987 and 1988. All had earnings at a level that required some 

earnings • e used to benefit the r atepayers either by me~ns of a 

refund or through an adjustment to depreciation expenses . It has 

been established that there is a consistent earnings pattern that 

can be assumed to be att r ibutable to the tax savings resulting from 

the rate c hange . Based on l989 surveillance reviews , it appears 

that seven companies will experience continuing savings in 1989 and 

subsequent years that , when current market fi nancial market 

conditions are recognized , will result in ad~itional r efunds or 

adjustments. 

When Rule 25-14. 003 , F. A.C., was adopted , it was not 

anticipated that the size of tax rate changes would be as large as 

it has been nor was it anticipated that tax rates would be stable 

foe the length of time they have been. Also, some current rates of 

r eturn do not reflect Lhe current cost of capital. These 

unanticipated effects can now be demonst rated to adversely affect 

the ratepayers of somo companies, unless steps are taken . 

Thus, there is now an excellent basis on which to proceed with 

adjus t ments to utility rates and charges. At the October 31, 1989 , 

agenda , the Commission fo rmally i nit iated rulemaking on , a~ong 

\ 
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other things , the changes to the definition of midpoint and the 

met hod of tax savings disposition and opened two separate dockets 

to reduce the rates and charges of Tampa Electric Company and 

Peoples Gas . A hearing has been set for January 29, 1990 , if 

requested, on the rule amendments . 

Public Counsel filed a petition with the FPSC foe emergency 

r ulemaking based on the concern that the ratepayers wil l be harmed 

by the passage of time required to amend the rule. The concern is 

that monies will be lost to the ratepayers between January 1, 1990 , 

and the effective date of any new equity r e turn that may be 

established as a result of any rule amendments that may be 

adopted . A critical point has been reached where the magnitude o! 

the problem can be seen. 

The existence of these circumstances require emergency 

rulemaking. Moreover , failu re to act affects utility ratepayers , 

not governmental agencies oc employees. 

By using emergency rulemak ing , the Commission addresses the 

concern t1at in some cases: (a) the magnitude of the overearnings 

problem has now been identified ; (b) the overearnings appear 

material ; (c) the return on equity (ROE) established in the last 

rate case is obsolete; (d) past use of stipulations to a lowe r ROE 

fo r individual calendar ye~ rs is not a viable long-teem solution to 

permanent tax rate r eductions ; (e) corporate tax rates at thu 

Federal level did not incceasu as anticipated these last two 

years . Further , if the rule is not amended as of January 1, 1990 , 

the Commission ' s ability to effect a refund or rate reduction for 

all of 1990 is in doubt due to a concern regarding retroactive 

ra temaking . 

It is not clear that improper retroactive ratemaking would 

result should the Commission simply proceed under regular 

rulemaking . However, because it may result f rom such a course o f 

action , the amount of money involved dictates that the PPSC avoid 

that risk. The materiality now is known. The total tax savings 

subject to refund and relating to the Tax Reform Act of 1986 for 

Flor ida utilities was approximately $336 million in 1988. 



The impact of the emergency tax rule is difficult to quantify , 

because the appropriate return on equity for 1990 has not yet been 

established , and the actual ea r nings and tax savings fo r 19 90 

cannot be known conclusively until after 1990 . However , based on 

d~ta from 1988 , there is a potential harm to r atepayers of 

approximately $180 million if this emerge ncy rule is not adopted. 

This emergency rule will give the PPSC the flexibility to 

p r oceed in the best way to protect the ratepayers . The addition of 

the language •or other adjus tments " enables the FPSC to require 

rate reductions/increases as well as refunds or additional 

collections. 

REASONS FOR CONCLUDING THAT THE PROCEDURE USED IS PAIR UtmER TilE 

CIRCUMSTANCES: This emergency r ule was conside r ed at a December 5 , 

1989 , public meeting o f the FPSC, at which i nterested persons were 

allowed to address the merits of the rule . Ample notice was 

provided to the utilities regarding this eme rge ncy rul emaking . On 

November 6 , the Public Counsel filed the Petition for Initiation of 

Eme rge ncy Rulemaking on the rule . That Petition was served upon 

counsel for Flor ida Power and Light Company , Tampa Electric 

Company , Southern Bell, and some counsel r epresenting water and 

sewer utilities . In addition , newspape r articles around the state 

appeared regarding the pet1tion . 

Also, permanent rulemaking proceed i ngs , with a January 29, 

1990 , hea r ing date , a re underway to r emedy the long-~erm problems 

of the tax savings. 

Notice of this rule will be published in the next available 

issue of the Florida Admi nistrative Wee kly . 

SUMMARY OF THE RULE : This ru le allows the Commission to apply the 

most r ecent Commission approved Return on Equity to calculate the 

corporate income tax expense adjus tMent . In addition , it permits 

the PPSC to appl y rate reductions or increases in addition to 

mandating refunds fo r additional collections. 

The rule revisions to Rule 25-14.003 i n Docket No . 861190-PU , 

which have been filed wi th the Department of State , will become 

e ffective on January 1, 1990. Therefore , this emergency rule will 

not apply to the water and sewer companies . 



THE PERSON TO BE CONTACTED REGARDING THE EMERGENCY RULE IS: Stev~ 

Tribble , DirecLor of Records and Reporting 

THE FULL TEXT OF THE EMERGENCY RULE IS : 

25-14. 003 Corpora t e Income Tax Expense Adjustments . 

(1) Definitions. Poe the purposes of this rule, the 

f ollowi ng de fin i t ions s hall apply : 

(a) "Tax Savings . • The difference between th~ tax expenses 

for a utility o r regulated company calculated under the p r eviously 

effective corporate income tax rates and those calculated under 

newly effective, reduced corporate i ncome tax rates . 

(b) "Tax Deficiency. • The difference between the tax 

expenses for a utility or regulated company calculated under newly 

effective , higher cor por ate income tax r ates and those calculated 

unde r the previously effective corporate income tax ra tes . 

(c) " Associated Revenues .• Those r evenues resulting from the 

application of a utility ' s or r egulated company ' s revenue expa nsion 

factor to a tax s avings or tax deficiency . The tax rate to be used 

in calculat ing the r evenue expansion factor s hall reflect the tax 

rate at which the utility o r regulated company recognizes the 

effect of the refund , collection o r other ad justment on its tax 

r e turn. 

(d) •Prev iously Effective. • Refers to the corporate income 

tax r ate used in a utility's o r r egulated company ' s last rate case 

or earnings review [ show c ause) p r oceeding, o r used in the last tax 

expense adjustment by the Commission , whichever occurred most 

recently . 

(e) "Tax Rate. • The statutory tax rates, both federal and 

state , applicable to utility o r regulated company income , including 

any surcharges, minimum taxes , a nd other adjustments to the basic 

percentage tax rates. 

( f) "Midpoint. • The midpoint of the range of rate of r eturn 

calculated as the weighted average cost of capital for the period 

of time covered by the tax adjustment report required in subsection 

(4). The weighted average cost of capital shall be calculated 

using the current embedded cost of fixed r ate capital , the actual 

cost of s hort term debt, zero cost for all investment tax c redits , 

the cost of common equity that is the most recent Commission 



approved return on equity , and the actual eost of other sources of 

capital . Tne capital structure used shall be the company' s actual 

capital s tr ucture adjusted to reflect all regulatory adjus tments. 

(of return approved by the Commission in the utility ' s last rate 

case , adjusted fo r the cost of any debt issued subsequent to the 

rate case and prior to the commencement of a tax savings refund or 

tax deficiency collection.) 

(2) Tax savings Refunds or Other Adjustments Approved by the 

Commission . In accordance with subaection (5) of this rule and 

using a calendar year as the basis of the calcul~tion: 

(a) When , during the reporting period described in paragraph 

(S)(a) below, a utility or regulated company is earning a rate of 

return which is at or above the midpoint of its authorized range 

computed in accordance with subsection (l)(f) and without 

consideration of a tax rate reduction , the utility or regulated 

company shall make an adjustment approved by the Commission or 

r efund all associated revenues as described in paragraph S(c) . 

(b) 'ihen , during the reporting period desc ribed in paragraph 

S(a) below, a utility or regulated company is earning a rate of 

return which is below the midpoint of its authorized range computed 

in accordance with subsection (l)(f) and without consideration of a 

tax rate reduction, t he utility or r egulated company shall make an 

adjustment approved by the Commission or refund only those 

associated revenues which cause the utility or regulated company to 

earn in e xcess of that midpoint , as desc r ibed in paragraph S(c) . 

( 3) Tax Deficiency Collections or Other Adjustments Approved 

by the Commission . In accordance with subsection (5) of this rule 

and using a calendar year as the basis of the calculation: 

(a) When, du r ing the reporting period described in S(a) 

below, a utility or regulated company is earning a rate of return 

which is at or below the midpoint of its authorized range computed 

in accordance with subsection (l) (f ) and without consideration of 

a tax rate increase, the utility or regulated company shall make 

other adjustments approved by the Commission of or collect all 

associated r evenues , as described in paragraph S(c). 



(b) When , during the reporting period described in S(a) 

below, a utility or r egulated company is earning a rate of return 

which is above the midpoint of its authorized range computed in 

accordance with the provision of subsection (l)( f l and without 

consider ation of a tax rate increase, the utility or regulated 

company shall make other adjus tments approved by the Commission or 

collect only those associated revenues wh ich cause the utility or 

regulated company to earn below that midpoint, as described in 

paragraph 5(c) . 

(4) Reporting Requirements . Following a tax rate change, 

each utility or regulated company shall furnish a report, on the 

form prescribed by ~he Commission, Porm PSC/APA 1 ) , which is 

incorporated into this rule by refe rence . Form PSC/APA l ( ), 

entitled "Rule 25- 14 . 003 Corporate Income Tax Expese Adjustments", 

was effective ( and may be obtained from the Commission ' s 

Division of Auditing and Financial Analysi s . A utility or 

regulated company is not precluded from providing tax adjustment 

informatiln of its choice in addition to that prescribed by Form 

PSC/APA 1 ). The report shall be required each year until the 

utility ' s or regulated company ' s ra tes and cha rges are adjusted to 

r eflect the newly effective tax rate. (On or before March lst of 

every year following a tax rate change , each util ity or r egulated 

company shall furnish a final report , in the form prescribed by 

the Commission . J The report shall cover only the prior calendar 

yea r and shall be due on or before fifteen days after the due 

date , including authorized extensions , of the Annual Report 

r equired by Rules 25- 4.018 , 25- 6.014 , 25- 7.014 , and 25-30 . 110 . 

(during which the tax rate change was effective . ) 

(5) Procedures . 

(a) Refunds , (or) collections or other adjustments approved by 

the commission shall be calculated from the effective date of any 

tax rate change through the end of the calendftr year. If the tax 

rate change is in effect for only part of a tax year, the 

refund , (orJ collection or other Commission adjus tment shall be 

calculated in acco rdance with the utility's or regulated company ' s 

customary accounting treatment as authorized by the federal or 



state taxing author ity fo r tax rate changes which occuf during a 

tax year . Por years subsequen t to the year i n which the tax 

c hange became effective , tax savings o r tax deficiencies sha l l be 

calculated for the entire calendar yeec or f oe the portion o f the 

calenda r year pr ior to the effective date of the next tax change . 

(b) A furthe r change in the tax rate shall end one period of 

compliance and i nitiate a new period but shal l not affect any 

refund,(or) collection or other adjustment approved by the 

Commission al ready in prog ress pur suant to this rule . 

(c) Together with the [final} r eport descr ibed i n subsection 

( 4) of this rule , each utility o r r egula ted company shall file a 

petltion containing a calculation of and the met hod for 

refunding , (oc) collecting o r otherwise disposing of any tax 

savings or defi ciency for the tax year of the report. The 

Commission will review and evaluate the petition and supporting 

data , and either appr ove it , approve it with mod ification , or deny 

it ; an oppo r tunity foe a hea r ing on the Commission ' s decision will 

then be pr1vided, if requested . (Thereafter , the) The utility or 

regulated company shall either make the refund to or collect the 

de f ici ency from its existing customers in accordance with 

paragraphs (e) and ( f) of this s ubsection(. I or make another 

adjustment as directed by this Commission. 

(d) Upon its own or othe r motion , the Conmission may 

determine that a r e f und , (or} collection or other adjustment foe a 

pa r ticular year is impractical because its amount will not warrant 

the expense of making the refund , (or} collecting the deficiency 

o r making another adjustment . In such an event , ~o refund , (or] 

collection or other adjustment will be made for that year . 

(e) The utili ty o r r egulated company may make any refund or 

collection eithe r as a l ump sum payment or billing or in mon t hly 

installment s not to exceed t welve (12) months . such refunds shall 

be made in accordance with Rules 25-4.114, 25- 6 . 109 , 25-7 . 091 , and 

25-30 . 360. (or) such collections shall be made to or from current 

customers of the utility or r egulated company at the time that 

such (refunds or] collections are to be effect~d . (In either 

event , the) The utility or r egulated company shall refund o r 



collect the amount with interest accruing on any outstanding 

balance from the date of overcollection or underpayment . 

[Inter est shall be set by the Commission] The date of 

overcollection or underpayment shall be the later of the date the 

tax r ate change was effective or the first of the year foe which 

the report is being filed. If a tax rate change was phased in 

over a period of time , then the date of overcollection or 

underpayment s hall be the later of the date when tax rate change 

was effective or the date the the effect of the tax rate change 

was recognized as such by use of a blended tax rate . If the 

utility or regulated company is unable to show when over

collections or underpayments occurred , then the tax savings or tax 

deficiency shall be assumed to have occurred evenly over the 

twelve (12) months covered by the tax adjustment report . Interest 

on refunds, collections , or other Commission approved adjustments 

shall be calculated in accordance with the interest calculation 

provisions of Rules 25-4.114 , 25-6 . 109 , 25-7.091 , and 25-30.076. 

Interest whall not accrue on franchise fees , utility taxes, sales 

taxes , or excis e taxes. 

(f ) For[An) an electric utility, other utility , or regulated 

company , [shall determine) each customer ' s share of refund or 

collection s hall be determined on a basis that fairly ano 

equitably re£lects the income taxes embodied in rates for th~ 

utility ' s or r egulated company ' s various customer classes, o r on 

any other fair and reasonable basis approved by the Commission [on 

a kilowatt hou r basis) . A telephone company shall determine each 

customer ' s share of refund or collection based on existing general 

residence and business local rate relationships . Other utilities 

shall determine each customer's share of refund or collection 

based on consumption or any other reasonable basis specified in 

the utility's rr regulated company's petition and approved by the 

Commission . 

(6) Effect of Rate Case or Earnings Review proceeding (show 

cause) . A tax savings refund , (or) tax deficiency collection , o r 

other Commissic n approved adjustment shall be consistent with this 

rule except th~ t: 



(a) When a tax rate change occur s , its effect s (The issue of 

a tax savings refund o r tax deficiency collection) shall be 

add ressed [decided) in the course vf ra te cases and earni ngs 

review (show cause] p roceedings that are pending when [a] the tax 

rate change becomes law[,). If a ra te case o r earnings review 

proceeding is begun in [or that commence p r ior to the close of) 

the [tax] year in wh ich a tax rate change becomes effective( . ] , 

the effects of the tax rate change shall be addressed in such 

p roceedings. 

( b ) [ Nothin9 in this subsection shall be cons trued as 

limiting the operation of t he tax expense adjustment process unde r 

this rule either in completing a) A tax savings refund,(orl tax 

deficiency collection or other Commission approved adjustment 

already in progress for any [tax) years p r ior to the year in which 

a rate case or earnings review pr oceeding (show cause) is 

ini tiated( . J shall be completed . This s ubsection (It) shall 

(also) not prohibit a tax savings refund, lor) tax deficiency 

collection or other Commission approved adjustment for any tax 

year o r portion thereof ending prior to the fi nal order in a rate 

case o c earnings r eview [show cause) proceeding . 

(7) The provisions of this rule shall not supersede any 

d isposition of excess tax revenues o r collections of tax 

deficiencies approved by the Commission p r ior to the effective 

date of this rule. 

Specific Author ity: 350 . 127(2) , 364. 01, 366 . 05 , 367 . 121 , f . S . 

Law I mplemented: 364. 01 , 364. 035 , 364.05, 366 . 05 , 366 . 06 , 

366.076 , 367.1 21 , 367.081, 367 . 0822 , P.S . 

History : New 6/22/82, formerly 25-14 . 03 , Amended 

THIS RULE TAKES EPPECT UPON BEING PILED WITH THE DEPARTMENT Of 

STATE UNLESS A LATER TIME AND DATE IS SPECIFIED IN THE RULE STATED 

BELOW: 

12:01 A.M ., January 1 , 1990 AND SHALL REMAIN IN EFFECT U:lTIL THE 

~XPIRATION OF 90 DAYS OR UNTIL PERMANENT RULES ARE ADOPTED AND 

MADE EPPECTIVE BY THE FLORIDA PUBLIC SERVICE COMMISSION REGARDrNG 

THE SAME SUBJECT MATTER , WHICHEVER OCCURS SOONER. 



1 25-14 . 003 corporate Income Tax Expense Adjustments. 

2 ( 1) Definitions. For the purposes of this rule, the 

3 following definitions shall apply: 

4 (a) "Tax savings . • The difference between the tax expenses 

5 for a uti l ity or regulated company calculated under the previously 

6 effective corporate income tax rates and those calculated under 

7 newly effective , reduced corporate income tax rates . 

8 (b) "Tax Deficiency. • The difference between the tax 

9 e xpenses for a utility or regulated company calculated under newly 

10 effective, higher corporate income tax rates and those calculated 

11 under the previously effective corporate income tax rates. 

12 (c) "Associated Revenues. • Those revenues resulting from the 

13 application of a utility ' s or regula ted company ' s revenue 

14 expansion facto r to a tax savings or tax deficiency. The tax rate 

15 to be used in calculating the revenue expansion factor shall 

16 reflect the tax rate at which the utility o r regulated company 

1 7 recognizes the effect of the refund , collection or other 

18 adjustment on its tax return . 

19 (d) "Previously Effective. • Refers to the corporate income 

20 tax rate used in a utility ' s or regulated company ' s last rate case 

21 or earnings review &how--eattse proceeding , or used in the last 

22 tax expense adjustment by the Commission , whichever occurred mosl 

23 recently. 

24 (e) "Tax Rate .• The statutor y tax rates , both federal and 

25 state , applicable to utility or regulated company income, 

26 including any surcharges , minimum taxes , and other adjustments to 

27 the basic percentage tax cates . 

28 (f) "Midpoint. • The midpoint of the range of rate of return 

29 calculated as the weighted average cost of capital for tlae period 

30 of time covered by the tax adjustment report required i n 

31 subsection ( 4) . The weighted average cost of capital shall be 

CODINC: words underlined ace additions; words in 
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1 c alculated using the current embedded cont of flxed rate cap1tal , 

2 the actual cost of short teem debt, zero cost for all investm~n t 

3 tax credits , the cost of common ~quity that is the most recent 

4 Commiss ion approved re t u r n on equity , a nd the actual cost o f other 

5 sou rces of capital. The capital structure used shall be the 

6 company ' s actual c apital structure adjusted to reflect all 

7 regulatory ad justment s . 

11 (2 ) Tax savings Refunds or Othf'>r Adjustments ),pproved by hi' 

1 2 Commission . In accordance with subsection (5) of :h1s ru!e Jnd 

13 using a calendar year as the basis of the calculation : 

14 (a) When , during the reporting period descnbed in parag raph 

15 (5l(a) below , a util1ty or regulatE>d company is earntng a rat~ o; 

16 return whtcn is at or above the midpoint o f tts authori::••d r.:~no<> 

17 computed 

18 consider ation of a tax rate r eduction , the utility or requla~ed 

19 company shall make an adJustment approved by the Conm1ssion or 

2o refund all associated revenues as described in paragraph S(c) . 

21 (b) When , during the reporting period described in paragr.:lph 

22 5 (a) below, a utility or r egulated company 1s f"arning a rat~> of 

23 return which is below the midpoint of its authorized r ange 

24 computed in acco r dance with subsection ( 1, ( f, 'lnd without 

25 consideration of a tax rate reduction , the utiliLy or regulated 

26 comp1ny s hall make an adjustment appr oved by the conr1ission or 

27 r efund only those associated revenues •<~htch cause th~' utility or 

28 r egulated company to earn in excess of that midpoint , ~s described 

29 in pa ragraph S(c). 

30 (3) Tax Deficiency Collections oc Other Adjustments Approved 

31 by the Commission . In accordance Wlth subsection (S) of this rule 

COoiNG: Words underlined are additions: words in 
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1 and using a calendar year as the basis of the calculation: 

2 (a) When, during the reporting pe r iod described tn 5(a) 

3 below, a util i ty o r regulated compan~ is earning a rate of return 

4 which is at or be l ow the midpoint of its authortzed rnnge conputPd 

5 in accordance with subsection (ll(f) and without consideration of 

6 a tax r ate i nc r ease , the utility or regulated company shall make 

7 other adjustments approved by the Commission of or collect all 

ij associated r evenues , a~ described in paragraph 5(cl . 

9 (b) When , during the r epor ting period described in Sial 

lO below , a utility o r r egulated company is earning a rate of return 

11 which is above the midpoint of its authorized range computed in 

1 2 accordance with the p rovision of subsection (l)(fl and wlthout 

13 consideration of a tax r ate increase , the utility or regulated 

14 company shall make other adjustments approved by the Commission or 

15 collect only those associated revenues which cause the utility or 

16 regulated company to earn below that midpoint , as desc r ibed in 

17 paragraph 5(c). 

18 ( 4 ) Reporting Requirements . Following a tax rate chanqe , 

19 each utility or r egulated company shall furnish a report, on the 

20 form p r escr ibed by the Commission , Form PSC/AFA 1 ) , which is 

21 incorporated into this rule by r eference . Form PSC/AFA l I 

22 entitled • Rule 25-14 . 003 Cor por ate Income Tax Expese Adjustments " , 

23 was effect i ve and may be obtained from the Conmisston ' s 

24 Division of Auditing and Financial Analysis . A uti.dt.y or 

25 r egulated company is not precluded from p r oviding tax adjustment 

26 informat ion of its choice in addit ion to that prescribed by "'orm 

27 PSC/AFA 1 ) . The report shall be required each year until the 

28 utility ' s o r r egulated company ' s rates and charges are adJusted to 

29 r eflect t he newly effective tax rate . en-e"!-~-K&ffllt--l
st:.:.-of 

30 eYety-yed~-~~~~
~~*-~&~-efia

n~er-eaeft-~~~~-te
9~laeed 

31 ee~pany-~~--~
~~-a-~~-tepe~er-~~-~-fe~~

~~-ey-
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1 e ke- -e<>tmft'i:·e-&i-on-r The r epo r t sha ll c ove r o nl y t he p r ior calendar 

2 yea r and s hall be d ue on o r befo r e fift een da~s iifter the due 

3 date , includin2 a u thori zed e x te1.sions , of the Annual RPEOrt 

4 resuired b :z:: Rules 2 5-4. 018 , 25-6 . 01 4, 25-7 . 014 , and 25-30 . 110 . 

6 ( 5 ) Procedu r es . 

7 (a) RefundsLof' collect ions or other adjustments apor oved 

13 by the Commis sion sha ll be calculated from the effectiv~> date of 

9 a ny t ax rate change through the end of the calendar year . r f the 

10 tax r a t e c hange is in effect for only part of a t'lX y~>ar , the 

11 r efundLof collect i on or other Commission adjustm~nt shall oe 

12 calculated in acco r d a nce with the utility ' s or regulated co~Eany ' s 

13 cus t omar y accounting t r eatment as .luthorized by th<' f~>der-'!1 or 

14 s t a t e tax i ng authority fo r t ax ra t e changes which occur during a 

lS ta x yea r . Po r years subsequent to the year in which the tax 

16 c han2e became ef f ec t ive , ta x savings or tax deficiencies shall he 

17 c a lcula t ed fo r the entire calenda r year o r for the portion of the 

18 calendar ve ar pr i or to the effective dat" of the next tax chanqe . 

19 ( b ) A furthe r c hn nge in the t ax rate shall end one period of 

20 compliance and i n i t iate a new pe r iod but shall not affect any 

21 r e fundLoE collection or other adjustment apprOVPO by the 

22 commission a l r e a d y in p r ogress pursuant to this rule . 

23 ( c ) Togethe r ~od th the Hl\ltl r eport described 1 n subsP.ct 1 on 

24 (4) of this ru le , each utili t y o r r e2ulated company shall file a 

25 

26 

27 

pe tition c onta i ning a cal cula t ion of and the method 

ce fund i ngLOP collecting o r otherwise diSEOSinq of uny 

savings or defic i e ncy for the tax yea r of the r epo r t . 

for 

tax 

The 

28 Commis sion wi ll r e vie w and e va l uate the petition and support1n2 

29 data , and e ither appro ve it , appr ove it with DOdification , or deny 

30 i t ; an oppo rtun i ty f o r a hearing on the Commission ' s decision will 

3l then be provide d , i f requested . 'Pket>eaft e rc 7 --cl}e The utility or 
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1 regulac.ed company shall either make the refund to o r collect the 

2 def iciency f rom its existing customers in accordance with 

3 para9raphs (e) and (f) o f this s ubsection... or make a nother 

4 adjustment as directed by this Commission . 

5 (d) Upon its own or other mot i on , the Commission may 

6 dete r mine that a refund.!.ee- collection or other adjustment for a 

7 particular year is impractical because its amount will not warrant 

a the expense of making the r efund.!. Of' collecting the deficiency &f' 

9 making another adjustment. In such an event , no refund.!. Of' 

1 0 collection or other ad justmen t will be made for that year . 

11 (e) The utility or regulated company may make any refund o r 

1 2 collection either as a lump sum payment or billing or in monthly 

13 installments not to exceed twelve (12) months. such refunds shall 

14 be made in accordance with Rules 25-4 . 114 , 25-6 . 109 , 25-7.091, ond 

1 5 25-30 . 360 . er< Such collections shall be made to or Erom current 

16 customers of the utility or r egulated company at the t l:ne ~hat 

17 such e-e£~1'1ds--et' collections are to be effected . l-1'1--ei-ehef' 

18 evefl~7--eke The utility or r egulated company shall refund o r 

19 collect the amount with interest accruing on any outstandtnq 

20 balance from the date of overcollect1on or underpayMent . 

2 1 

The date o( 

22 overcollection or underpayment shall be the later of thP date thP 

23 tax rate change was effective o r the first of tne year for which 

24 the report is being filed . If a tax rate change ..,as phased in 

25 over a period of t ime , then the date of overcollection or 

26 unde rpayment shall be the later of the date when tax rate change 

2 1 was effective o r the date the the effect of the tax rate change 

28 was recognized as such by use of a blended tax r ate . If the 

29 u t ility or r egulated company is unable to show when over-

30 collections or underpayments occurred , then the tax savings or tax 

31 deficiency shall be assumed to have occurred evenly over the 
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'·. 

1 t welve (12 ) months covered by the tax adjustment repo rt. Interes t 

2 on refunds , collections , or other Commission approved adjustments 

3 s hall be calculated in accordance '"'ith the i nte rest calculation 

4 provisions of Rules 25-4 . 114, 25-6 .109 , 25-7 . 091 , and 25 - 30 . 076 . 

5 Interest shall not accrue on franchise f ees , utiliLy taxes , sales 

6 taxes , or excise t axes . 

7 {f) Focllft an electric utility , other utility , or regulated 

a company , shaii--eeeefMtfte each customer ' s shar~ of refund o r 

9 collection shal l be determined on a basis that fairly and 

1 0 equi tably reflect s the in-orne taxes embodied in cates foe the 

11 utility ' s or regulated company ' s various customer classes , or on 

12 any other fai c and reasonable basis approved by the Commission eft 

13 a-M-i~-t-~-IHtsis. A telephone company shall determ1ne each 

14 customer ' s share of r efund or collection based on existing general 

1 5 r esidence and business local ra t e relationships . Other utilities 

16 shall determine each customer's share of refund or collection 

17 based on consumption or any other r easonable basis specified in 

18 the utility ' s o r regulated company' s petition and appro~ed by the 

19 Commission. 

20 

21 

( 6) 

eauee . 

Effect of Rate case or earnings Review proceeding s hew 

A tax savings refund~ Of tax deficiency collection~ 

22 o r other Commission approved adjustment shall be consistent .... i th 

23 this rule except that: 

24 (a) Whe n a tax rate change occu r s , its ~ffects '?he--~-.~E 

25 a~-eaM--saYiA!S--te£uAd--
et--eew--~e£~e~eney--eell

eee~en s nall b e 

26 addressed deeidee i n the course of rate cases and carning3 

27 r eview ak&w--ea~se proceedings that are pendtng ~hen a the 

28 tax rate change becomes law7~.--~I~f~~a~~ra~t~e--~c~a~s~e~~o~r~
-e~a~r~n~i~n~g~s 

29 cevi ew p oceedi ng is begun in &~-ehae-eemmeAee-~{~-~-~-el
ese 

30 

31 

&£ the talt year in which a tax rate change becomes 

effective .~,--~t~h~e~~e~f~f~e~c~l~s~~o~f~-=t~h~e ___ t~a~x~~r~a~t~e~-=c~h~a~n~g~e~~s~h~a~l~l~-b~e-
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. : 
\ . 

1 addressed i n such proceedings . 

2 (b) 

4 A tax ... av 1ngs 

5 r efund.t.o~ tax def iciency collect i on or ot he r Commission 

6 approved adJUStme nt a l r ea dy 1n progress for a ny ~ax years pnor 

7 t o the year in which a r a t e ca 3e or earnings rev iew proceedinq 

8 i s ini t iated .,. shall bt! completed . This 

9 subsect i on t• s hall aiso not pr ohibit a tax savings r efund.!. 

10 o t tax defic i ency collection or o t her Commission approved 

11 ad justmen t f o r a ny t ax year o r portlon th~reof e nding pr1or to the 

12 final orde r in a ra t e case or ea r nings r eview s~w .... ee lt s~ 

13 proceeding . 

14 12l The provi s ions of this r ule shall not supersede any 

1 5 d isposition of excess t ax revenues o r collecttons of tax 

16 deficiencies appr oved by t he commiss1on pnor to the effecuve 

17 date of th is rul e . 

18 Speci fic \uthority : 350 . 127(2) , 364 . 01 , 366 . 05 , 367 . 121, F. S . 

19 Law Implemented : 364 . 01 , 364. 035 , 364 . 05 , 366 . 05 , 366 . 06 , 

20 366 . 076 , 367 . 121 , 367 . 081 , 36 7 . 08 22 , F. S . 

21 His to ry : New 6/ 22/82 , fo rme r ly 25- 14 . 03 , Amended 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

CODING: words underl i ned ace addit ions; wocdo i n 
atr~ek-thro~gh type ace dele t ions f rom e xis t i ng l aw . 

8650G T 7 -



RE : EMERGENCY RULE 25-14. 003 

STATEMENT OP PACTS AND REASONS 

POR PINDING AN IMMEDIATE DANGER 

TO THE PUBLIC HEALTH , SAPETY AND WELPARE 

One of the changes i n the Tax Reform Act of 1986 was a 

phased-in r eduction of the tax rates applicable to taxable income. 

That change is the s ubject of Rule 25-1 4. 003 , P . A.C. That rule 

measures the effect of the tax ra te changes against an earnings 

test; it is not a direct pass-through of tax savings or in~reases . 

The full effect of the r ate change on earnings could not be 

de termined unti l after the first full year of experience unde r the 

new rates . Sixteen r egulated companies experienced tax savings in 

1987 and 1988 . All had earnings at a le1el that required some 

earnings be used to benef it the r atepayers either by means of a 

r e fund or through an adjustment to dep reciation expenses . It has 

been est,blis hed that the re i s a consistent earnings pattern that 

can be assumed to be attributable to the tax savings resulting from 

the r ate change. Based on 1989 surveillance r eviews , it appears 

that s even companies will experience con t inuing savi ngs i n 1989 and 

s ubsequent years that, wh~n curr~nt marke t financial market 

conditions are recognized , will r esult in additional refund~ or 

adjustments . 

When Rule 25-14 . 003, P. A. C. , was adopted , it was not 

anticipated that the size o f tax rate changes woul d be as large as 

it has been no r was it anticipated that tax rates would be stable 

for the length of time they have been . Also , some ~u r rent rates of 

return do not r eflect the cur rent cost of capital . These 

unanticipated effects can now be demonst rated to adversely affect 

the ratepayers of some companies , unless steps a re taken . 

Thus , there is now an excellent basi s on wh ich to p roceed with 

adjustments to utility rates and charges . At the October 31 , 1989 , 

agenda , the Commission f ormally initiated r ulemaking on , among other 

things , the changes to the definition of midpoint and the method of 

tax savings disposition and opened two separate dockets to reduce 



the rates and char ges of Tampa Electric Company and Peoples Gas . A 

hearing has been se t for January 29 , 1990 , if requested , on the rule 

amendments . 

Public Counsel filed a petition with the FPSC for emergency 

ru lemaking based on the concern that the ratepayers will be harmed 

by the passage of time requ i red to amend the rule . The concern is 

thdt monies wil l be lost to the ratepaye r s between January 1, 1990 , 

and the effective date of any new equity r e turn that may be 

established as a result of any r ule amendments that may be adopted . 

A c r i tical point has been reaehed where the magnitude of the problem 

can be seen. 

The existence of these circumstances require emergency 

rulemaking . Moreover, failure to act affect s utility ratepayers , 

not governmental agencies o r employees. 

By using emergency rulemaking , the Commission addresses the 

concern that i n some cases: (a) the magnitude of the overearningo 

problem has now been identified ; (b) the overearninqs appear 

material; (c) the return on equity (ROE) established in the last 

rate case is obsole t e ; (d) past use of s tipulat ions to a lower ROE 

for individual calendar year s i s not a viable long-teem solution to 

permanent tax rate reductions; (e) corporate tax rates at the 

Federal level did not increase as antic i pated these last two yea r s . 

Further , if the rule is no t amended as of January 1 , 1990 , the 

Commission ' s ability to effect a refund or rate reduction for all of 

1990 is in doubt due to a concern rega rding ret roactive ratemak ing . 

I t is not clear that improper r et roactive ratemaking would 

result ohould the Commissior. simply proceed under regular 

rulemaking . Roweve r , because it may result f rom such a course of 

action , the amount of money invo lved dictates that the FPSC avoid 

that risk. The materiality now is known. The total tax savings 

sub ject to re fund and r elating t o t he Tax Reform Act of 1986 for 

Florida utilities was a pproximat ely $ 336 million in 1988. 

The impac t of the emergency tax rule is difficult to quantify, 

becaus e the appropriate return on equity for 1990 has not yet been 

establ ished, and the actual earnings and tax savings for 1990 cannot 

be known conclusively until afte r 1990 . However , based on data trom 



1988 , there is a potential haem to ratepayers of approximately $180 

million if this emergency rule i s not adopted. 

This em~rgency rule will givo the FPSC the flexibility to 

proceed in the best way to p rotect the ratepayers. The addition of 

the language • or other adjustments• enables the FPSC to r~quire rate 

reductions/i~creases as well as refunds or additional collections . 

REASONS fOR CONCLUDING THAT THE PROCEDURE USED IS PAIR UNDER THE 

CIRCUMSTANCES : This emergency rule was considered at a December S , 

1989 , public meeting of the FPSC , at which interes t ed persons we r e 

allowed to address the merits of the rule . Ample notice was 

provided to the utilities regarding this emergency r ulemaking. On 

November 6 , the Public Counsel filed the Petition for Initiation of 

Emergency Rulemaking on the rule . That Petition was served upon 

counsel for Plorida Power and Light Company, Tampa Elect ri c Company , 

Southern Bell , and some counsel representing wate r and sewer 

utilities . In addition , newspaper articles around the state 

appeared regarding the petition. 

Also , permanent rulemaking proceedings , with a January 29 , 

1990 , hear1ng date , are underway to r emedy the long-tee~ problems of 

the tax s a vings . 

Notice of this rule will be published in the next available 

issue of the Florida Admini st rative Wee kly. 

SUMMARY OF THE RULE : This rule allows the Commission to apply the 

most recent Commission approved Return on Equity to calculate the 

cor porate income tax expense adjustment . In addition , it pe rmits 

the PPSC to apply rate r eductions o r increases in addition to 

ma ndating r efunds for additional collections. 

The r ule revisions to Rule 25-14 . 003 in Docket No . 861190- PU , 

which have been filed with the Department of State , wi ll become 

effective on January 1, 1990. Therefore , this emergency rule will 

not apply to the water and sewer companies . 




