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BEFORE THE FLORIDA PUBLIC SERVICE CO~~I SSION 

In re: Petitio n of the Cittzens of ) 
Flo rida to Compel Compliance with ) 
Commission Rule 25-14.003 by UNITED ) 
TELEPHONE COMPANY OF FLORIDA ) 

DOCKET NO. 890486-TL 

ORDER NO. 22412 

) ISSUED: 

ORDER COMPELLING PRODUCTION OF 
DOCUMENTS FOR INSPECTIO~ 

1-11-90 

On Apri l 10, 1989, the Off ice of Public Counse 1 (OPC) 
served its First Set of Requests for Product ion of Documents 
{Request I) on United Telephone Company of Florida (United). 
Request I lists the following fifteen specific items : 

I.l. 
I. 2. 
I. 3. 
I. 4. 
I. 5. 
I. 6. 
I. 7. 
I 8. 
I. 9. 
!.10 . 
I .11. 
I .12. 
I. 13. 
I. 14. 
I . 15. 

Allocations to United from affiliates , 
United "s adjusted trial balance, 
Expense vs. capitalize allocations analyses , 
Allocation procedures , 
Cost-benefit analyses, 
Expense vs. capitalize analyses, 
Actu al vs. budget variances, 
Actual vs. budget variance explanat1ons, 
Capilal strur ture, 
Capital sl cucture changes since 1984, 
Cap1 al struclure projections (Uni ed & affiliates), 
Earnings impact of FASB 87, 
Bond rating agency contacts, 
Outside audilor adjustments , and 
Surveillance report adjustmenls. 

OPC served its Second Sel of Reques t s f o r Product1on of 
Documents {Request II) on United and United Telecommunication~ . 
Inc. (the Parent Company) on April 18, 1989. Request II asks 
for the f o llowing five specific items: 

I I.l. 
I I. 2. 
I I. 3. 
I I. 4. 
II. 5. 

1988 s ystemwide organiza ional charts, 
Current Charts of Accounl of Uniled and aff1Iiates, 
Cost allocations to and from affiltates , 
1986 consoltdated financial statements , and 
1988 United and consolidated income tax returns o r 
calculations. 
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OPC filed o n June 9, 1989, a Motion to Compel, seeking a n 
order directing United to produce the documents sought by 
Request I. OPC argues that, by failing to respond to this 
request within the time limit imposed by Rule 1.350 of the 
Florida Rules of Civil Procedure, Un ited has waived a ny right 
to o b ject to t h is discovery. Also o n June 9 , 198 9 , OPC filed a 
separate Mot i on to Compel, requesting an o rder directing United 
a nd the Parent Company to produce the documen ts sought br 
Request II. Similarly, OPC contends that United waived its 
right to o bject to this discovery through failing to res pond 
timely . 

United submit ted a Response to both Mot ions to Compe 1 on 
J une 19, 1989. United asserts t ha t the effect of OPC ' s filing 
a Mo tion for Judgment on Lhe Pleadings o n May 8, 1989 , wa s to 
exclude any matters from Commission consideration ot her than 
the pleadings then o n flle. As c result, United believes that 
t he Motions t o Compel s hould be denied because discovery is 
i nappropriate until the Motion for Judgment on the Pleadings 
has been resolved. 

OPC se rved on United a Third Request for 
Documents (Request III) o n September l, 1989. 
seeks he following t hree specific items: 

1988 income Lax savings ca l culat1ons, 
1987 income tax savings calculations , 

Product i o n of 
RC'ques t I I I 

III.l. 
II1.2. 
III.J. I ncome tax savings documents provided Lo the Staff. 

On September 29 , 1989 , United moved for a protecti ve order 
a nd objected to Request III. United points out that the 
Commission voted o n August 29 , 1989, to dismiss OPC ' s peL1tion 
{the P tition) wh ich l ed Lo the o pe ning of t h is doc ket. United 
a rgues that it s ho uld have an opport un ity to consider the 
relevancy o f Request III i n ligh t of the Commission ' s intent to 
dismiss the Petit i o n. Moreover , United complai ns that Items 
I I I. 2 & III.J re late to 1987 tax savings which are not releva nt 
because they are not addressed in t he Petition. 

On October 9, 1989, OPC moved to compel United to produce 
t he documents sought by Reques t I I I. OPC s atcs that i L 
i nte nds to protes the Corrunissio n · s action on the Pelition and 
mai n tai ns tha t the company ' s 1988 tax savings a r e sti I 1 at 
issue. Wi t h respect to United ' s 1987 ta x savings, OPC alleges 

I 

I 

I 



I 

I 

I 

ORDER NO. 2 2 4 1 2 
DOCKET NO. 890486-TL 
PAGE 3 

that Items III. 2 & III. 3 are reasonably calculated to lead t o 
the di s covery of admissible evidence because these documents 
are useful as comparisons i n evaluating the accuracy of the 
company' s 1988 tax savi ng s calculations. Therefore , OPC seeks 
an order compe lling Uni ed ' s production of the documents 
covered by Request III a nd renews its motion to compel 
production of the Request I and Request I I documents. 

OPC se rved its Fourth Request for Production of Documenls 
(Request I V) on October 27 , 1989, seeking the following eleven 
s pec i f ic items : 

IV .1. 
IV .2. 
IV . 3 . 
IV.4. 
Iv. s . 
IV . 6. 
IV . 7. 

rv. s . 

IV.9. 

IV . lO. 
IV . 11 . 

1988 budget documents, 
1988 budget va r iat i ons, 
Outside audi tor' s 1988 a nd more recent workpapers, 
Ma terials prepared for United ' s ou tside auditor, 
Affiliates ' costs allocated to Un ited, 
Earni ngs impact o f FASB 87, 
Document s dealing with the Staff's audit of 
Uni ed's 1988 earnings 
Evaluations of affiliates ' expenses charged Lo 
United, 
Expense vs. capitalize a nal yses of af f iliates · 
expenses charged to United, 
Cost-benefit analyses of expens e alloc a Li o ns , 
1988 "ARMIS" report t o the FCC. 

United filed on November 7 , 1989, an Object ion t o 
Discovery and Request for Pro tec tive Order. In light o f OPC ' s 
October 20, 1989 p rotest of t he Commission · s proposed agency 
act ion, Order No . 22060 , "'ssued October 16, 1989 , the company 
s ays i t ha s had an oppo r t uni t y to determine the relevancy of 
t he documents sought by OPC. United takes t he position that 
t he onl y matter at issue in this docket is whe the r the 
reductio n in i s 1988 r evenues associated wiLh the lowering o f 
its access charges exceeds its 1988 tax savi ngs . 

As a result of this determination, United concludes t hat 
only t hose documenls tending to s how the amounts o f this 
revenue reduction and o f these tax sa vi ng s are relevant to thi s 
p r oceedi ng. United asserts that t he relevant documents include 
t hose s howi ng how 1988 book income tax expense was calculated 
and those establishing t he company' s 1988 i ntrastate mi nutes of 
use for access c harge purposes . United be lieves that the 
fo llowing 6 of the 34 specific items listed above "ma y be 
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relevantM to these issues: !.2, !.15, II.2 (but only with 
respect to United), III.l, III.3 (bul only with regard to 1988 
information) and IV.7. The balance , according to the company, 
would tend to neither prove nor disprove the correctness of its 
1988 revenue reduct ion related to access charges and of its 
1988 tax savings . Further, United maintains that only those 
documents reviewed by Staff in its examination of the company's 
1988 tax savings report are relevant to the queslion ol 
United's tax savings. 

If United's arguments with regard to the relevancy of 
certain documents are not accepted, the company argues, in the 
alternative, that these documents should be specified as 
propcieta ry information pursuant to Rule 25-22. 006 ( 5 ) (c), 
Florida Administrative Code (the Confidentiality Rule), through 
the issuance of a temporary protective order directing that 
their confidentiality be protected. The nine items requested 
by United to be accorded such alternative treatment are as 
follows: 

1. The financial projections and 
regarding non-regulated operations in: 
1.9, 1.11 and 1.13; 

informati o n 
!.7, !.8, 

2. Unpublished financial information for Lhe Parent 
Company and its unregu 1 a ted subsidiaries in: II. 4 
and II. 5; and 

3 . The financial projections and information 
regarding no n -regulated operations in : IV.1 and I V. 2 . 

United a ppended to its November 7th pleading, as Appendix 
A, an item- by-item discussion of the relevancy of the 34 
specific i tern::. sought by OPC ' s four pending requests. A copy 
of Appendix A is altached to this Order. 

OPC filed ~ Motion to Strikr Un1ted's "Objection to 
Discovery and Request for Protective Order " o n November 22, 

I 

I 

1989. This motion argues that Uni ed ha s vio lated Rule 
l.350(b) and Rule 25-22.034, Florida Admi ni strativu Code, by 
responding to Requests I, I I and I I I beyond the 30-day 
deadline. OPC alleqes that United's argument that a motion for 
judgment o n the pl eadings stays any pending discove ry is in I 
error . According to OPC, United remains bound by the Rul es of 



I 

I 

I 

ORDER NO . 22412 
DOCKET NO. 890486-TL 
PAGE 5 

Civil Procedure and the Commission's rules on discovery, and a 
mot i on for judgment o n t he pleadings , which merely tests the 
legal sufficiency o f a answer, has no effect o n these 
requirements. For these reasons, OPC asks that United's 
November 7th objection be stricken . 

Also on November 22, 1989, OPC filed a Response to 
United's "Objectio n to Di scovery and Request for Protectivn 
Order " and Motion to Compel . OPC maintains that its four 
pending requests for documents involve Uni ed's earnings for 
1988 whi c h rela e to the Company's tax savings directly because 
cha nges in earnings produc e changes in tax savi ngs. 
Addit ionally, these reques ts concern the effect on United's 
1988 earnings of its access charge reducti o n wh ich the 
Commission has determined to be an o ff set to United ' s tax 
s avings. After pointing out that OPC has moved to compel 
United ' s production of documents pursuant to Requests I, II and 
III , the response renews these motion s and seeks an o rder 
compelling United to produce doc uments in response to Request 
I V. 

Upon review , the Pr h aring Officer denies he Ob)eclions 
and mot ions for protecti v e orders and compe 1 s the company to 
produce the documents sought by OPC in the f o u · pending 
requests. By this poi nt in this proceeding, United · s argument 
regarding OPC's motion foe judgm~nt on the pleading ha s lost 
any vita 1 i ty that it ma y have had. The protest of Order No . 
22060 rendered that pro posed agency act1 o n a null1ly. In view 
o f the current hearing status of this proceeding , OPC ' s motion 
for judgment on the pleadi ngs has been effectively r esolved. 
The hearing will give the parties here an adequate opportunity 
to address t he issues . 

Reg arding the relevancy o f the documen ts sought , the 
Prehearing Officer finds that the issues being pursued by OPC 
are appropriate for consideration in this proceeding . These 
issues include the computation of the Company ' s actual 
earnings, the calculation of its tax sav1ng s , the dispositio n 
of such tax savings through access charge reductions and the 
de t ermination of whether a refund is due under Rul e 25- 14.003 , 
Florida Admini strative Code {the Tax Rul e ). In view of the 
current inapplicability oC Order No. 22060 , OPC will now have 
lhe opportunity to s how t hat the company is not i n compliance 
with the Tax Rule Just as United sha 11 be given the chance to 
demonstrate that it is 1n c ompliance with this rule. The 
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Pre hearing Off 1cer · s review of the Tax Rule has caused him to 
cone lude that the company's earnings, its tax savings and the 
effect of its access charge reduction are important 
conside rations in applying this rule. These issues appear 
germane to the Commission ' s consideration of the positions to 
be advocated by the parties , and the documents being sought by 
OPC are discoverable because they appear relevant to these 
issues. 

The discuss ion which follows wi 11 
arguments as they appear item-by-item in 

address the company 's 
Appendix A. 

I 

Items I. 1, I. 3 through I.lO & r. 12: The company's 
argument that these documents are relevant only in a rate 
case is rejected. Having found that United's earnings are 
relevant considerations in this proceeding, the Prehearing 
Officer concludes that its revenues and expenses used t o 
calculate such earnings are also relevant. Earnings ar.d 
their components are as re levant to issues in this I 
proceeding, i.e., the calculation o f United's tax savings 
and their disposition, as they are in a rate case. 

Items I . ll & I . l3 : The company's capita l structure ha s a 
direct ef feet on its achieved earnings, and changes in 
capital structure have an impact o n the level o f tax 
savings . Also, the r easona bleness of the company· s 
debt-to- equity ratio is an important concern, and the 
opinion of bond rating agencies furnishes evidence in this 
regard. As a result, those documents are di scoverable 
evidence which relate to United's cap1tal struc ture si nce 
it is an appropriate i ;sue in this proceeding. 

Item !.14: The auditor ' s information 
evldence because it is relevant to the 
the company has proper ly accounted for 
revenues in calculating its earnings. 

is discoverable 
issue of whether 
its expe nses and 

Items II.l throu3h II.S : The company ' s argument t hat 
these documents rela ted to affiliated corporatio ns and 
t hus have no effect o n United ' s tax s aving -; o r their 
disposit ion ignores the impact of the allocation of costs 
and expenses to United from its affiliates. Affiliated 
corporatio ns' organization charts , charts of accounts , 

1 financial s tatements and workpape rs and tax returns can 
provide di s coverable evidence o f these allocations , 
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includ i ng the reasonableness of allocation procedures and 
the appro priateness of t he costs and expenses for being 
allocated. The conclusion reached above with regard to 
Uni ted ' s argument t hat t hi s is not a rate case applies 
equally here to t he documents being sought i n Request II . 

Items III . 2 & III.3: Documents dealing with 1987 tax 
savings are di scoverable evidence because they are 
relevant to the determination of whether tax savings for 
1988 have been calcu lated in a consistent manner over time 
or whether changes have been implemented wh1.ch ca 11 into 
question the correctness of the current computational 
practices. 

Items IV . l & IV.2 : Documents dealing with 1988 budget 
information, including variances, are discoverable 
evidence because they can f;urnish informatio n about the 
company's consistenc y in treating revenues and expenses, 
including cost allocations , between the time that budgets 
were prepared and the time t hese items were actually 
reco rded. Such evidence can tend to s how whether c hanges 
in accounting practices a nd procedures were implemented 
for reasons other t han p roper accounting. 

Items IV.3 through IV.6 and IV.8 & IV.9: As concluded 
above, the auditor ' s info rmation is discoverable evidence 
because it concerns whether Uni ted has properly accounted 
for its expenses and revenues. The conclusion reached 
above with regard to United ' s argumenl thal t his is not a 
rate case applies equally here to the documents being 
sought in Request I V . 

.ll_em IV . lO: As concluded above , thes e documents relating 
to affiliated corporations are di scoverable evidence 
because they concern the impact of the allocation of costs 
a nd expenses to United from its a(filiates. The 
cost-benefit analyses for affiliated services can provide 
discoverable evidence of the level oC cos Ls allocated, the 
reasonableness of allocation procedures and the 
appropriateness of the costs and expenses for being 
allocated . 

Item IV .11: 
between the 
on various 
intersta te 

Because total company costs are allocated 
interstate and intrastate jurisdictions based 

formulae, a document dealing exclusively wi th 
matters can be relevanl in an intrastate 
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proceeding, such as this one involving United's tax 
savings and their disposition, because it may demonstrate 
whether the allocation to intrastate operations was 
correct and also may effect the tax savings calculation if 
prepared in error. 

For the reasons stated above, United shall make th 
documents sought in Requests I, II, II I and IV available on a 
reasonable basis for inspection by OPC within seven days of the 
issuance date of this Order. United's alternative request that 
the nine documents identified ~bove be specified as proprietary 
info r mation under a temporary protective order pursuant to the 
Confidentiality Rule is denied because the documents have not 
been filed with the Commission under an appropriate request for 
such treatment. If the company wishes to have portions of 
these nine documents so specified in light of the findings in 
this Order, then they should be filed with the Commission under 
a proper request and in accocdance with the following 
directions governi ng confidentiality requests in this docket. 

Recent events have led the Preheanng Officer to conclude 
that utilit ies must be more specific in both identi (ying the 
precise material believed to be proprietary and s pporting 
t hei r arguments with relevant reaso ns justifying 
non-disclosure. Addressing the latter deUciency first, Uni ed 
is reminded that the Confidentiality Rule is explicit in 
requiring that each request for proprietary specificalion be 
full y justified by a showing sufficient to meet the burden of 
proving harm through public d isclosure. The Prehearing Officer 
will grant the requested specification only in individual 
insta nces where United has met that burden with a suffic1ent 
showi ng to upport its request . The company is expected to 
limit its requests for confidential treatment to only those 
disc rete portions of documents that would truly be harmful if 
disclosed. 

To address the former deficiency, Uni ed sh.Jll follow the 
steps explained below. The Commission's practice 1s to ass1gn 
a Document Number {ON) o each document or set of documents 
accompanying an ind1vidual request foe a contldenlial ity 
ruling. In the case of two or more documents being submitted 
foe consideration under one ON, the identificat5on of the 
specific poe ions ot each document has been woefully inadequate 
in some recent cases. Accordingly, if United submits more than 
one document under a single request pursuant to the 

I 
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Confidentiality Rule, then an index of all documents must 
accompa ny the request. This index sha 11 assign a letter to 
each document, and all references to that document in the 
request sha 11 refer to that document by the letter assigned to 
it in the index. Thereafter, all pleadings filed by the 
parties shall refer to that specific document by the ON and the 
letter assigned to it in the index. 

Numbering the pages consecutively in each discrete 
document and the lines on each page would further assist the 
Preheari ng Officer and the other parties in identifying the 
subject material. The recent practice adopted by some 
utilities of merely highlighting numbers and words on a page as 
a mea ns of indicating the por tion considered proprietary by t he 
utility, while helpful, is insufficient and l eads to difficulty 
in describing this material i n the order ruling on the 
request. Therefore, Un1ted shall number consecutive ly each 
page of each separate document submitted and each line of each 
such page. References in the request and in related pleadings 
to the material sought by the compa ny to be specified 
proprietary shall be by page and line numbers. 

It is therefore, 

ORDERED by Commissioner Thomas M. Beard, as Prehearing 
Officer, that the Office of th~..; Puolic Counsel's two Motions to 
Compel, filed on June 9, 1989 , are hereby granted . It is 
lurther 

ORDERED that the Office of the Public Counsel's Motion to 
Compel and Respo nse to Unit d ' s Motion foe a Protective Order, 
filed on October 9, 1989, is hereby granted. Il is further 

ORDERED that the Off ice of the Pub 1 i c Counsel ' s Response 
to United Telepho ne Company of Florida's "Objection lo 
Discovery and Request for Protective Order" and Motion to 
Compt.d , filed o n November 22, 1989, is hereby granted. It is 
further 

ORDERED that United Telephone Company of Florida · s Motion 
for Protective Order and Objection, filed on September 29, 
1989, is hereby denied. It is further 
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ORDERED that United Telephone Company of F l ori da · s 
Objection to Di scovery and Request for Protecti ve Order, filed 
on November 7, 1989, is hereby denied. It is further 

ORDERED that the Office of t h e Public Counsel ' s Motion to 
Stri ke United's "Objection to Discovery and Request for 
Protective Order," filed on November 22 , 1989, is hereby 
d ismissed as moot. It is furt her 

ORDERED that Uni ted Telephone Company of Florida shall 
make the documents discussed in the body of this Order 
available o n a reasonable basis fo r inspection by the Off1ce of 
the Public Counsel within seven days of the issuance date of 
this Order. It is further 

ORDERED that any document wh ich United Telepho ne Company 
of Florida wishes to have specif ied proprietary pursuant to 
Rule 25-22 .006(5)(c), Florida Administrative Code , shall be 
filed with the Florida Public Service Commission u nder a proper 
request and in accordance with t he direct ions governing 
confidentic.lity requests in this docket wht c h are provid~d in 
the body of this Order. 

By ORDER of Commissioner Thomas M. Beard, and P rehearing 

--' l.ll.O Officer , t hi s 11th day of JAWlA 

~i~;onQ_ 
and Prehearing Officer 

( S E A L ) 

DLC 
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I 
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by 
Section 120.59(4} , Florida Statutes , to notify parties of any 
administrative hearing or judicial review of Commission orders 
that is available under Sections 120.57 or 120 . 68 , Florida 
Statutes , as well as the procedures and time limits thaL 
apply. This notice should not be construed to mean all 
requests for an administrative hearing or judicial review will 
be granted or result in the relief sought. 

Any party adver s el y affected by this order, which is 
prelimi nary, procedural or intermediate 1n nature, may 
request : 1) reconsideratio n wi t hin 10 days pursuant to Rul e 
25-22 . 038(2) , Flo rida Administrat1ve Code, if issued by a 
Preheari ng Officer; 2 ) reconsiderati o n wiLhin 15 days pursua ut 
to Ru le 25-22 . 060 , Florida Admi:tistrative Code, if issued by 
the Commission; or 3) judicial review by the Flo rida Supreme 
Court , i n the case of a n electric, gas or telephone utility , o r 
the First District Court of Appeal, in the case of a water o r 
sewer u ti lity. A motion for reconsideratio n shall be filed 
with the Director, Divi!>i o n of Records and Reporting, in the 
form prescribed by Rule 25-22 .060 , Florida Admini s trative 
Code. Judicial review of a prelimi nary, p rocedural or 
interme diate ruling or order is avail a ble if review of the 
fi nal action will not provide an adequate remedy. Such review 
may be requested from the appropriate court, as described 
above , pu rsuant to Rule 9.100, Flo rida Rules of Appe ll ate 
Procedure . 
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