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All Parties of Record

From: David E. Smith, Director of Appeals Dﬁ.

RE : Hearing Oivficer's Proposed Final
Florida Administ

trative Code Pertaining to Confidential
Information,

Version of Rule 25-22.006,

1 have taken over the role of Hearing Officer in this Docket

and have prepared the attached proposed final version of the rule

Changes in the rule from its original proposed version are
underlined and should be self-explanatory.

Under the current CASR,

the proposed final version was to be
igsued January Sth with comments due on January 19, 1990. Since
ke rule is late, according to the schedule, you may have until
January 26th to file your comments.
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25-22.006 Confidential Information.

(;3 el Srztxunb.

(a): ’Canfidén*iai'Info:maﬁian*‘means matérial éﬁat ﬁam.béen
determined, pursuant to tnlq ful&, Lo ne pxapzietaxy uanfadentxdl
anin@aﬁ 'ufO:!atlﬁn under a@Cthn 3§Q4;2l, 36§flﬁd, 3{6 GBE or
367.156, F.S. ' |

€bi "Formal pfﬁceedihg" mQAﬂé a“p:aceeding ﬁoéketéd iﬁ the
Commission's Division of Records ahd ﬁ@pbrﬁing.-

{¢} 'inqu;zg means an in?éﬁ;igétian Qursuaht to.ﬁeaﬁién
SS0.3210 BB AD - 1nqu1r} is set in motion by thé Cmmmissiqﬁ
Chairman, the Executive Director, or the Gen&;al-Counﬁel to
evaluaﬁe a ﬁdmplaint, allegaticn, or to devalba inﬁormatian-as;a’
basis to initiate artxan on or 613903& of any matter Wlthln the
Commission's 3ur‘$dxbtion. v :

{d) "Material',means-all documents, papérs, ietters,_ﬁaﬁs_
boaka, téyéa, photographs, fglms}_sound'recordings, or nﬁhe:
xacmrded infarmatiﬁn regardless éf_physical Ebrm‘m;,
charactﬁrlstxcq. ‘ . v |

{e) ‘Gnta~n;ng mateuial"means recezv;ng ma;erlal nursuaqt to
£il ing or taklng phys¢cal cantrol nF,materzai bv renov1ng thﬁ
origi nal ma;etxal or a copy. of 1t frow the utlllty : : rher
person's p:emlagﬁ. Obtalnlng mate:ial also means the ext*actzon
of data from m#teraai fqr 1nc1usxpn ;n_werk1ng papers or_mamoranﬁa;a‘

(2} Material abtained}dufiﬁé aniiﬁquiry. > ;

(a) All material bbtaingd”iﬁcidg§t ko an iQQuiry bj the

Commission, its staff or any csnsultaat‘employedjby the Commission.

is exempt from the public access requirements of Section
119.07(1), P.S., and will be accorded stringent procedural

fequards against public disclosure during the pendency of the

inquiry. When the Commission or its staff is reguesting

information incident to an inguiry, the source shall be informed
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in wr i*tng that the request is m&ée xncident Lo an 1nquzry‘

| {b) An inquiry will terminate 40 days a;ter the transmxttal
ot a aotice of tezminstxnn by the Division of Recorﬁs'and
ﬁﬁpo:;ing. This notice will be sent to allismurceﬂ_fram'whom
material was obtain&d'édring the inquity and.will inciude.é 1is:
of all materials obtained from the source(s) during the inquiry"
and any portions of wtaﬁf WOrk ﬁapérs, analyses and zepor
containing materials uotaxncd ffom the source Jduring thn 1an1ry.:

The notice will indicate whether the Commission intends to retain;

(o3

deckroy, oOr return the materials listed. A source may, within 0
days after issuance of the notice, file with the Division of
Hecords and Repofting a written request that the material the

Cbmmissionrinténds to retain be classified as confidential and

exempt from Section 119.07 (1), F.S. Requests filed in respdnséf f- o

to the nb;ite of termination shall meet the same criteria‘and bérl
processed in the same ﬁanner as other reguests for cbnfidential'

classification under this :Qle {see subSectianA) JEE, 7 no»t‘mely '
raquest for confidential classl»lcation is filed, conf 1dent1a11ty
is waived and the mateflal becames subject to inspection and
examination pursuant co Section-llQ;Ol G 2 FfS.

(3) Material obtained oﬁtéide of an inguiry. Mageriél
obtained by the Commission or its staff outside of'an'inéuiry
ghall be subject Lo xnspectxon and examination pursuant to Sectlon.
119.07{1),. PS8 unless the ut:lx*y or other person reguests that
it be classified as confidential information.

{a) If.:he uatility or other person believes information
requested by staff is confidential, the utility or other person

may reguire that the staff request be in writing., Prior to the

[+
]

staff obtaining any material, a utility or other person may
raceive temporary exemption from Section 119.07(1), F.S., by

iling. a notice of intent to reguest confidential classification.
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The notice of intent ta request umnfidén;f&i_aiasﬁifiﬁa;ipn éh#ii

be filed with the Division of Records and Reporting and éhall‘havg
appended thereto a copy of any written request for the material to
witieh it relates. A copy of the notice 3hallrbe yrévided to the
div;miunis iuquesting the matefial. To ma;ntaiq Gltain

continued confidential handling of the material the utility or

other person must, within 21 days afrter the scaff‘hag_ﬁbtaihed _
tares-passesaten~af the material (or in the éase of material
obtained during tne course of an audit, within 21 da?s'after the‘
Eield audgit exit conference), file a reéuest‘fu: conﬁidentiai
classification with the Division 6f Records and RepcrﬁingQ

Failure *o file such a request within 21 days shall constitute a

waiver of confidentiality.

{b} When the material 1s obtained 'incident toc a formal

roceading, the urility or other person reguesting confidential
G P .

e
o

-lagssification shall also serve a copy or summary of its reguest

on all parties of record and on Public Counsel, The'summary_85513 

describe the material in sufficient detail so as to reasonably
inform the reader of the nature of the material, Any party to a
formal proceeding may;file_an ob3jection to the request for
confidential classification within‘14 déysréfter scrviéé'of the
cOpy OF summary.

{c} Reguests for confidential classification, including

motions for protective orders under Paragraph S(a)f'aﬁé any
objections filed in response¢ thereto shall be ruled on

expeditiously by the prehearing officer assigned tc the docket.

The and-the Commission panel assigned to the case will hear any

protest to the prehearing officer's ruling. 1f a request is

received outside a docketed proceeding, the request itself will be

o

pocketed,

(d) All material that has been classified as confidential, or
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for which a ruling on confidentiality is pending, or is subject to

a notice of intent to request confidential classification, shall

be exémpt from Section 119.07(1), F.8., and will be accorded
stringent internal procedural safequards against public
disclopure. ‘aAny s8talf or consultant reports or work groauéta
cantaining confidertial information extracted from material having
been classified as confidential, or for which a ruling on
confidentiality is pending, shall be handled in the same manner as
the material so0 classified. The Commission shall have discretion
to tetain any confidential material in its possession.  Upon the
consent of the Department of Staie, the Commission may return or,
after congulting with the source, destroy any material that is no
ionger needed.

{4} Reguests for confidential classification.

{(a} A guest for confidential classification of material’

g
1

n

iled in writing with the Division of Records and

shall be

Reporting. All such reguests, including motions for protective

orders based on confidentiality, shall be stvled to clearly

indicate on cheir face that confidentiality is being reéueste&.
The utility or other person shall file with the reguest one copy
of the mater.al for which confidential treatment is :eques:ed.',On
this copy, the specific information asserted to be confidential
shall be highlighted., Along with the highligbted copyY, the

utility or other person shall file two or more edited copies as

required by the type of proceeding, which will be made available
for public irnspection. In the edited copies, the specific

[

nformation asserted to be confidential shall be blocked out by
the use of ar opadue marker or other masking device. The utility
or other person shall identify the page(s) and line(s) at which
the confidential material is found and shall correlate the page(s)

and line{(s) ident.fied with the specific justification proffered

CODING: Wwords underlined are additions:; words in
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g in suppart of the classification of such material,

¢ S L () In the case of electronically stored material, one

3 encdited version shall be supmitted along with a written

4 identification of the specific datu fields for which confidential
% classification is requested along with a field-by-field
& | justification for tne confidential classification.

{¢) 1In the line-by~line ot field~by~field justification for

& | confidential ~lassification, the utility or other person must
g | demonstrate how the information asserted to be confidential
10! qualifies as one cf the gtatutory examples listed in section

11 i 364,183(3), 166.093(3), or 367.156(3), F.S. If no statutory
12 example is applicable, then the utility or other person shall

13} include a statement explaining how the ratepayers or the person's

141 or utility's husiness operations will be harmed by disclosure.

15 | {d) The request shall include an affirmative statement that
16 | the material for which confidential classification is sought 1s
171 intended to be and is treated by the utility or other person as
18 | private and aas not heen disclosed.

19 (e} The burden of proof shall be on the utility or other

20; person to show that vhe material in guestion contains bona fide

21 | proprietary confidential pusiness information., A reguest for

221 confidential classification that fails to identify the material
for which confidential classification is sought in sufficient

24! detail to permit a reasoned analysis or which fails to provide the

25| required justification for classification may be denied as

26! insufficient on its face.
27 | (£) The Commission shall have the discretion to modify the
281 reguirements of this subsection in order to alleviate the

29! financial burden of entities gqualifying as small businesses under

3l (5)  Discovery.
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{a) 1In any formal proceeding pefore the Commissgion, any

qrility or other person may reguest a protﬁctive order protecting

nroprietary confidential bus.neds information from discovery.,

gtility ot othet pe rton4uud a finding by the

g syt B

¢har the material i8 entitled to protection, the

enter a protective order limiting discovery in
che manner provided for in Rule 1.280, Plorida Rules of civil

procedure, The order shall specify how the

e
G
~
o
re
w
]
.
=
<
{1+

confidential {nformation is to be handled during the course of the
nroceeding and prescribe measures for protecting the information

ai
H

disclosure outside the pcoceedind.

(bl The Commissicvn's protective orders shall exempt
proprietary confidential business information from section
119.07(L), F.S. while a request for a prctective order is
pending, rhe information i aggerted to be confidential shail also be

exempt from section 119.07(1), E.S. Such exemption shall apply

whacher the infol mation is in the possession of an entity,

rh
™
b
(%]
4]
o
o
")
=
o
e
[
Q

individual, or state agency, including the O

{¢) When a atility or other person agrees to allow Public
Counsel to inspect OX vake possession of utility information for

rne purpose of jetermining what information is to be used in a
proceeding hefore the commission, the gtility may raguest a
remporary protective order exempting the information from section
119.07(1), F.5. 1f the information is to be used 1n & proceeding
wafore the Commission, then the utility must file & spécific
requast for a protective order under paragraph (a) above. If the
sformation is not tO be used in a proceeding hefore the
commission, then public Counsel shall return the information to

the ugility in accordance with the record retention regquirements

of the Department of State.
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{d) Confidential information which has not been antered into
¢rhe offilcial record of vhe proceeding shall be returned o L ne
wiliby Or person Who provided the information no later than 60
Jays atter the final ordery unless the fipal otder is8 appealed.
1f the final order is appealed, the confidential {nformation which
has not beéeen made a part of the record shall ‘be returned no later
vhan 30 days afuver the decision on appeal,

(6)(a) Any person may file a petition to inspect and examine

any material which the conmission has ruled exempt from &,

SN

119.07{1), By BE which 18 cxe@yted under paxi&raph 3(d) gﬁﬁdinq

rhe Conmission's ruling or as the result of the filing of a notice

S AP R s s,

of intent to reguest confidentiality. A COPY o€ the petition must

a4 v

3 1

he served on nne affected utility or person which shall have 10

days to tile a response as to why the mat rial should remain

LY

gexempt. The patitioner skall have 7 days to file a reply to the
¢iled response. The commission may set the matter for hearing or
may issue & ruling on the pleadings. material obtained by the

Commission in connection with an inguiry shall not ne subject to

requests for inspection and examination until after the inguiry 1is

{p) A f£inding o€ confidentiality notwithstanding, a source
may consent to inspection Or examination by any person. such
consent shall not constitute a waiver of confidentiality and only
the person(s) specified 1n the consent may inspect OI gxamine the
material. 'The ~ommission may be requested to issue a protective
order to recognize vthe terms and conditions of the consent. All

erson

i)

are urged to seek mutual agreement regarding access prior

"o

ro bringing a controversy to the Commission.

(7) Use of confidential information makeziat during formal

nroceedings. The conmission may rely upon confidential
égfo:na:ion makesta: during a formal proceeding and such
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in o evidence, It auch event regaonabhla precagtions will be taken
] :

0 sedregate confidential information maeestad iﬁ the record and
stherwiae protect its inteqgrity.

{8} Duration of Confidential Classification.

(a) Orders of the Commission granting confidential
wgnification shall limit the duration of such classification to
a period not exceeding 18 months, The Commission may'approve A
ionger period if it finds, for good cause, that such longer periocd
is necessary to protect the ratepayers or the business Gpﬂ:&ti@ﬂﬁ‘

of tne Utility or-affected person.

"~
T
]

{b) When confidential information is no longer needed for th

pos

Commission to conduct its business, the Commission shall order al

s
r

persons nolding such information to return it to the utility or
person providing the information.

{c} Confidential information not returned at the conclusion
of the period established under paragraph (aj) of this subsection,
shall no longer be exempt from s. 119.07(1), F.S., unless the
utility or affected person shows, and the Commission finds, that
the information continues to be confidential. Upon such finding;
the duration of confidential classification may be extended for #
period of up to 18 months, or for a longer period if the

Commission finds, for good cause, that such longer period is

necessary to protect the business operations of the atility or
affected person. While the Commission is considering an extension

under this paragraph, the information in question shall remain

exempt from s. 119.07(C1), PF.S.

(9) Judicial Review, When the Commission denies a request
for confidential classification, the material will be kept
confidential uﬁtil the time for fil;ng an appeal has e#pired, The,

utility or other person may request continued confidential
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