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I h~ve taken over the role of Hearing O~ficer in tnis Docket 
and have pr~parcd the attached proposed final version of the r.ule . 
C~dnges in the rule from its original pr0posed version are 
underlined and should bq self - e xplanatory . 

Under the cucrenl CASR, the propo3ed final version 
issuca January 5th with comments due on January 19 , 1990. 
che rule is late , according ~u the schedule , you may have 
January 26th to file youc comm~nts . 
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2~•22.006 Confidential Information. 

Cl) Definitions. 

Rl':'l1.RI1'.'G • OFFJ CI::R' S j:-,RQPtJ:;f:D VINAL 
VERSION • 

(aJ •confidential Information• means material that has been 

4 d~tecwined, pursuant to this rule, to be proprietary confidential 

s business lnfotmdtion undec Section 350.121, 364,183, 366 . 093 , or 

6 

1 {DJ ~Formal proceeding" means a proceeding docketed in the 

s Commi$Slon 'G Division 0£ Records and neporting. 

9 (cl •1nquiryn means an investigation pucsuant to section 

10
1 

J~ U.121, F.S. An inquiry is set in motion by the Commission 
i 
l 

11 • Cha11;,n<1n , chi~ Executive Dir~ctor, or the General Counsel to 

evaluate a complaint, allegation, or to develop information as a 

u b~sis to initiate action on or dispose of any matter within the 

14 I Commission 's jurisdiccion. 

l~ I {d) "'Material " mean5 all documents, papers, letters, maps 
i 

16 ! Dooks, tapes, photographs , films , sound recordings, or other 
I 

17 recorded infocmation regardl~ss of physical form or 

18 characteristics. 
I 

19 i (e} "Obtaining material" means receiving material pursuant to 

20 I filing or taking physical control of material by removing the 
I 

21 I ociginal ~aterial or a copy of it from the utility's o~ o~her 

22 person's premises. Obtaining material also means the extiaction 

23 o= a~tu from 1naterial for inclusion in working papers or memoranda . 

24 i {2) naterial obtained during an inquiry . 

25 J (a> All material obtained incident to an inquiry by the 
i 

26 1 Commission , its staff or any consultant employed by the Commission 
I 

27 I is exempt fr om the public access requirements of Section 
I 

29 119.07(1) , F.S., and will be accord~d stringent procedural 

29 ~fegu,ncfa a<Jainst public disclost1re during the penaency of the 
! 

JO l inquiry. When the Commission or its staff is requesting 

31 ! 1nf0cmation incident to an inquiry, the source shall be intormed 
I• 
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1n Writing th~t the request is made incident to an i~quiry. 

(o) An inquiry will t,~rminut'-.! :\0 days after thr> transmittal 

pt n nutLc• ot t~!mination Dy the Pivi~ion of Record~ and 

h~porting. This nocice will be sent to nll aouroun from ~horn 

m.it ... riol wa.s obt,1ined during ti~r: inquir:y and will irJclo<le ;.1 list 

of ~11 mntecials obtained ~rom the source(s) du ri ng the inquiry 

<lnd M,Y port.i ong of sta f.'f wor: k pap{:rs , analyses and reports 

cont~inin~ materials obtained from th~ source Jucing the inquiry . 

Tno 1otice will indicate wheche~ the Commission intends to retain , 

de~~ro/, or ,cturn tho materials listed . A source may, within 30 

d~ya after issuance of the notice, file with the Division of 

kecords and Rep0rting a wri~ten request that the material che 

Co~mission intends to retain be classified as confidential and 

exempt from Section 119.07 (lJ, F.S. Requests filed in response 

to the notice of termination shall meet the same criteria and be 

processed in the same manner as other requests for confidential 

clasoification under this c~le {see subsection 4) . If no timely 

requr:~t for confidential classification is filed, confidentiality 

is waived and the material becomes subject to inspection and 

eKamination pursuant co Section 119.01 {7), F.S. 

{3) Material obtained outside of an inquiry . Material 

ootained by the Commission or its staff outside of an inquiry 

shall be subject to inspection and examination pursuant to Section 

119 . 07(1) , F.s., unless the utility or ocher person requests that 

it be classified as confidential information . 

(a) If tne ucility or other person believes information 

request~d by staff is confidential , the utility or dther pecson 

may require that the staff request be in writing. Prior to the 

::;tc:ff obta.ining any material, a utility or other person r.'lay 

:~ceive temporary exemption irom Section 119.07(1), F . S., by 

eilinq . p notice of incent to request confidential classification . 
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cont inu l.! ti Gun£ 1ti\!ntial iw ndiili'-J of t:be rn.:1tcrial h"' utili · y or 

other p~r uon mo !n 1 '-'.'ithLn 21 d~y !".> ,:tfti:r the staff has obtainr:d --... _......_ 

oot.dned uur. i n•J ttH! cour5,:? of an aodit, within 21 days a f ter the 

field ~udit ~x i t confe(ence), file a request for conf lriential 

cl a ~:,: if icac ior, with t :1? Divi s ion of Records Hnd Reporting. 

Failur~ 30 file s uch a r~quest within 21 days shall constitute a 

...,,a i ,~_;:__r of ronfidantialitX, 

(b} Whe n the material is obtained incident to a formal 

proc e~ding, the u~ility or other person requesting confidential 

classification shall also serv~ a copy or summary o! i~s request 

on all parti0s of record and on Public Counsel, The summary shall 

de ~crioe the mat~rial in su:ficient detail so as to reasonably 

i nform the readec of the na t ure of the material. Any party co a 

f o rmal proce~ding may file an objection to the request for 

conf1dential classification within 14 days after service of the 

(c} Requescs for confidential classification, includinG 

motions for ~rotective orders under Paragraoh S(a), and a~y 

obJections filed in responc2 thereto shall be ruled on 

e~oed~tiousl~ by the prehearing officer assigned to the docket . 

!'be :,.r,d-!!'he Commission panel assigned t0 the case will hear any 

2r ote6: to t h~ -prehearing officer 1 s ruling . If a request is 

=~c eivad outside a docketed p roceeding , the request itself will be 

30 I dock eted. 

31 j {d) All material thttt has been c:i.assified as contidential , or 
I 

COOHIG; \lords 1.1nder-lined are additions; words in 
5tr~ek-th~o~gn type are dele tions from existing law. 

14 ') JC - 3 -



l 

U l 
l 

~ 

!·or ;..•htch ~1 rulin<J on confidentiality i!J pending, or is $!.lbji:,,-;t to 
.. ...,.___,n __ _ 

a r10tic~ o: intQnt to reaue3t confidential classification, zhell ___ _._,._, ______ _ 

di.;clo,rn re . A1iy otinf or con.sultunt r-::portH or worK producu, 

~ontdin i ng c onfiaer.tiul information extracted from material having 

be•n clossifiad ~s conftd~ntial , or for which a ruling on 

c ontld~nt i ality is pending, shall be handled in the same manner as 

t h~ mat(;tia so classi f icd, The- Co:11.mission nhal l have discret.io:i 

t o n :. trdn a1.y Cl'll"lfidential material in its poss,1ssion. !.ipon the 

con,ent of the Department of State, the Commission may return or, 

,:tfter: cont-rnlt.ing with the uource , destroy any material that is no 

14 , (4) Requests foe confidential classification. 

{a) A request ior confid~ntial classification of material 

shall be EilBd in writing with the Division of Records and 

17 Reporting . ~11 such reauests, including motions for orotective 

18 ordecs based on confidentiality, shall be styled to clearly 

19 1 indicate on _hei r face that confidentialit~ is beina requested. 
I 

20 ) The utility 1.:ir other person shall file with the request one copy 

21 I of the mater.al for which confidential treatment is requested. On 

22 chis copy, cne specific information asserted to be confidential 

23 sh~ll ba highlighted. Along with the highlighted copy, the 

2~ ut1l1cy or olher person shall file two or more edited copies as 
i 

25 I reguiced by ~he type of proceeding, which will be made available 

26 for public i1spection. In the edited copies, the specific 

27 information asserted co be confidential shall be blocked out by 

28 the use oi a1 opaque macker or other masking device. The utility 

29 oc other 9erson zhall identify the page(s) and line(s) at which 

J O the confidential material is found and shall correlate the page(s) 

31 1 and line(s) ident_fied with the specific justification proffered 
; 
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J 1I r: t: if 1 c ~ t i. on f o r t n e con ti don t i a l c la n s i f i cat i cm • 

t:onfiot•r.tii11 cl.i,5S itication, the utility or other person must 

d mnoni;tr . t t! how tht! information ausert.ed to b<: confidential 

yuuli fic ~ <s on~ c f the s tatutory 0xamples listed in section 

364.183(3), 366 . 093(1)r or 367.156(3), P . S. If no statutory 

~xamrl e JS applicable , then the utility or other person shall 

include a st3temePt explaining how the rate payers or tho person ' s 

or utility•~ business operations will be harmed by disclosure . 

Cd) The request shall include an affirmative statement that 

t: il •~ ma::er ial for which con£ idential classi fie at ion is sought is 

intended to be and is trfrat~d by the ut1lity or othe: person as 

pr i vc t e and~•~ not been disclos ed • . 

(e) The butden of proof shall ba on tne utility oc other 

person to show that the material in question contains bona ~ide 

propr1et~ry confidentidl ~usiness information . A request for 

confidential classification that fails to identify the material 

for wh~cb confidential classification is sought in sufficient 

d~tail to permi t a reasoned analysis or which fails to provide the 

required 3ustification !or classification may be denied as 

ins ufficient on its face. 

(f) The Com:nission shall have che discretion to 111odify_ the 

r~quirements of thi s subseccion in order to alleviate the 

financial ourden of entities qualifying as small businesses under 

SCCtlOO 28 8 . 702 , f.S. 

t S) Discovery . 
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(,) ln any formal p~occcdin<J beCoro UH:! commi:;sion , .rny 

Pro~~dure . the protective ocder shall specify how the 

c 0n1id~ntial i~forma~ion 10 to be h~ndled during the courso of the 

~rom disclosuc~ outside thA p,oceeding . 

(t.) ·rn~ Cor.imiss{on ' s prot,!c·.:ive orders shall exempt 

pcopcLetary confidential business in:ormation from section 

Ll9.07(l) , f.3 . While a request for a protective order is 

p~nding , c~e information asse rted to be confidential shall also be 

exempt from Gcction 119.01(1), P. S. such exemptior. shall apply 

:!.7 ·.,•t1~t.her the information .:.. sin the possession of an entity , 

16 l individual , or ~tate agency , including the Office of Public 

j 
1 Q ' Couns..:l. -. I 20 ~ tc) wnen a utility or other person agrees to allow Public 

I 21 1 counsel to inspect or tar~ possession of utility information for 

22 1 tne purpose of determining whac information is lo be used in a I 

23 l proco•dlng _ befor■ the :ommission , the utility may r•quest a 

24 I temporary p,otecti•• order e1emptin9 the information from section 

l 2~ I 119.07(1), f . S. If the information is to be used in a proceeding 

26 \ oeforo? t.~e co1111nission, then the utility must file a specific I 

l 27 I request for a protective order under paragraph {a) above . If the 

I 28 information is not to be used in a proceeding before the 

29 commission , then Public Counsel shall return the information to 

30 the utility in accordance with the record retention requirements 

31 of tne Dupactment of State. 
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{o) Conti.denti ,l'! Lnt<Hmation which h~in not b<•er, :•n::..:ri~d into 
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1 2 I 2..:.-int ent co ,request confidentiali.t:t. , A copy of the petition must 

~c 5ecved on ~he affected utility oc person which shall have 10 
' - \ ~~ 
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18 ~ 
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2 3- ' 
24 \ 

25 t 
26 \ 

27 I 
i 

2a l 
l 

29 \ 

301 
i 

d0Y~ to file a response as to why tne material should remain 

~xempt . The peticioner stall have 7 days to file a reply to the 

:ilea c~s2onse. The Com~ission may set the matt~r for hearing or 

ffl9Y issue a ruling on che pleadings. Material obtained by the 

Conmlssion in connection ~ith an inquiry shall not be subject to 

reques~s for inspection and examination until after the inquiry is 

t.c:rmina:-ed. 
lo) A finding of confidentiality notwithstanding, a source 

may consent to •ins~eccion or exa~ination by any person. such 

consent . shall not constitute a waiver of confidentiality and o~-Y 

the person(s) specified ~n the consent may inspect or examine toe 

material. Th~ Commission may be requested to issue a protective 

order to recognize th~ teems and conditions of the consent. All 

persons b:R urged to seek mutual agreement regarding access prior 

to bringing a controversy to the Commission. 

(1) use of confidential information ffia~efia~ during formal 

proc~~di11gs . The Commission may rely upon confidential 

:n l in:orrn3tion ~a~e~~a¼ during a formal proceeding and such 
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c:011tid •nti.:1l inform,1t.ion ::u:P•r::1::-hd: w .. , _____ .... ..,.,.._.,..... __ 

(oJ When confidential in!ormation is no !onger needed for the 

Commission ta conduce its business, the Commission shall order all 

peruon~ ~oldiny such informacion to return it to the utility o: 

pc:son pr oviding the information . 

(c) confidential informac1on noc ruturned at c~e conclusion 

of ~h? period established under paragraph (a) of chis subsection , 

shall no longer be exempt f~om s. 119.07(1), F . S ., unless tho 

utility or aftected person shows, and the Commission finds, that 

tho information continues to be confidential. Upon such finding, 

tha duration of confidential class1f1cation may be extended for a 

period of up to 18 months, or for a l ongec period if the 

Commission finds , for good cause, that such long~r period 1a 

nocessdry to protect the business operations of the utility or 

~f~ecced person. While the Commission is conside:ing an extension 

under this paragraph, the information in question ~hall remain 

e ;>{-empt fr om s . 119 . O 7 { 1 ) , r' . S . 

{9) Judicial Review. When the Commission denies a request 

29 for confidential classification, the material will be ke?t 

30 conf idcnt ial unti 1 the time for filing an appeal has expired. The 

31 utility or other person may request continued confidential 

CODING: Words underlined are additions; words in 
~t•~ck-thro~9h type are deletions from existing law. 

- 8 -



\ 
s l 

La·,-• !r.tpl-2m.::!n·cc1: 350.121 , 3f.i4.18J , 366.093, 367.156, F.S. 

I 
2B \ 
... ,u -. 
30 \ 

COD1 ~:c; ,;on3s 
~ t t--,e"\ --::n totHJM 

•cit ion ••• words 1n 
underl1.n•.:d are ao • . ., ...... · ng lll"''• 
type are delet1ons from ex~~~1 

- 9 -


