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January 25, 1990 

Mr. Steve Tribble 
Director, Division of Records 
and Reporting 

Florida Public Service Comrnissjon 
101 East Gaines Street 
Tallahassee, Florida 32399-0850 

Re: Docke~ Ko. 890252-PU 

Dear Mr. Tribble: 

PO Box 019100, Mu11ni. H, 33102·9100 

Please find enclosed r'PL 1 s comments regarding the Hearing Officer's 
proposed final version of Rule 25-22.006, F.A.C. 

Sincerely, 

K. Crandal McDougall ACK_ • ..._ __ 
Attorney l 
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ln Re: 

DE~ORE 'l'HE PUBt.IC 8.ERVlCl:: COMMISSION 

Amendment. of Rule 25-~2._006, ) 
Florida Administr~tive Code, ) 
pertaining to confidential ) Docket No. 890252-PU 
information ) 

COMME~~S OF FLORIDA POWER, LIGH~ COMPANY 
RFGAll'OI!fG '!'HE H~ARlNG OFFICER'S PROPOSED 
F!NAL VE.RBION 0~ RUL.E 2s-i2.006, F.~.c. 

Florida Power u Light Cotnpany (hereinafte1.· FPL) files these 

<::011\mentt; to th~ proposed f.inal version of Rule 25-22.006, F.A.C., 

issued by the Hearing Officer on January 12, 1990. 

1. l'-t the November 17, 1989 hearing, Public Counsel indicated a 

concern with tho lack of a waiver condition in section 3(a) of the 

published amend~ent to Rule 25-22.006, F.A.C. In framing the issue 

to be presented to the nearing Officer, the parties agreed to the 

following languago which was read into the record by Mr. Bakstran 

(TH. page 8 Lns. 1-,i) : 

The third issue: "Should a penalty such as lapse of waiver 

ensue pursuant to subsection (3) (a.), if absent good cause 

sho\.ln a utility or other person fails to file a request within 

21 days after Staff takes possession." 

After discussion of the issue began, Mr. Bakstran; on behalf of 

Staff, made the following proposal (TR.page 49, Lns. 18-22): 
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If we a<Jd the following sentence at tho end c,f subsection 

(3) (a ) , will it sdtisfy your (Public Counsel] concerns, and 

tho sentence is: "Absent good cause shown, failure to file 

such a request within the 21 days may constitute a waiver of 

cha request for confidential classification." 

/., d.incusslon then ensued about whether the word "shall II should be 

substituted for the word "may" in the i:Jbove sentence. There 

oppcarad t.o be no disagreement among the parties present regarding 

tho noct~swity of the 11.1bsent good cause11 language. However, when 

Staff filed its post-hearing comments on December 13, 1989, Staff 

for the first time indicated misgivings about the 0 absent good 

c<1use" langu.1.gc • Since the Hearing Officer has adopted Staff's 

position on this .matter, FPL is compelled to address thi~ matter 

which was not in dispute at the hearing. FPL will not rehash the 

"may" versus ushall" issue which has already been adequately 

addressed fer the Hearing Officer. 

F'PL wholeheartedly concurs with Public counsel I s post-hearing 

comments regarding the "absent: good cause" language. An absolute 

and inflexible provision of waiver could be detrimental to 
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r,:it.cpuyers llnd those seeking confidential classit'lcation. Public 

Counsel 's proposed language contains the minimum caveat necessary 

to rumcdy n mistak,~ that could result in signi.ficant damage to 

rat~payer er utility interests. 

St;:i[f'n comment thot allowing the " absent good cause11 caveat would 

ruquiro an order from a prehearing officer every time the ?.l day 

f.11ing pe:rlod .,;,xpired before staff could release a document is 

incorrect. The caveat only provides a utility or other person with 

an opportunity to correct a mistake. The utility or other per$on 

who would ultimately request confidentiality on a showing o·f good 

cause -clearly runs the risk that a docun1ent request will be made 

by~ m~mbor of the public, or that a specific Qisclosure by the 

Staff wJ ll be made, a'tte.c the 21 day time limit has run. 'l'he 

proposed Rule already states that to ma_intain continued 

confidential handling, in the event the material is subject to a 

notice of intent, a request must be filed 21 days after Staff has 

obtained the material. That is, after 21 days the Commission 1s 

no longer obligated to handle material as confidential that was 

subjoct to a notice of intent for which no request for confidential 

classification or motion for extension of time has been filed. 

Furthermore, at the hearing FPL agreed to withdraw its proposal, 

found at page 5, paragraph 7, in FPL's October 5, 1989 comments, 
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to s pecifical ly delJnoato a procedure for handling untimely 

rcque:.1t9 ro1· conf identiul cl<issi f ication .QU Staff's statement that 

tho Co:nmioslon'o g(n1~?.·al .procedural rules allow for motions to 

modify the filin11 rcq'1irements of the rule at hand. However, 

staff 's utHquivocal language added to section (3) (a) presents a 

possible question as to whether the specific language of the rule, 

i. c. , wn ivcr, can be m.odif ied by the general language of procedural 

rules Allowing for e~tensions of ti~e. It makes no sense to leave 

s uch an mnbiguity in the ::ule when Public Counsel's proposed 

language solves this dilemma with no side effects. However, if 

nta[f: 1 s new position ~s to pe adopted then FPL recommends adoption 

of the langllage proposed in paragraph 7 of its October 5, 1989 

comments. For these reasons, 'FPL requests that the Hearing Officer 

adopt the language agreed to at the hearing regarding the caveat 

of 11abscnt good cause" and add such language to section (2) (b). 

2. FPL objQcb; to the modifications made by the Hearing Officer 

to section (6) (a) in the propos~d final version of Rule 25-22.006, 

lines 8 to 12. While no party suggested the changes the Hearing 

Officer has proposed, the changes appear to address a perceived 

lapse in the proposed rule which were identified and discussed at 

the hearing. (See TR . pages 78 and 79) • The Staff expressed concern 

about how a person. could oppose a pending request for confidential 

clas!lification oince section (6) (a) only allows petitions to· 
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rcquo!,t inspoction and -examination of material that the Commission 

had (,\lready found to bo e.xempt. 'l'his perceived di lemma was also 

discussed in ralation to section (3){b) rogarding whether a party 

or a peruon co,·ld object to a request for confidential 

claositlcation made in an ongoing docketed proceeding. 

The. porcoivcd gap is r:-t1aJ, ly no gap at all. No additional lang~age 

is nccessa.ry in either 2cc':ion (6) (a) o:r {3) (b). 

published requir~s that all requests for 

The rule as 

confidential 

claosificntion be handled in a docketed proceeding and be disposed 

ot by a Com.ruiaslon order, Ther~fore, the limitation of petitiops 

to inspect confidential information to those instances where the 

commission has issued a final order is proper because Commission 

Rules 25-22.029 and 25-22.039, F.A.C., a<.ldress pub.de participation 

in docketed pro~e~dings. Commission Rules 25-22.029 and 25-22.039 

provide adequate proc~dur~s to allow any member of the public, who 

wan seeking access to material which was the subject of a pending 

request for confidential cla~$ificaticn, to pbject and participate 

in the proceeding which would determine whether the material was 

exempt. consequently, no additiona.1 "participation" procedures 

with respect to the proposed Confidentiality Rule are necessary. 

Specifically, Rule 25-22.039 allows persons with substantial 

interests to intervene in pending proceedings. In an ongoing 
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proceeding with issues other than a request for confidential 

classification, such a!-1 the fuel adjustment docket, a limited 

intervent i on could be provided to allow a person to participate 

only with r u 3pect to the request for confidential classification 

they seek to challenge. With respect to dockets established by 

sect i on p j (b} of. the proposed rule, Rule 25-22. OJ9 once again 

provides for intervention. Rule 25-22.029, F.A.C., provides 

procedures prescribing t:he entry of persons in proposed agency 

~ction proceedings in the event th(l commission rulos on the 

pleadi11gn. These procl;.ldural rules are applicable to ~ll Commission 

docketed proceedings. As such, they will adequately serve the 

interests of the public with respect to those docketed proceedings 

in which requests for confidential classificatioti are pending. 

l\ deviation from Rules 25-22. 039 and 25-22. 029 would unduly 

complicate the Confidentiality Rt.le. The additional language added 

to section (6) (a} by the Hearing Officer conflicts with the 

procedures established in section (3) of the published rule. Where 

a request for confidential classlfication is pending, the 

additional language would either open a parallel proceeding or 

create a new round of pleadings which Rule 25-22.039 would not 

allow, i.e., the challenger would not take the case as they found 

it. For example, a request for confidential classification ripe 

for determinat i on by the Commission, after a hearing and briefing 
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1.whedule, would sudden\y have 17 days added on every time a 

petition to inspect were filed by a member of the public. 

!f a petition to .Lnspect material subject to a notice of intent 

ware allowed, the proposed final version language in section (6) (a) 

wc~1d alter the lime periods set fort~ in section (3). The purpose 

of fl<~ction P) is to allow th~ person requesting confidentiality 

to have 21 days to file t"\ request for confidential clar,.sif ication. 

'l'he proposed final version language in section (6) (a) would 

eliminate 10 of tnose days if a person filed a petition to inspect 

matorial sub) ect to il notice of intent, since section (6) (a) 

requires a utility to respond in 10 days to a petition to inspect. 

Should the Hearing Officer find that participation in a request for 

confidential ~lassification proceeding should not require that a 

person meet the requirements of Rule 25-22.039, F.A.C., regarding 

intervention, then sections (3) (b) and (3) (c) of the published rule 

shottld be modified to reflect such and specify the pleading 

requirements. For example, the last line of section (3)(b) could 

be modified as follows: 
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Any uo..taQ.ll (party to a proceeding] may file an objection to 

th~ r~qu~st for co~fidential classification within 14 days 

at t.er scrv ice of the copy or summary (. ] .QD.JJ.l parties Qf 

A sontf':1co c0\.. 1-::l be (\dded to section (3) (c) as follows: 

Any person may flle an objection to the request for 

confident..ial classification within 14 days after the filing 

of the request. 

The proposed language would eliminate the necesGity of a person 

shewing a substantial interest in the confidentiality determination 

and would eliminate tlle .::onfusion the (6) {a) procedural 

requirements would create for the Commission when a person attempts 

to enter the confidentiality proceeding after the Commission and 

other parties have expended a substantial amount of time on 

reaching a determination. 

For these reasons FPL recommends that section (6) (a) be adopted as 

originally published by the Commission. If the Hearing Officer 

-
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believe$ Rules 25-22.029 and 25-22.039, F.A.C,, arc inadequate to 

address public p.:trticipc'ltic.,n in the commission's proceedings then 

1-~PL suggi:.1st. that any speclfic procedures to provide participation 

in pro~codlngs to reaolve requests for confidential classification 

be dclinentcd an parts of sections (J)(a) and (3) (b). 

Ruspcctfully si:.1bmittecl, 

K. Crc1.ndal McDougall 
Attorney 
Florida Power & Light company 
P. o. Box 029100 
Miami, Florida 33102-9100 
(:105) 552-3921 
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CJ;B'l';tF'J,CA'l'E Of S:E;BVICE 
Docket No. 890252-PU 

I U);;REBY CER'!'l FY that a correct copy of the foregoing has been 

furniLhed by U.S. Mail or by Express Hail to the following parties 

on this 25th day of January 1990. 

1·:illiam Bakstran 
Div.ision of LegaJ Services 
Florida Public Servic~ 

Commission 
iOl East Caines Streec 
Tallahassee, FL 32399-0863 

Jack Shreve and 
Charles Rehwinkel 
Of1icc of Public counsel 
c / o 1'he Floi:-ida Legislature 
111 w. Madison St .• Rm. 801 
Tallahassee, FL 32399-1400 

Floyc.l Self 
Messer, Vickers, Caparello , 

French and Madsen 
F. o. Box 1876 
Tallahassee, FL 32302-1876 

John P. Fons 
Ausley, McMullen, McGehee, 
Carothers and Proctor 

P.O. Box 391 
·ra11~1hassec, FL 32302 

David E. Smith 
Director of Appeals 
Florida Public Service 
Commission 

101 East Gai nes Street 
Tallahassee, FL 32399-0850 

Barlow Keener 
Southern Bell 'l'elephone and 
Telegraph Company 

150 West Flagler Street 
suite 1910 
Miami, FL 33130 

Teresa Liles 
Beggs and Lane 
P.O . Box 12950 
Pensacola, PL 32501 

Steve Tribble, Director 
Division of Records and 
and Reporting 

Florida Public Service 
Commission 

101 East Gaines Street 
Tallahassee, FL 32399-0850 


