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January 26, 1990

Hr. Steve C. Tribble

-ector, Division of Records and Reporting
Florida Public Service Commission

101 East Gaines Street

Tallahassee, Florida 32301

o
(o
P-f

Re: Docket No. 590252~pPU - Confidential Rule

Dear Mr. Tribble:

Enclosed please find an original and fifteen copies of
Southern Bell Telephone and Telegraph Company's Post-Hearing
Comments on Proposed Final Version of the Confidential Rule, which
we ask that you file in the captioned docket.

A copy of this letter is enclosed. Please.mark it to
indicate that the original was filed and return the copy to me.
Copies have been served to the parties shown on the attached
Certificate of Service.

Sincerely yours,

" Bl Keoren

Barlow Keener

T
Enclosures
co:  All Parties of Kecord

A. M. Lombardo

Harris R. Anthony
R. Douglas Lackey
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Amendment of Rule 25-22.00C,) Docket No. B890252-PU

FAC, pertaining to confidential ) :
information ) Filed: January 26, 1990
)

BOUTHERN BELL'S POST-HEARING COMMENTE ON
PROPOSED FINAL VERSION OF THE CONFIDENTIAL RULE

Pursuant tc Rule 22.016(5), Florida Administrative Code, and
the post-hearing schedule prescribed by the Hearing Officer,
Southern Bell Tglephone and Telegraph Company {"Southern Bell" or
"Company") submits its Post-Hearing Comments on the Proposed Final
Version of Rule 25-22.C06, Florida Administrative Code, (the
*Confidential Rule") issued on January 12, 1990, by the Florida
Public Service Commission Director of Appeals.

1. Southern Bell believes that the Hearing Officer Has in
general incorporated the suggestions of the substantially>affected
parties into the Proposed Final Version of the Confidential Rule
issued on January 12, 1990. While Southern Bell believes that
most of the revisions will assist the parties and the Commission
in resolving matters regarding confidential documents, Southern
Bell suggests that the Commission amend a portion of the Proposed
Final Version of the Confidential Rule.

25 In the section of the Confidential Rule regarding

documents obtained by the Commission outside of an inquiry, the
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CERTIFICATE OF SERVICE
Docket No. 890252-PU

1 HEREBY CERTIFY that a copy of the foregoing has been

furnished by United States Mail this \'dﬁbay of /&Z'{_. 1990 £o:

Bill Bakstran

Division of Legal Services
Florida Public Service Commission
101 East Gaines Street
Tallahassee, Florida 32395-0863

Jack Shreve
Public Counsel
Office of the Public Counsel
c/o Florida House of Representatives
The Capitol
Tallahassee, FL 323%9-1300

Committee on Utility Regulation
“Attn: Susan Masterson

Senate Building, Suite 1lil
Tallahassee, Florida 32301

Lee Willis

Ausley, McMullen, McGehee,
Carothers & Proctor

Post Office Box 391

Tallahassee, Florida 32302

Matthew Childs

Steel, Hector & Davis

215 So. Monroce Street, Suite 601
Tallahassee, Florida 32301-1804

G, Edison Holland
Beggs & Lane

Post Office Box 12950
Pensacola, FL 32576

Bruce W. Renard, Esqg.

Floyd R. Self, Esg.

Messer, Vickers, Caparello,
French & Madsen

Post Office Box 1876

Tallahassee, Florida 32302
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Proposed Revised Rulc 25-22.006(3) (a), Florida Administrative
Code, states:

To maintain -ebtatn continued contidential
handling of the material the utility or other
person must, within 21 days after staff has
obtained tekes-possessien-of the material...,
file a request for confidential classification
with the Division of Records and Reporting.
Failure to file such a request within 2} davs
shzll constitute a wavier of confidentiality.

Scuthern Bell is concerned that such an absolute penalty for

failing to file a request within the required time may harm not
oenly a regulated company, but possibly unsuspecting third parties
whose documents have been provided to the Commission. For
instance, if the documents include confidential information
regarding a customer, national security secrets, or law
enforcement secrets, the proposed final version of the rule would
not provide the flexibility to allow the Commission to declare the
information confidential. In order to provide'the Commission with
this flexibility, Southern Bell recommends that the rule be

amended to read as follows:

d cause shown, fPeilure to file such
a request within 21 days shall constitute a
wavier of confidentiality.
This was the ianguage that was proposed by the Commission Staff at
the rulemaking hearing and was agreed by the parties to be the

most effective approach to aveid such a draconian result. (See,

Rule Kearing, November 17, 1989 Transcript, pp. 48=57) Such a




change would not remove a aompany's'incentive, provided by the
penalty, to timely file its request; however, it would allow the
commission to make exceptions to the rule when required to protect
a customer, the safety of law enforcement personnel, or national
security.

3. In addition, the Proposed Final Version of the
Confidential Rule 25-22.,006(6) (a), Florida Administrative Code,
incorporates conditions permitting any person to petition to
inspect documents which the Commission has ruled exempt from the
"public Records Act", Section 119.07, Florida Statutes. During
the Novembar 17, 13989 Rule Hearing, the issue was raised regarding
Rule 25-22.006(6)(a), Florida Administrative Code, as to whether
the utility continued to carry the burden of proving
confidentiality even after the material had been ruled
confidential by the Commission. Obviously, a ruling by the
Commission that certain information is confidential is evidence of
the Commission finding that the utility has met it burden of
proving confidentiality. Thus, the person wishing to inspect the
confidential information éhould carry the burden of proof and show
why the Commission's order is no longer applicéble. Therefore,
Southern Bell suggests that the Proposed Final Version of Rule 25-
22.006(6) (a), Florida Administrative Code, amended to read:

Any person may file a petition to inépect and
examine any material the Commission....
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This amended rule would assist the petitioner in seeking to make a

proper showing.

Respectfully submitted,

ATTORNEYS FOR SOUTHERN BELL
TELEPHONE AND T GRAPH COMPANY

e i

E. BARLOW KEENER
c/o Marshall M. Criser, III
0 So. Monraqe Street, Suite 400
rTéllahassee, Blo a 32301

sley, McMullen, McGehee,

Carothers & Proctor

227 So. Calhoun Street

Post Office Box 391
Taliahassee, Florida 32302
(804) 224-9115




