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REFORE THF FLORIDA PUBLIC SERVICE C0~1ISSION 

In re : Applicati o n of THREE "S" ) 
DISPOSAL , INC. for a staff assisted ) 
rate inctease in Lee County ) 

DOCKET NO. 881276-SU 
ORDER NO. 2 2 S 1 9 
ISSUED: 2-12-90 

) 

The following Commissioners 
disposition of lhis matter: 

THOMAS M. BEARD 
JOHN T . HERNDON 

parttcipa ed 

ORDl:R DENYING MOTION TO D!St1!..SS 

BY THE C0~1ISSION: 

in the 

The Commission's Proposed Agency Actton Order in this staff-assisted rate case wa s timel y protested by the customers who had obtained counsel. On December 26, 1989, he customers filed a Motion to Dismiss and Requtre Refund. The Motion alleges thal the ulil1ty did not comply wit.h h0 procedural o rder ( Order No. 22085 , issued October 24, 1989) since il did not f i 1 e i t s pre t i 1 e d d it e c t l e s t i mo n y . The t e s t i mo n y was d u ~ November 27 , 1989. The order staled tha "failure o t a party to timely p r efile e xhi bi s and testi mony may bar admission of such exhibits and test imony. " 

The customers also allege that the Jtility continues to operate thP plant wi lhout proper DER petmt ts and has "co n t inually stonewalled Petitioners [customers) as well a s DER's request for lhem lo comply with he local and state e n forcements [sic) and regulations. Ulility ' s di s regard of the deadline for their testimony is only one example of their con tinued flagrant behavior and abuse of thu . r fra~chise righls." The customers request that the case be dismissed, t he original rate be ret nslated and all revenues collected above t he o riginal ra te be refunded. 

The ut ility, whose newly o btained counsel fi l ed hi s appearance o n January 5 , 1990, djd not file a response to lhe motion . The Mo tion was served on December 22, 1989; thus the respo nse was due January 3, 1990. 

It. is true that the utilily did nol comply with the procedural o rde r. On January 8, 1990, the ulility did file its testimony, some six w eks late, along wilh a Motion to Accept Late - filed Testimony, which wi 11 be addressud in a separate order by the Prchearin~ Offtcer . 
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If we were to grant the customers · Motion to Otsmiss , it would be without p rejudice. It 1s very likely th~t lhe utility would file another request for rate reli e f, that the customers would Cile a protest to our proposed orde t, and that we would be redo ing much of what has a 1 ready been done in Lhi s docket. This would result 1n increased expenses both for the utlltty and the c u stomers . 

we believe that iL i s in Lhe besl interests oC all concerned that we proceed to hearing on this case. This wi 11 give the customers the Corum t hey seek in order to put o n the record their concerns about the utility ' s operat1ons and compl1ance, o r lack thereo(, wi th rules and also give th • utility its opportuntty to present, o n the record , its side of the cas'. 

Accordingly, we wtll deny the Motion to Dismiss . we will 

I 

issue an amended procedural order setti ng forth new filing and I heating dates . The preheanng conference and h~drinq mus be r escheduled to give all parties the opportunity to prepate their case . As is ou r prac ice , the CommtSSI On always encourages parties to attempt to resolve thetr dtfferences in order to avoid the Lime and expense of hearing. 

Based o n t he foregoing, it is 

ORDEREn by the Flonda Public Service Commission that the customers ' Motion to Dismiss is hereby denied. 

By ORDER of 
this 12t h day of 

( S E A L ) 

NSD 

t he Florida Public Servtce Commission PEBRU AR_Y __________ , L2j~- . 
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIE_!! 

The Florida Public Service Commission is r~quired by Section 120.59(4), Florida Statutes, to no tify par t 1es of any administrative hearing o r judicial review o f Commission o rd,.r s that is available under Sections 120.57 or 120 . 68 , Florida Statutes , as well as the procedures and ti me limi ts that apply. This notice should not be construed t o mean all requests for an administrative heari ng or judicial r eview wlll be granted or result in the relief sought. 

Any party adversel y affected by the Commiss i on ' s final action in thi s maV·er may request: 1) reco nsidetati o n of the decision by filing a moti o n for reconsiderati o n with he Director , Divi sion o f Records and Repo rting with i n fifteen (15) da y s of the issuance of this o rder in the form prescribe d by Rul e 25-22 .060, Fl ori da Administrative Code; o r 2) judicial review by the Flo r ida Supreme Court in the case of an electric , gas or telephone u t ili y or the First Di s tr1c t Court o f Appeal in the case of a water or sewer utility by filing a notice of appeal with the Director, Division of Records a nd Repo r t tng and filing a copy of the no tice o f appeal and the filing fee with t he appro priate c ou rt. This filing must be compleled with i n thirty (30) days after the issuance of thi s orde r, pu rsua nt to Rul e 9.110, Flo rida Rules of Appellate Procedure. The notice o f appeal must be in the form spec~Ci td in Rule 9.900(a), Flo rida Rules of Appellate Procedure. 
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