
Steel Hector a Davis 
T...,_ Aonda 

Fcb tuary 19, 1990 

Mr . Steve Tribble 
Division of Records and Repo rting 
r l o rida Public Service Commission 
101 East Gaines Street 
Tallahassee, FL 32301 

Docket No. 891278-PU 

Dear Mr. Tribble: 

Enclosed f o r fili ng p l ease find the o riginal and 
fifteen (1 " ) copies o f Flo rida Power ~ Lighl Company' s 
Pos thearing Comments in the above refere nced uocket. 
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BEPORE THE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: Revision o f Rule 25-14.003, ) 
F.A.C., Corpo rate Income tax Expense) 
Ad j ustment Rule: Midpoint and ) 
Ad~ilional Changes _) 

DOCKET NO. 891278 - PU 
fiLED: February 19. 1990 

P~STHEARING COMM£NIS_OF FLORIDA POWER ~ LIGHT COMPAN~ 

Florida Power & L1ght Company ( "FPL"), hereby s ubmi Ls 

these Pos thearing Comments on the proposed amendment t o Rule 

25-14.003 , F.A.C. 

lNIRODUCIION; 

The current "Ta x Savings Rule", 25-14 . 003, F. A. C., has 

oper~ted f or a number of years in connecti on with the change Lo 

Lhe Federal o r Stale corporate income tax rates. As o riginblly 

envi s ioned, t he Tax Savings Rule was intended t o be a 

ca l cu lati on of either a lax savings or tax deficiency amount 

purs uant to a Commiss i on prescribed fo tm. The amount o f any tax 

~avings refund or tax deficiency co llecti on was intended to 

latgc>L l he midpoint o( each utiUty's la st authorized cost: o t 

capi t al . Although actual results o f a utility's ope ra tions 

could ptoduce a different result. the amount o f the Lax sav1ngs 

refund o r deficiency collection wou ld not pr oduce resultant 
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eatnings result s dH!erenL than t he midpoi nt o! the utility ' :; 

Ja s L authorized rate of return midpoint . 

Despite any practical difficulties in actua lly applying 

the Tax Savings Rule by the Commissio n, the intent o f the Rule 

wa~ t o achieve evenhanded results, whether income tax rates 

increased or decreased and to achieve these r esu lts ou t side t he 

coni rove r s y and detailed teview required in connection wtlh 1 

general base rate proceeding. One extremely impo rt ant facet of 

the existing Rule was Lhe implicit but consci ous recogn ilion 

l ha t r et roc; pec t i ve adjustment o f revenue recovery •o~ou I d be 

con fined to the facto r that changed the t ederal o r s tale 

co t porate income tax rates. 

The prohibition agai nst the one-sided adjustment Co t 

factors other than a change in the co rpo rate income tax rate is 

very impo rtant. Not onl y does this preser.,e the balance in t he 

rate setti ng context , it restricts the proh ibited retrospecU ve 

adjustment t o rates. It is with thi s context that FPL offers 

th<>se comments on tho pro posed rev ision t o the Tax Savings Rule. 

1. Tile.. .UO.oosed u~ ...o..f_2.e.t.O as the .C.O..s t of Inve.stmen_t 

TeJt C.J:edi.ts is .l.ln!.aiJ: a.nd.JJo.lJ..ld_ Y.iolaLe the l.n.te.mal Revenue 

Code, 

The proposed amendment to Rule 25-1 4 .003 (l){f) is 

imprope r. The very fact that i t is being pro posed reflects Lhat 

the "rule " is f or Inves tment Tax Cred its {"I TC") to be assigned 

t heir appropriate cos t in the capit a l st ructure. The 
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malhemalical ef!ecl of retaining ITC i n the capital s truc ture 

bul assigning it zero cost is to ALL..i.f.ic.i.allY and improperly 

reduce the cost o f capital but, only for purposes o f applyi ng 

the Tax Savings Rule. The further mathematical effect o f Lhis 

attificial adjustment is t o increase the probability tha t a tax 

savings refund will be made when the corpo rate income tax rate 

is reduced and t o increase the amount of the refund. On the 

o ther hand, if the co rpo rate income lax rates were to be 

inc reased, then assigning zero cost to ITC would de..c..ceasc the 

(H o babilit) that a tax deficiency co ll ection would be made and 

dec rease the amount of the tax deficiency. Of course, in both 

i ns tances the results would be completely different !rom that 

dPtermi ned to be appropriate when the utility ' s rates were set. 

Althoug h s taff ackr.owledges that this resu 1 t - the lac k 

o r s ynunetry was u n i n tended, it is the obvious consequence o f the 

pr oposal to assign ITC zero cost. Though ftunintendedft the 

consequence is arbitrary and unfair. 

In addit i on to be1ng arbitrary and tmptope r as a matter 

o f ralemaking poli c y, the assignment o f zero cos t to ITC would 

not be consistent with Section 4 6(f)(2) o f the Internal Rf'venue 

Code and, as a consequence probably would result in the compJcLe 

l oss o f ITC. Were thi s to happen, then each o f the af( C'cLed 

utilities would lose ITC and the utility and it s custome r s would 

be faced with the extreme financial burden o f replac ing t he 

s ubs tantial amount o f lTC c apital with o ther capi tal . Mr. Gower 
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pointed out that the treatment proposed for ITC was inconsistent 

with the requirements of Section 46(f)(2). 

For these reasons, the proposal to assign lTC zero cost 

under the Tax Savings Rule should bo eliminated. However, i C 

the Commiss ion considers it advisable to pursue this revi sion, 

f'PL urges that an appropriate ruling request to the Internal 

Rf?venue Service be pursued first. Although the resull would 

s' i 11 be arbitrary and unfair, at least the risk of violating 

lhe I nt erna l Revenue Code would be eliminated a nd the 

s ubstantial adverse consequences of doi ng so would be eliminated. 

2. Ihere Should Be No Revisipn._Ig_ .:rlle Rule . ....L>i.s:.eclli 

Oc IllllJ.re..c~ .s,g As ~ Exclude So CoU.ed "Nonucuu ing" 

Expense~ Or To Apply The "0 & M Benchmark" 

f'PL adopts the comments o n both of these potentia 1 

rev is ions which were contained in he testimo ny of Mr. Gower. 

In any event , f'PL respectfully submits that these two potential 

proposals a r e nol before the Commission in this rulemaking 

proc~eding. 

On page 10 of 

the Commiss ion Staff 

proposed amendment of 

the September 2!>, 1989. Mnmo randum fr om 

in Docket No. 861190-PU, involving o 

Rule 25-14.003, F.A.C., the Commission 

Staf f addressed whether the Tax Savings RulP should be c larified 

to indicate that both the tax change calculation and the 

earni ngs levels will be tested and varified. Thereafter, in lhe 

Staf f "OTSCUSSlON" wos a comment to the effect that Plemt!nts 

included 
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in the tax savings calcu lation must be "recurring, and must 

occur within the year in question.• This observation is 

complete ly incon~islent with the Tax Savings Rul e as il 

currentl y exists. Mo reove r, there is no notice or discussion of 

this potential conslruct1on of even lhe proposed revisions lo 

lhe Tax Savings Rule which would support the addition of lhis 

qualification to any tax savings refund or tax defi~iency 

co llec ti on proceeding. In addition, it; appears that a further 

tevision l o the Tax Savings Rule is soughl t o be accomplished 

through th~ revi sion of the reporting f orm. Although FPL is nol 

aware o f any formal revision to the repotting form app r oved by 

the Commission, Attac hment 0 to the same September 25, 1989, 

Staff Memora ndum previously referred to contains a f oolnole 

requesting a ca l culation of the 0 & M Benchmark. As previ ous ly 

noted, FPL does adopt t he subsidy comments o f Mr . Gower o n Lhi s 

proposa l. However, FPL would poi nt out that this proposed 

r<-porting form has not been noticed o r i11cluded as part of lhe 

revision to the Tax Savings Rule . Under the Florida 

Administrative Procedure Act, Section 120.52(16), F.S. lho 

effect of this revision is to propose o r adopt a rule. FPL does 

nol believe that it is appropriate as a matte1 of administrative 

practice to propose subsidy revisions to Commission rules and 

procedures which are not noticed. Mo reover, FPL submi ls t ha t 

this particular proposed revision is inappropriate and should 

nol be adopted. 
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3. SlUl.St~ l.:~.d_Jblle.. lmp....rov..erumt.~ 

as discussed by Mr . 

in Tampa Electri c 

1. The s uggested 

The suggested changes to the rule 

Gow~ r during the hearing are included 

Company's Pos t - Hearing Statement as Exhibit 

c hanges he proposes would require rate i ncreases or decreases 

(role adjustment) aL lhe time tax rates arc changed rather than 

a retroactive r efund or 

a ny, would be determined 

collection. The rate 

in the same manner 

adjustment, 

as refunds 

i ( 

o r 

collections unde1 the current rule, except f or the redefiniti on 

o! midpoin t on page 2 of 7 of the suggested rule. The rate 

adjustment wou ld then be i ncluded in base rates permanently 

afte r a twelve month period. 

Mr. Gower explained that the suggestion would c.hangc 

the rule so that rates and c harges to customers could be c hanged 

where appropriate, at a dale conincident with the change in tax 

rates, rather than waiting for a year or longer t o settle the 

issue. That would avoid the rather excessive cos t of continual 

annu al hearings to apply the rule. He noted it would be 

necessary to use an h1storic period to c hange rate but that this 

pr ocedure was possible. He pointed out Lhat t o avoid Lhe a,nual 

filings under the rule between rate c ases, those chang~s Lo 

reflect tax rate changes having previ ous ly been identified could 

be r o lled into base r ates. Thi s revisi on wou ld geL rid o l 

regu latory lag and associated adminislralive costs, which a re 
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now attendant on the annua l fi lings to calcu l ate t he refunds, 

which have been seen over the last s everal year s . TR. 34 

Mr. Gower a l so s uggested that the definition o f 

"Midpoint" be the weighted ave r age cost of capital ca l cu lated 

using the average capital structure for the pe r iod of time 

cove red by the tax rate c hange report and based on t he midpoint 

o C t he return on equity approved by t he Commission in the 

uLil ity's last rate case, t he c urren t emlbedded cos t of fixed 

tate capi t al, the actual cost of variable cost debt, and the 

requi red c~s t of other sources of capital which we re utilized in 

t he u t ility's last rate case. Thi s suggested c hange would 

simplify the rule by no t introducing issues as to capital costs 

and would not introduce additional adjustments that would not be 

Commission policy in a full evenue r equirement proceeding. 

The remainder o f t he s uggested c hanges result from the 

proposed rate adjustment to reflect tax r ale c hanges. Thes e 

include : 1) The repo rting requiremen ts which would be c hanged t o 

apply to the most recent reasonable availab le t welve month 

petiod, as approved by the Commission, pri or to the e((eclave 

datP of t he tax rate c hange and reflect a p rofo r ma adjustment 

f o t t he tax rate change, as well as specific ad j ustmen ts t o 

reflec t cu rrent Commission po licy; and 2) the definition of 

"Associ ated Revenues M would be changed to specify the tax rate 

:.o be used in ca lculating the revenue expans1on factor shall 

reflec t the newly effective tax rate. 
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WHEREFORE, Florida Power & Light Company hereby submits 

jLs Posthearing Comments this 19th day of February, 1990. 

Respectfully submitted, 

STEEL HECTOR & DAVIS 
215 South Monroe Street 
Suite 601 
Tallahassee, Florida 32301-1804 
Attorneys for Florida Power 

& Light Company 

By ' M~~~~ 
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CERTIFICATE OF SERVICE 
DOCKET NO. 891278-PU 

I HEREBY CERTIFY that a t ru e and cor rect copy o f 
Florid a Power & Light Company' s Pos tHearing Comments i n the 
above referenced docket have been furnished by U. s. Mail a nd 
Ha nd Delivery t o the f o llowing individuals on the 19th day o f 
February, 1990. 

Lee L. Willis, Esq. 
James o. Beasley, Esq. 
Ausley, McMullen, McGehee 

Ca ro thers, Procto r 
P. o. Box 391 
Tallahassee , FL 32301 

James P. Fama, Esq. 
Fl o rida Power Corpo rat ion 
P. 0. Box 1404 2 
St . Petersburg, FL 33733 

Paul Sexto n, Esq. 
Richard A. Zambo, P.A. 
21 1 South Gadsden Street 
Tallahassee, FL 323 01 

J oseph A. McGlothlin , Esq . 
Vicki Gordo n Kaufman, Esq. 
Lawson, McWhirter, Grandoff 

& Reeves 
522 East Park Avenue 
Tallahassee, FL 32301 

Ci ndy Mil ler. Esq. 
Division of Legal Servi ces 
Flo r ida Public Service 

Commiss i on 
101 East Gaines Street 
Tallahassee. FL 32301 

Jeffrey A. Stone, Es q . 
Beggs and Lane 
P. 0. Box 12950 
Pensaco l a, FL 32576 

Steve Burgess, Esq. 
Offi ce of Public Counsel 
111 West Madison 
Room 812 
Tallahassee, FL 32301 

~~~ 
Matthew M. Childs , P . A. 




