
I 

I 

I 

BEFORE THE FLORIDA PUBLIC SERVI CE COMMI SSION 

I n re: Application for approv,l of ) 
ransfer of Certificates 187- W and ) 

131-S in Cit rus County fr om TWIN ) 
COUNTY UTILITY COMPANY to SOUTHERN ) 
STATES UTILITIES, INC. ) 

DOCKET NO . 881339-WS 
ORDFR NO. 226 79 
ISSUED: 3 -1 3 - 90 

___________________________________ ) 

Pursuant to notice , a prehearing conference was held on 
Thursday , February 15, 1990, befo re Commissioner Thomas M. 
Beard, as Prehearing Officer , in Tallahassee, Flo rida. 

APPEARANCES: R.M.C. ROSE and JOHN JENK I NS, Esquir 1s , Rose , 
Sunds trom & Bentley, 2548 Blairstone Pines Drive, 
Tallahassee, Florida 32301 
On behalf of Southern States Utilities, Inc. and 
Punta Gorda I sles , I nc . 

ROBERT J . PI ERSON, Esquire, 
Service Commission, 101 East 
Tallahassee , Florida 32399-0863 
On behalf o f the Commi ssion Staf( 

WILLIAM J. BAKSTRAN, Esquire, 
Service Commission, 101 East 
Tallahassee, Florida 32399 - 0863 
Counsel to the Commiss1o n 

PREHEARING ORDER 

Case Background 
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By Order No . 21631, i ssued August 2 , 1989 , t h is Commiss i o n 
approved the transfer o f Certif i cates Nos. 187-W a nd 131-S from 
Twin County Utility Company (Twin County ) to Southern Slatc..i 
Utilities , Inc. (Southern States). In addition , by Order No . 
21631 , we proposed to d e ny certai n po rtio n s of a develo per 
agreement related to the transfe r and to require Southern 
States to file an amended deve loper agrecmen 

On August 21, 1989 , Southern States and Punda Gorda I s les , 
Inc . (PGI) , on behalf o f Twin County, Ciled a protest to Order 
No . 21631. Pursuant to t heir protest, t h is case is currently 
se t f or an adminis trative hearing on ~arch 14, 1990. 
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Prefiled Test1mony and Exhibits 

The testimony of all witnesses has been prefiled. All 
tes t imony which has been p refi l ed i n t his case wil l be inserled 
i nto the reco r d as t houg h r ead after the wi tness has t aken lhe 
s ta nd a nd affirmed t he correctness of the testimony and 
associated exh i b its . Al l testimony remai ns s ub j ecl to 
appro priate o bject ions. Eac h witness wi l l have t he op portun ity 
to o ral ly s ummarize h is J r her test i mo ny at the time he o r s he 
takes t he stand. Upon t he i nsert ion of a wit ness · testimony 
i nto t he reco r d , e xhibits a ppended t he reto ma y be rr.a rked for 
identifical i on . After all parties and Sta f f have had the 
o ppo rtuni t y t o o bject a nd c ross- xami ne rega rdi ng any prefiled 
e xh i b its , t he y may be moved i n to the reco rd . All other 
exhi bits ma y be similar ly identified and entered i nto the 
reco rd at t he a ppropr iate time during the hearing . 

Wi nesses a r e remirded t hat, on cross-examinaL1on, 

I 

responses to quest ions ca 11 i ng for a simple yes o r no answer _ 
s hal l be so answered first , afler which the witness may explain 
his or her answe r. 

Wit ness 

Pa ula McQueen 

Donn ie Cr a ndell 

Order of Wit n~~ 

Appearing for 

PGI 

Southern States 

Basic Positions 

Iss ues 

Al l 

All 

Sou t hern States : The provisions i n t he developer agreement 
d isapprove d by the Commission are a fu nction of t he overall 
cons ide r a tio n o r purc hase p r ice for t he utility paid by 
Sou t he r n Sta tes . No discrimination has La ke n place because 
Sou t he rn States has either recei ved compensation f or any 
be nef i t provided to PGI whi c h relates to t he three issues in 
questio n , o r bec ause Sout hern States i s acco un t ing Cor any 
under-co llection of f unds i n a man ner wh ich p l aces t he economic 
burde n o ( such unde r -co ll ction on the ut il ity rather tha n I 
third- pa r t y de ve l ope r s o r customers. As a r esul t, the 
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transaction complies with all statutory a nd rule r equi rements 
and should be approved as s ubmi t ted inc 1 udi nq the developer 
ag reement provi s i o n. 

Staff: Staff ' s basic position is t hat Southern States 
Utilities, Inc . ma y only c ha rge rates and charges app roved by 
t he Commission and that i t ma y not con t ract away the 
Commission' s authority to prescribe rates and charges that are 
fair, just and reasonable. 

Issues and Posi ions 

l. I SSUE : Is Sect ion 367.101, Florida Statutes , t he 

2 . 

control ling law regarding t he charges for service 
availability at issue in this dockel? 

POSITIONS 

SOUTHE~N STATES : Yes. (Cra ndell ) 

PGI: Yes . (McQueen) 

STAFF : Yes . 

ISSUE: Are Ru les 25-30 .510 t h roug h 25-30 .585, 
Admini s trative Coo-a , the rules a pplicable to t he 
fo r service availability at issue i n t hi s docket? 

POS ITIONS 

SOUTHERN STATES: Yes. (Crandell ) 

PGI: Yes . (McQueen) 

STAFF: Yes . 

Florida 
c harges 

3 . ISSUE: Othe r than determining rale base for t ra nsfer 
purposes, does the Comm ission have the authority t o 
establish o r adjust purchase price between Buyer and Seller? 

189 
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POSITIONS 

SOUTHERN STATES: No. (Crandell) 

PGI: No. (t-1cQueen) 

STAFF: No , unless it involves a violation of Commission 
rules or the utility's tariff. 

ISSUE: Should Southern States be allowed 
service availability c harge other than 
tarif fed charge? 

POSITIONS 

to charge any 
the approved, 

SOUTHERN STATES: Southern States s hould be all owed to 
col lect a service availability c harge which does not e xceed 
that set forth in the Company' s Tariff. (Crandell) 

PGI: Southern States s hou ld be allowed to collect a 
service availability charge which does nol exceed t hat set 
forth in the Company's Tariff . (McQueen) 

STAFF: No . 

5 . ISSUE: Does the law p r ohibit Souther n States fr om 
c o llecting less than the Commission approved service 
availability charge? 

POSITIONS 

SOUTHERN STATES : No . (Crandell) 

PGI: No. (McQueen) 

STAFF: Southern States may only co llect its approved , 
tariffed service availabili y charge. 

I 

I 

6. ISSUE: I s the ag reemen by Southern States t o col lect an 
a moun t 1 e s s than the s e r v ice a v a i 1 a b ll i t y c h a r g e s e t f o r t h 
in the utility ' s tartff a component o f the overall purchase I 
price for Twin County? 
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POSITIONS 

SOUTHERN STATES: Yes. (Crandell ) 

PGI: Yes. (McQueen) 

STAFF : Staff cannot take a position on t h is issue si nce it 
was not a party to t he negotiations be t ween Southe rn States 
and PG I . 

7. ISSUE: I( the answe r t c Is!.. ue 6 is yes , i s the Corrunission 
authorized to deny such a s a le provision, t hereby altering 
the purchase price for the u tility? 

POSITIONS 

SOUTHERN STATES: No . (Crandell} 

PGI: I.Jo . (McQueen) 

STAFF: The Commission can always requ i re a uti I i ty to 
charge pursuant to its approved tariff. 

8 . ISSUE: Should the right t o under-collect service 
availability cha rges be cond itioned upon an accounting 
tre atment which wi ll ensure t hat the economic burden of 
s uch decisi ons is placed on the utility, not ot her 
developers o r system cus tomers? 

POSITIONS 

SOUTHERN STATES: Yes . (Crandell } 

PGI: No. (McQueen) 

STAFF: If Southern States unde r-collects for service 
availability , the economic burden s hould fall o n the 
util ity, no t other develo pers or customers . 
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9 . ISSUE: Should Southern States be a !lowed lo not collect 
contributed taxes from PGI if a charge for contribu ted 
taxes i s approved? 

POSITIONS 

SOUTHERN STATES : Yes . (Cra ndell ) 

PGI: Yes . (McQueen) 

STAFF: No , a utility is not only authorized, but requ ired 
to collect its approved , tariffed c harges . 

10 . ISSUE : Can a uti 1 i ty choose to under-collect or forego 
collectio n o f gross-up authori zed in its tariff? 

11. 

POSITIONS 

SOUTHERN STATES : Yes . (Crandell) 

PG I : Yes . (McQueen) 

STAFF : No , a utility is not only authorized , out required 
to col l ect its approved, tariffed c ha rges . 

ISSUE: Should Southern States and PGI be a ll owed to 
contract away the Comm i ssion' s authority to establish a 
charge f or treated sp r ay effluent in the evenL that PGI 
builds a golf course suitable for t he disposal of s uch 
treated sp r ay efflue nt? 

POS ITIONS 

SOUTHERN STATES: No, however , Southern States s hould b 
free to contract with PGI to forego collection of a c harge 
s ubsequently approved by the Commission f o r effluent 
disposa 1 serv i ces. (Crandell ) 

PGI : No , however, Southern States should be 
con t ract with PGI to forego collection of 
subsequently approved by the Commission Eo r 
di s posal services . (McQueen) 

STAFF: No . 

free to 
a charge 
efflue n t 
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12. ISSUE: Is there a statute, rule or regulatio n prohibiting 
Southern States from entering into an agreement to acquire 
an interest in property for future ef(luenl d1sposal 
purposes? 

POSITIONS 

SOUTHERN STATES: No. (Crandell) 

PG I : No. (McQueen) 

STAFF: No. 

13. I SSUE: Should the provtsto n in Section 13.2 o f the 
developer agreement, regarding disposal of eHluent o n the 
golf course that may be constructed by PGI, be ~pproved? 

POSITIONS 

SOUTHERN STATES: Yes. (Crande ll) 

PGI : Yes . (McQueen) 

STAFF : No , be<.a use it contains a 
no charge to the go 1 ( course f o r 
spray effluent. Thi s issue should 
the golf course is built based 
existing at that time. 

14. ISSUE : Should the provtston in 
developer agreement, regarding 
charges, be approved? 

POSITIONS 

SOUTHERN STATES: Yes . (Crandell) 

PGI: Yes. (McQueen) 

provision that there be 
he receipt of treated 

be addressed at the time 
upo n lhe circumstances 

Section 
se rvice 

16.2 o f the 
avai.ability 

STAFF: No, the utility should collect 
availability charges contained i n its tariff. 

the service 
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15. ISSUE: Should the provision in Section 22 of the developer 
agreement, regarding contributed taxes , be approved? 

POSITIONS 

SOUTHERN STATES: Yes . (Crandell) 

PGI: Yes. (McQueen) 

STAFF: No, if an income tax gross-up is approved for this 
system, it should be collected from all customers. 

16. ISSUE: Has the Commission waived its righL to disapprove 
provisions in the developer agreement between Southern 
States and PGI pursuant to the provisions of Rule 
25-30 . 550, Florida Administrative Code , through 1ts failure 
to give notice of intent to disappro·1e with in thirty days 
of the date of filing? 

POSITICNS 

SOUTHERN STATES: Yes . 'Crandell) 

PGI: Yes . (McQueen) 

STAFF: No. The developer agreement was refetenced in the 
asset purchase ag reemenL that was submit ted in this 
docket. Staff requested a copy of the agreement by letter 
dated January 9 , 1969. Therefore, the devel o per agreement 
wa s filed as a response t o this le t ' ' r and not pursuant to 
Rule 25-30.550 , Florida Administrati\e Code. The utility 
is in violation of this rule by not filing the developer 
agreement for approval with in thirty days of execution. 

Exh ibits 

Neither Staff no r the parties have prefileti or identified 
any e xhibits as of the date of the prehearing conference. 
Staf f, however , reserves the right to use e xh i bits for the 
purpose of cross-examinatio n. In addition, Staff will request 
t ha t the Commiss ion take administrative notice of H. Miller & 
Sons , Inc. v. Hawkins, 373 So.2d 913 (Flo . 1979) . 

"' 

I 

I 

I 



I 

I 

I 

ORDER NO. 22679 
DOCKET NO. 881339-WS 
PAGE 9 

Based upo n t he foregoing, it is 

ORDERED by Commissionet Thomas M. Beard, as ?rehearing 
Officer , that this ?rehearing Order shall govern the conduct of 
these proceedings unless modified by the Commission. 

By ORDER of Commissioner Thomas M. Beard, as ?rehearing 

0 f f iCe [ , thiS I 3 r b daY 0 f ___ H~:LAAAR~C..I.lH'------- 1 9_9 Q 
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NOTICE OF fURT HER PROCEEDI NGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by 
Section 120.59(4) , Flo rida Statutes, to notify parti es o C any 
admi n istrative hearing o r judicial review of Commission o rders 
t h at is available u nder Sections 120 . 57 or 120 . 68, Florida 
Statu tes , as well as t he procedu res and time limits that 
apply . Th i s notice shou l d not be construed to mean all 
requests fo r a n administrittive hearing or judicial review will 
be granted or result in he relief sought. 

Any party adversely affected by this order, wh1ch is 
prelimi nary , procedural or intermediate in n.Jtur e , may 
request : 1 ) reconsideration withi n 10 day s pursuant to Rule 
25-22.038 ( 2 ) , Florida Adminislrative Code, iC issued by a 
Prehea r i ng Officer ; 2 ) reconsideratio n within 15 days pursuant 
to Ru l e 25-22 . 06 0 , Florida Admi n istrative Code, if issued by 
t he Commission ; or 3) j udicial review by the Florida Supreme 

I 

Cour t, in the case of an electric, gas or telephone utility, o r I 
t he First District Court ot Appedl , in the case oC a vtater or 
s e wer utility . A motion for reconsideration shall be filed 
with the Director, Division of Records and Repo r ttng , in the 
fo r m prescribed by Rule 25-22 . 060, Flor ida Administrative 
Code. Judicial review o f a pretimi nJry, procedural or 
intermediate ruling or order is avatlable if revi~w o f the 
f ina 1 action wi 11 not provide an adequa Le remedy . Such review 
ma y be requested from the appropriate court, as described 
a bove , pu rsua n t to Rule 9.100, Florida Rules of Appellate 
P r ocedure . 

I 
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