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Enclosed is a statement of changes for the nroposad
anendment: of Bule 25-22.006, F.A.C,

The rule has an impact on small business and the Small and
Minority Business Advocate has offered alternatives regarding the
impact of the rule on small husiness, The suggested alternatives
have been adopted in the rule. The Minority Business Enterprise
Assistance Dffice and the Division of Bconomic Developaznt of the
Department of Commecce did not offer alternatives.
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GE-CHANGES

Ag a result of the hearving held on the proposed rule and the

samisaion's deliberations, the following changes have bheen mads

Voo section {21 (a) has been modified Yo read "3l material

sbtained fncident Lo aninguley v s 18 exempt Erom the public

acceng reguirements of Bection 119,071}, ¥.5. and will be

agcorded stringent procedural safequards against public

gdigclogure” - B.1lo0 1028,

Ihis: change 14 an adlition to address a percelved need to

claarly sBtate that the Commizsion will give material received
pursuany o andnguicty ‘the same stricdt protegction against

disclosure that it gives other specified confidential information.

bt

2 In soction={3) (a), tne wWore

maintain has been substituted

Thiz chanze is for loygical consistency, since the process

2]

being described i35 how to get continued confidential treatment of
material that has been temporarily nlassified.

3, i In'section (3){a), the phrase has obtained i3 substituted

for "taRes possession of."  Thls matches the definition in section

(Iy{e) of the ‘rule and makes 1t consistent with the use of the

4. . Seccion (3Y(a), line 12, is amended to add the following

gentance: Absent good cause shown, failure to file such a reguest

o

within 21 days shall constitute a waiver of confidentiality,. P,

Thne purpose of this section is to clearly indicate that, once
rhe Commission staff has obtained material from a utility or other

(1%
il

gon, a reguest for confidentiality must be filed withbin 21

O

days. If not, confidentiality will be waived, absent some showing
of good cause for not filing the request within the 21-day period.
S 8ectiog (3) (b} is changed to read: ", o ¢ the ueility or

Gther person ... shall a3lso serve a copy or summary of its reguest

on:all pacties of record and on Public Counsel.” .P. 3, 1. 17.




Phisa indicates that Publiso Coungel, 'in-addition to all

parcies of record, shall be served with a copy or summary of any
aguést for confidential rreatment cf the information,

6.  BSection (3)(d), adds copy or to make the language of
ction (3) ib) dnternally consistent. PL 35 L. 22,
7 seckion (3)(e) . i3 -ameaded to réa%: "Requaests for

confidential classification, including motions for protective

otders under Paragraph 5(a), and any objections filed in response

=

LVt

thereto shall be ruled on expeditiously by the prehearing officer

In addition the original sentence is
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in the original, B3, 323,

This change simply indicates that the prehearing offlcer also
rules on motions for protective orders involving confidentiality

el - 3 i it

and that such rulings should be made "expeditiously’ to the extent
B, Section (3)(3), is modified to read "4ll material that
has boeen classified as confidential, or for which a ruling on

confidentiality is pending, or is subject to a notice of intent to

regquest confidential class.fication, shall e exempt from Section

e )
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Phis change simply makes clear that the material for w!
notice of intent has been filed will also be treated as
confidential subject to further resolution of the matter.

9.. The second sentence of section (4)(a), has been modified

to add the sentence "All such requests, including motions for

rotective orders basad on confidentiality, shall be styled to

clearly indicate on their face that confidentiality is being

cequested,” P, 4, 1. 17,
This provision is added to facilitate identification by the
Clerk staff ond any other interested party that a confidentiality

reguest is involved in some filing.,

10, A new subsection 4(f) is added tc read "The Division of

Records and Reporting shall make available for public inspection a

Listing of daily Eilings with the Commission requesting

gontidantiabli vy P as ok o027




ting

i

nis additional ‘is to Inform the public- that a daily 11
of confideantiality reguests can be obtained from the Commission's
ivision-of Records and Reporting,

{#4) {9) is added to the rule to read "The

have the discretion to modify the redquirements of

~order to alleviate the financial burden of

ying-as swmall businesses under section 288.702,

nig gection ig added to the rale to address the concerns of

the Small and Minoprity Business Advocate that some qualifying

saall businesses might incur a significant financial burden in
complying with tne strick filing reguirements of the 'rule;
12.  the second sentence of saction (5} (a) is modified to

read "Upon a ghowing by a utility or other person and a finding by

ir

led to protection, the

tha Comiigsion that the material is enti
Commizsion shall &nrer a protective order ot gt apiing g
Thig section is added teo ¢clarify that the statutory standard
0f a showing by a utiliry or bther person and a finding by the
Comalssivn will apply to the Commission'!s evaluation of reguests
for protective orders based o contidentiality.
13, The first sentence of section (6)(a) is modified to read

“Any person may file a petition to inspect and examine any

material which the Commission has ruled sxempt fromis. 119.07(1),

F.3., or which 1§ esxempted undsr paragraph 3(3) pending the

Comnissibn's ruling »r as the resulbt of the filing pf a notice of

dintent £o creaguess confidentialicy.” P, 7,1, 12,

This addition clarifies that persons who are not parties to a

-

P

formal Cornnisszion proceeding may seek access Lo esxempt material at

catio

,..
pot

any ‘staye of the classif process, from the filing of a

notice of intent theough the ‘final  ctuling by the Commission. P.
In the same section; "may! is stricken ag redundant. P, 7,

14, In saction (7} the term confidential information is

aubstituted for 'coanfidential "material’ ‘in'several place. - Thi

in

changeé is simply for internal consistency. P. 8, 1ll..1-6,
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{al seanfidential Information” means material that has bean
determined, putsuant to this rule, Lo e proprietary confidential

nusiness information under Segtion 150,121, 364.183, 366,093, or

(b} "Formal proceeding” means a procaeding Aocketed in the
commission's Division of Records and Reporting.

{<) “Ingquiry"” means an investigation pursuant to section
380,121, F.S. An inguiry ie sat in motion by the Commigsion
Chairman, the gxacutiva Direcktor, OF the Genaral Counsel to
avaluate a complaint, allegation, or to jevelop information as a

nazig co initiate scktion on or 3

-

spose of any matter within the
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ssion's jurisdiction.
(3 “dMaterial” means 111 documents, papats, letters, maps

hooks, Lapes, photographs, £ilms, soun
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(2} "Obtaining material” means receiving material pursuant to
£iling or taking physical control of material by removing the
original matarial or a COpY of it from the utility's or other
pecrson's premises, Obtaining material also means the extraction
of data from matecial for inclusion in working papers or memoranda.

(2) Material obtained during an inguicy.

(a) All material obtained incident to an inquiry by the
Commisazion, its staff or any consultant employed by the Commission

uirements of Section

1S

-

empt from the public access re

(1 &)

19.07(%) . F.S., and will be accorded stringent procedural

.

safeguards against sublic disclosure during the pendency of the

inquiry. When the Commission or its staff is reguesting

information incident to an inguiry, the source shall be informed

I1NG: Words underlined are adgditions; gorqs in
wah-kheaugh type are delations from existing law,
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in weiting that the request is made ingident to an inquitry.

(u) An inguicy will rorminate 40 days after the transmittal

sf a notice of tarmipation by the piviaion ©of Racords and
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ko all sources from whom
material was obtained during the inguigy and will include a list
s all materials obtained from the source(s) juring the inguiry
and any portions of staff work papers, analyses and reports
sontaining materials obtained from th2 Zource 4uring the inguiry.
stice will indicate whether the Commission intends to retain,
tjestroy, or teturn kLae materials liated, A source may, wicthin 30
jays after issuance of the notice, file #ith the Division of
aecocds and Reporting written reguest that the material the
Commisajon intends to zetain Ee classifiesd as confidential and
exampt from Section 119.07 {1}, F.S5. Requesis filed in response
ta-the pnotige ot rarmination shail mael the same criteria and be
srocessed in the same maanet as othar requests for confidential
classification under this rule (see subsection 4). 1f no timely
geat for confidential olassification is filed, confidentiality
is waived and the material becomes subject L0 inspection and
@xamination théuant ko Saceion 119,01 (71, Fo5.

(3; Material obtained outside of an inguiry. Material
ohtalned by the commission or its staff sutside of an inguiry

spall be subject £O inspection and sxamination pursuant to Section

o

119.07(1}, F.3., unless khe utility or other person requests that
it be classified as confidential information.
(a}  If the utility or sther pecrson believes information

Lec

gested by stsff is confidential, the utility or other person

ahd

may requice that the staff regquest be in writing. Prior to the
gstatf obtaining any material, a utility or other person may
recaive temporary axemption from gaction 119.07(1), F.5., by

filing a notice of intent to request confidential classification.

CODING: Words underlined are additions; ao:¢s in
saden ugn Lype are deletions from existing law.




y£ intent to reguast confidential classification shall

B he filed with thae Division of Records and Reporting and shall nave 0
3 appended thereto a copy of any wrgitten reguest for the material to
o which it relates, A copy of khe notice shall be provided to the

- divisionls) reguesting the material. To maintain obtatn

6 1 sont inued confidential handling ~f the material the utility or

sther person must, within 21 days after the staff has obtained
-5 pakes-nenassaston-nf Lhe naterial {or in the case of material
9 obtained during the course of an audit, within 21 days after the
i0 field audiv exit confarencel, file a reguest for confidential
11 classification with the Division nf Records and Reporting. Absent
12 | good cause zaown, failure to fiie such a reguest within 21 days
13 shail gonatitute 2 waiver of confidentiality.
141 {p} When the material is obtained incident to 3 formal

153 aroceeding, the utility or othar person reguesting confidential

16 i ~lassification 3hall also serve a cony O summarcy nf its request
i on all partizs of record and on Public Coungel. The summary shall

18 dascribe the matecial in sufficient detail so as to reasonably

19 i inform the reader of the nature of the material. Any party to a
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asification within 14 days after service of the

22 copy OF 3uMmacy.
231 {c) ragquests for sonfidential classification, including

3
3
Q
el
-
O
|
u
n
Q
(o]
£
~
O
(23
]
G
(2]
P
<~
(]
0
"
{e
1]
™
[F1)
4
b
(o N
]
La
o)
w
"
-
Ll
(2]
v
o
e
(%)
7]
—

and any

objections filed in response thereto shall be ruled on

o
L

26 axpeditiously by the prenearing officer assigned to the docket.

oy rhe and-the Commission panel assigned to the case will hear any
781 protast to the prehaaring sEficer's ruling. If a request is

gai received oucside a docketed proceeding, the request itself will be
101 dockated.

11 (3} A1 material that has besen classified as confidential, or

CODINGt Words underlined are additions; words. in
atpusk-thzough Lype are deletions from existing law.
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| for whnigh a ruling on contidentiality i3 vending, ©f is subject to

a notice of intent ko reguest confidential classification, shall

R

-

be gxeapt from Section 119,07(1l), F.S., and will be accorded
stringent internal proceducral safeguards agalnst public

disclosure, Any staff or consultant rcaports or work products

contalning confidential information extracted from material having
: been classified as confidential, or for which a ruling on
é confidentiality i3 pending, shall be handled in the same manner as
i the material so classified. The Commission shall have discretion
:; o retainany confidential matecial in its possession, Upon the
3f consent of the Depactnent of State, the Commission may rteturn or,
22 after consulting with the source, destroy any material that is no
32 loagers ngeded,
45 (41 Reguects for confidential classification.
55 {(al A reguest for confidential classification of material
5% shall be £iled in writing with the Division of Records ani
?é Reporting. All such reguests, including motions for protective
ag orders bassd on confidentiality, shall be styled to clearly
95 indic;te on their face that confidentiality is'being requested.
0 The utility or other person-shall file with the reguest one copy
13 of the material for which confldnn xal treatment is requested. On
2@ this copy., the specific information asserted to be confidential
3| shall be highlighted, Along with the highlighted copy, the
{ 2
4§ utility or other person shall file two or more edited copi2s as
5§ required by the type of proceeding, which will be made available
!
5? For public inspaction. In the edited copies, the specific

7! information asserted to be confidential shall be blocked out by
ag the use nf an opague marker or ocher masking device. The utility
gi or other person shall identify the paga(s) and line(s) at which
g% the confideatial material is found and shall correlate the paje(sit
i and lineds) identified with the specific justification proﬁfered

CODING: Words underlined are additions: rds in
atsuek~theough type are deletions from Ex.aulﬁ law,
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in support of the classification of such material,

{b} in the case of electronically stored matecial, one
unadivad version ahall be submitted along with a written
identification of the specific data fields for which confidential

on is regquested along with a fisld-by~field

P

plassificat
juﬁtification for the confidential clasgsiflcation,

(&) In the line~by=line or field-by-fiald justification for
confidential classification, the utility or other person must
demonstrate how the [nformation asserted to be confidential
qualifies as one of the statutory examples listed in section
304183438 366.093(3), 05 367.15613); F.8. 1f no gtatutory
axample '3 applicable, then the utility or other person shall
include a statement explaining how Lthe ratepayers or the person's
or utility's business operations will be harmed by disclosure,.

(3) The regquest shall include an affirmative statement that
the material for which confidential classification is sought is
Lnttnd d to be and is treated by the utility or other person as
private and nas not been disclosed.

{(g) ' The burden of proof shall be on the utility or other

parson to show that the material in question contains bona fide

’-:)

ropristary confidential business information. A request for
nfi

f.‘r

antial classification that fails to identify the material

L )

O

L

whiech confidential clagsification is sought in sufficient

de o permit a reasoned analysis or which fails to provide the

er

ail

i

regquired justification for classification may be denied as
insufficient on its face,

{1 The Division of Records and Reporting shall make.

avrnilable for public inspection a listing of daily filings with

the Commission requesting confidentiality.

{9) The Commission shall have the discretion to modify the

requirements of this subsgection in order to alleviate the

CODING: MWorde underlined are additions; words in
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% é financial buzden of entities qualiﬁyinj ag small businesges under
2 § gection 288,702, F.B.
3 E {51 Discovery.
4 é {a) In any formal proceeding before the Commission, any
N i utility or other person may request a protective order protecting
i
5 propristacy confidential business information from discovery.
!
7 % Upon a sheowing by a -utility or other person and a finding by the
g i Commission that the material is entitied to protection, the
;G ~ommiasion shall enter a protective order limlting discovery in
10 the aanner provided foz in Rule 1,280, PFlorida Rules of Civil
lié Procedure, The protective order shall specify how tae
12% confidential information is to be handled Auring the course of the
‘3? proceeding and nprescribe measures for protecting the information
l%% from disclosure outside the proceeding.
155 (b) The Commission's protective orders shall exempt
i
lég propristary confidential business information from section
i
l?§ 119.07(L). F.8, While a regquest for a protective order is
16§ pendiﬁg, the informastion asserted to be confidentiai shall also be
! ;
|
i

exempt from section 119.07(11, F.S. Such sxemption shall apply

EG% whether the information is in the possession of an entity,
{ y
21 | individual, or state agency, including the Office of Public
i
22% Counsel.
23% {cy wWhen a -utility or other person agrees to allow Publiq
24% Counsel teo inspect or take possession of utility information for
zsg the purpose of determining what information is to be used in a
26? proceeding before the Commission, the utility may request a
1
27% temporary protective order exempting the information from section
2@§ 11807 6Ly B8y I8 Ehe informatién is to be used in a proceeding
39% vefore tna Commnission, then thoo utility nmust file a specific
33; request for a protective order under paragraph (al above, If the
31; information is not o be used in a procseding before the
CODING: Words underlined are additions; words 1in
stsuck-thraugh type are celetions from exlsting law,
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L % Commiszsion, then Public Counsel shall raturn the ‘information to
2 é che utility in acecordance with the record reﬁenticn tequirements
3 é of the Department of State.
4 % {dy  Confidential information which has not been entered into
5 % the official record of the proceéeding shall be returned to the
& % utility or person who provided the information no later than 60
7 E days after the final order, unless the final order is appealed.
B % If the final ortder is appealed, the confidential information which
9 ; has not baen made a part of the record shall be returned no later
LS% than 30 days after the decision on appeal.

I
lli (61 {a) Any persan may file a petition to inspect and examine
12@ any matarial which the Commission has ruled exempt from s.

l
;3? 119.07(ky, F.85,, or which is axempted under paragraph 3(d) pending
14§ the Commission's ruling or as the ¢esult of the filing of a notice
15% of intent to ceguest confidentiality. A copy of the petition must
16 | p2 gserved on the affected atility or person which shall have 10
;?i days to Elle a response as to why the matarial should remain
ln% exempt, The petitioner 'shall have 7 days te fiie a raply to the
l?% filad.response. The Commission may set kthe matter for hearing or
26% may issue a ruling on the pleadings. Material obtained by the
Eig Commission in connection with an inguiry shall not be subject to
22% requests for inspection. and examination until after the inquiry is
23% terminated,
242 {B) A finding of confidentiality notwithstanding, a source
25 may gonsent to inspection or examination by any person.,  Such
26 consenkt shall nn:lconstitute a waiver of confidentiality and oaly
27 the person{s) specified in the consent may inspect or examine the
28 material. The Commission may be requested to issue a protective
29 order to recognize the terms and conditions of the consent. All
3o§ persons are urged to seek mutual agreement :egaéding access prior
31% to bringing.a tontroversy to the Commission.

CODING: Words underlined are additions; words in
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(7} Use of confidential information matesiat during formal

i oA . e o

% b

commission may rely upah confidential

tat during a formal sroceeding and such

tat, if othetwize admizaible, will be recatived

in evidence., In such event, reagonable precautions will be taken

(8} puration of Confidential Classification,

(a)  Ocders of the Commission granting confidential
slassification shall limit the juration of such classification to
a period not axceeding I8 months. The Commission may approve a

longer per.nd if it finds, for qood causge, that such longer period

essary to protect the ratepayers or the business operations

{b) |- When confidential information is no longer needed for the
Cammission to conduct its husiness, the Commission shall order all
persona holding such information to return it to the utility or
person providing the information.

(c) Confidential information not ceturned at the conclusion

of the period established under paragraph (a) of this subsection,

(1=
ke

shall no longer be exempt from S, 119.07(1), F.S., unless the
gtility or affected person shows, and the Comaission finds, that

dential. Upon such finding,

o

¢the information continues to be conf

9]

the duration of confidential ~lagsification may be extended for a
period of up to 18 months, or for a longer period if xhe

hat such longer period is

(T

commisaion finds, for good cause,

nacessary to protect tne business operations of the utility or

-

affacted person. While the Commission is considering an exteansion

W

under this paragraph. the information in guestion shall remain
exempt from s. 119.07(1), F.S5:

{9} Judicial Review, jhen the Commission denies a request
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for confidential classification, the material will be kept

~onfidentiaz until the time for filing an appeal has expired. The
uti'ity or other person may request continued confidential
traatment until judicisl raview is complete. The request shall be

in writing and filed with tae Division of Records and Reporting.

the material will chereafter receive ronfidential treatmant

gpecific Authority: 350,127, F.

us

Law:Implemented: 350,121, 364,183, 366.093, 267,155, P8,

History: New 7/1/85, Amended
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