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Iy {1} The time limitations prescribed by paragranh
g St ) i ’ 1

o

120.54{11kta), F.S., have besn compliagd with: and

w

/x/ {23 There is no administrative datermination under

section 120.54(4)., P.S., pending o any rule covered by this

fication are filad

e

/x/ 3y ALl cules covered by this cert
within the prescribed time limitations of paragraph 120,54 (111 (b},
F.5. They are filed not less than 28 days after the notics
reguiced by subsection 1206,54(1), F.3., and;

/) fap - Aad are filed not more than 90 days after the
Fopio ey Are filed not more than 20 days after ‘the notice not

including days an administrative determination was

[x/ {ct Are filed within 21 days after the adjournment of
the Einal public hearing on the rule; or
/ [/ (d) Are filed within 21 days after the date of receipt

of all material authorized to be submitted at the

/[ / (et Are filed within 21 days aftec the date the
transccipt was received by this agency.
Attached are the original and two copies of sach cule covered

by this certification. The rules are hereby adopted by the

yndersignad agency by and upon their filing with the Department of
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Subatantial Rewording of Rule 25+22.006.. S8ee Plorida

Administrative Code for present text.
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25-22.006  Confidential Infcrmation.

s (1) Definitions.

5% {a) "Confidential Information" means material that has been

5% determined, pursuant to this rule, to be proprietaty confidential
-;i business information under Section 350,121, 3864.183, 366.093, or

So7edah, Pib,

{b) "Formal proceeding" meang a proceeding docketed in the

Commission's Divigion of Records and Reporting.,

O

L0
Lié {c) "Inguiry" means an investigation pursuant to section
;
13% 350.121, F.S5. An inqguiry is set in motion by the Commigsion
i3£ chairman, the Executive Director, or the General Counsel to
léé gvaluate a complaint, allegation, or to develop information as a
155 basis to initiate action on or dispose of any matter within the
16% Commission's jurisdiction,
|
;7% {(d} “"Material" means all documents, papers, letters, maps
181 books, tapes, photographts, £ilms, sound recordings, or other
19 ! recorded information regardless of physical form or
20 characteristics.
5y (e} “Obtaining material" means receiving material pursuant to
32 filing or taking phyvsical control of material by removing the
54 original material or a copy of it from the utility's or other
24 person's premises. Obtaining material also means the extraction
25 £ data from material for inclusion in working papers or memoranda.
25 (2) Material obtained during an inguiry.
29 fa)y ALl material obtained incident to an inguiry by the
28 Commission, its staff or any consultant emploved by the Commission
29 iz exempt from the public access requirements of Section
10| 119,07(1), F.S., and will be accorded stringent procedural
31; safeguacds against public disclosure during the pendency
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inguiry. When the Commigssion or its staff is requesting

information incident to an inguiry, the source shall be informed

in writing that the request is made incident to an inquiry.

{b) An inquiry will terminate 40 days after the transmittal

of a notice of termination by the Civision GE Records and

Reporting. This notice will be sent to all sources from whom

material was obtained during the inquiry and will include a list

of all materials obtained from the source(sg) during the inquiry

and any portions of staff work papers, analyses and reports

gcontaining materials nbtained from the source during the inguiry.

The notice will indicate whether the Commission intends to retain,

destroy, or return the matgrials listed., A source may, within 30

days after issuance of the notice, file with the Division of

Records and Reporting a written request that the material the

Commission intends to retain be classified as confidential and

exempt from Secktion 119.07 (1)}, F.S5., Reqguests filed in response

to the notice of termination shall meet the same criteria and be

processed in the same manner as other requests for confidential

classification under this rule {see subsection 4). If no timely

regquest for confidentisl classification is filed, confidentiality

is waived and the material becomes subject to inspection and

examination pursuant to Section 119.01 (7), F.S.

{3} Material obtained outside of an inguiry. Material

phtained by the Commission or its staff outside of an inquiry

shall be subject to inspection and examination pursuant to Section

119,071}, F.5., unless the utility or other petson reqguests that

it be clazsified as confidential information.

{a} I1f the vptility or other person believes information

regquested by staff is confidential, the utility or other person

may require that the staff reguest be in writing. Prior to the

staff obtaining any material, a4 utility or other person may

receive temporary exemption from Section 119.07(1l), F.S., by

CODING: Words underlined are additions; words in
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T ifiling a notice of intent to redquest confidential clasgsification,

;Tnu notice of intent to request confidential classification shall

be filed with the Division of Records and Reporting and shall have

lappended thereto a copy of any written recuest for the material to

§

lwhich it relates, A copy of the notice shall be provided to the

¥

ldivision(s) reguesting the material, To maintain continued

~ak

zcmntident%al handling of the material the utility or other person

s
4

mugt, within 21 days after the staff has obtained the material (or

iin the case of material obtained during the course of an audit,

“iwithin 21 days after the field audit exit conference), file a

}

;:cquwst oy confidential classification with the Division of

-
12
]

‘“%Reccrds ind_Reporting. Absent good cause shown, failure to file

Ajéﬁuc“ a request within 21 days shall constitute a waiver of
l"§Cﬂrfsznti;lity.
153 {B)  When the material is obtained incident to a formal
légp:aceeding, the utillty or other person requesting confidential
?%classiiication shall also serve a copy or summary of its request
lﬁgqn all parties of record and on Public Counsel. The summary shall
lg%duscribe the material in sufficient detail so as to reasonably‘
Rﬂginform the reader of the nature of the material. Any party to a
21

formal proceeding may file an objection to the reguest for

|
I
]
i
|
i
““iconfidential classification within 14 days after service of the
i
i

{COPY Or SUummary.

i {¢) Reguests for confidential classification, including

L%
(%3]

motions for protective orders under Paragraph 5{a), and any

o
oy

objections filed in response thereto shall be ruled on

[V
~d

expeditiously by the prehearing officer assigned to the docket.

The Commission panel assigned to the case will hear any protest to

the prehearing officer's ruling. If a request is received outside

a docketed proceeding, the request itself will be docketed.

Lat

b

(d) ~All material that has been classified as confidential, or

for which a ruling on confidentiality is pending, or is subiect to
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a notice of intent to reguest confidential classification, shall

be exempt from Section 119.07(1), #.85., and will be accorded

stringent internal procedural safeguards against public

disclogura,. Any staff or consultant reports or work products

gontaining confidential information extracted from material having

been classified as confidential, or for which a ruling on

confidentiality is pending, shall be handled in the same manner as

tha maoterial so classified. The Commission shall have discretion

to retain any confidential material in its possession. Upon the

consent of the Department of State, the Commission may return or,

after gonsuelting with the source, destroy any material that is no

longer needed,

{4} Reguests for confidential classification.

{a) A request for confidential classification of material

shall be filed in writing with the Division of Records and

Reporting. All such requests, including motions for protective

orders based on confidentiality, shall be stvled to clearly

indicate on their face that confidentiality is being requested.

The utility or other person shall file with the reguest cne copy

of the material for which confidential treatment is requested. On

this copy. the specific information asserted to be confidential

shall be highlighted. Along with the highlighted copy, the

utility or other person shall file two or more edited copies as

required by the type of proceeding, which will be made available

for public inspection. In the edited copies, the specific

information asserted to be confidential shall be blocked out by

the use of an opague marker or other masking device., The utility

or other person shall identify the page(s) and line(s) at which

the confidential material is found and shall correlate the page(s)

and line({s) identified with the specific justification proffered

in support of the classification of such material.

{b) In the case of electronically stored material, one
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unedited version shall be submitted along with a written

identification of the specific data fields for which confidential

classification i3 reguested along with a Eiald—bszigld

justification for the confidential classification.

(¢} in the line-by=line or field~by~field justification for

confidential classification, the utility or other person must

demonstrate how the information asserted to he confidential

1

¥4
o

qu fies as one of the statutory examples listed in section

dJo4a.l83(3), 366.,093(3),; or 367.156(3), F.S5, If no statutory

example :5 applicable, then the utility or other person shall

include a statement explaining how the ratepayers or the person's

gr utiiity's buginess operations will be harmed by disclosure.

{d) The requect shall include an affirmative statement that

the material {or which confidential classification is sought is

intended to be and is treéted by the utility or other perscn as

private and has not been disclosed.

(e}  The burden of proof shall be on the utility or other

person to show that the material in question contains bona fide

proprietary confidential business information. A regquest for

confidential classification that fails to identify the material

for which confidential classification is sought in sufficient

detail to permit a reasoned analysis or which fails to provide the

required justification for classification may be denied as

insufficient on its face.

(£) The Division of Records and Reporting shall make

available for public inspection a listing of daily filings with

the Commission requesting confidentiality.

{3} The Commission shall have the discretion zo modify the

requirements of this subsection in order to alleviate the

financial burden of entities gqualifving as small businesses under

section 288.702, F.S.

{5} Discovery.
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1 ia) In any formal proceeding before the Commission, any

utility or other person may request a protective order protecting

3 proprietary confidential business information from discovery.

4! Upon a showing by . a utility or other person and a finding by the
5 E Commission that tpe material is entitled to protection, the

62 Commission shall entar a protective order limiting discovery in
72 tne manner provided for in Rule 1.28), Florida Rules of Civil

a§ Procedure., The protective order shall specify how the

9% coniidential information is to be handled during the course of the
13% proceeding and prescribe measures for protecting the information
11% from disclosure outside the proceeding.
13% {b) The Commission's protective orders shall exempt
13% proprietary confidential business information from section
14% 119.07{(1), F.5. While a request for a protective ordgr is
;5; pending, §he informaticn asserted to be confidential shall also be
15? exempt from section 119,07(1), F.S5. ©Such exemption shall apply
l?i whether the information is in the possession of an entity,

18 individual, or gtate agency, including the Qffice of Public

19 Counsel,

20 (c) When 3 utility or other person agrees to allow Public

31 Counsel to inspect or take possession of utility information for
22 the purpose of determining what information is to be used in a

23 progeeding before the Commission, the utility may request a

24 temporary protective order exempting the information from section
25 119.07(1), F.S., If the information is to be used in a proceeding
26§ before the Commission, then the utility must file a specific

57 regquest for a protective order under paragraph (al above, If the
28 | information is not to be used in a proceeding before the

39; Commission, then Public Counsel shall return the information to
3OE the utility in accordance with the record retention requirements

i
é of the nepartment of State.

{d) Confidential information which has not been sntered into
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the official record of the proceeding shall be returned to the

utility or person who provided the information no later than 60

days after the final order, unless the final order is appealed.

i1f the final order is appealed, the confidential information which

hag not been made a part of the record shall be returned no later

than 30 davs after the decision on appeal.

{&¢) (a) Any person may file a petition to inspect-and examine

any material which the Commigsion has ruled exempt from &,

119,07{1), F.S., or which is exempted under paragraph 3(3d) pendinag

the Commission's ruliig or as the result of the filing of a notice

of intent to request confidentiality. A copy of the patition must

be served on the affected utility or person which shall have 10

days to file a response as £o why the material should remain

exerpt, The petitioner shall have 7 days to file a reply to the

filed response. The Commission may set the matter for hearing or

issue a ruling on the pleadings. Material obtained by the

Commission in connection with an inquiry shall not be subject to

requests for inspection and examination until after the inguiry is

terminated.

{b) A finding of confidentiality notwithstanding, a source

may consent to inspection or examination by any person. Such

consent shall not constitute a waiver of confidentiality and only

the person(s) specified in the consent may inspect or examine the

material. The Commission may be requested to issue a protective

order to recognize the terms ond conditions of the consent., All

persons are urged to seek mutual agreement regarding access prior

to bringing a controversy to the Commission.

{7) Use of confidential information during formal

proceedings. The Commission may rely upon confidential

information during a formal proceeding and such information, if

otherwise admissible, will be received in evidence.  In such

event, reasonable precautions will be taken to segregate
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confidential information in the record and otherwise protect its

integrity.

{8) Duration of Confidential Claszsification.

{a) - Orders of the Commission granting confidential

clascification shall limit the duration of such clagssification to

a period not exceeding 18 months,.  The Commission may approve a

longer period if it finds, for goopd cause, that such longer period

18 noegessary to protect the ratepayers or the bUsiness operations

of the utillity or affected person.

{b) When confidential information is no longer needed for the

Commisgion to condiuct its business, the Commission shall order all

sergons holding such information o return it to the utility or

person providing the information.

{c} Confidential information not returned at the conclusion

of the period established under paragraph (a) of this subsection,

shall no longer be exempt from s. 119,07(1}), F,S., unless the

utility or affected person shows, and the Commission finds, that

the information continues to be confidential. Upon such finding,

the duration of confidential classification mav bhe extended for a

period of up to 18 months, or for a longer period if the

Commission finds, for good cause, that such longer period is

necessary to protect the business pperations of the utility or

affected person, While the Commission is considering an extension

under this paragraph, the information in question shall remain

exempt from 8., 119.07({)}, FE.85.

(2} Judicial Review. When the Commission denies a request

for confidential classification, the material will be kept

confidential until the time for filing an appeal has expired. The

utility or other person may request continued confidential

treatment until judicial review is complete, The request shall be

in writing and filed with the Division of Records and Reporting.

The material will thereafter receive confidential treatment
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through completion of judicial review,

Specific Authority: 350.127, F.S.
Law Implemented: 350,121, 364,183, 166,093, 367.156, F.S.

History: New 7/1/85, Amended
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Rule 25~22.008
pDocket Nno, 890252-PU

SUMMARY OF RULE

The proposed rule, which is a substantial rewording of Rule
25-22.006 (see Florida Adninistrative Cnde for present caxt)

aliminates the unnecessary distinction between general and

T

specifiad confiden ial elassifications.

©
1)
)

Under the proposed rule, all confidentiality regiests will be

0

ruled on expeditiously by the prehearing officec and any protest
to the ruling will be heard by the panel of conmissioners assigned
vo the case. The Commission’s affice of General Counsel will no
longer make tentative rulings on undocketed confidentiality
requests. Such requests will themselves be docketed,

The utility or person reguesting confidential classification
#ill have to submit to on2 unedited and at least EwO edited
versions of the material. On the unedited version, tae specific
information for which confidential classification is szought will
have to be highlighted. The ragquest must be accompanied by a
line-by~-line justification for classification. Thus, only actual

confidential information will be granted examption

#t
™
Q
b |

0
o
o
'-I
!
0

disclosure and an edited version of the material Wwill be available

for immediate public inspection. Absent good cause saown, 4

Q

The Division of Records and Reporting will maintain a daily
listing of confidentiality requests and make it available to tne
public,

Any person may file a petition to inspect confidential

material and shall serve a copy of the petition on the affepcted

(5!
<&

utility or person. 'Ihe atility or person will have ten days EO

file a response stating why the information should be kept

confidential, and the petitioner will have seven days to file a

Y - o
reply to tne

~

agponse. rhe Conmission will then have the pption

;

»f ruling on the pleadiags of setting the matter for hearing.

Bvery confidentiality reguest must contain an affirmative

statement that the information hwas not baen publicly disclosed.




Utilivies and other persons will be able to geb temporary

gxemption from tne public Records Law fot all tha documents being

inspected by Commission auditors until the exit conference. Then
thev will have 21 days to file confidential request.

.

shen utilitins or other persons agree to allow Public Counszel

to inspect or tase posse ssion of documents for the purpose of

= =

derermining what informaticn Public Counsal would like to use in. a

proceeding before the Commission, they will be abla 'to get a
ramporacy protective order exempting the information from public

jisclosure. When Public counsel decides what information it wants
vo use, then the utility or othet person can fiie a specifilc

roguest for a protective order.
Conridential material, whish is not made part of the recorg,

an be Kept by the commission not longer than 60 days after the

(¢]
-

inal order, unless it is appzaled; if appealed, not longer than

rn

3G days after the decision on appeal.

0

"1

ders grancing confidancial ~lassification will limit such
classification to period not exceeding 13 months unless, for good
cause, the Commission detarmines that a longer parind is necessary
to protect the ratepayers or the business operations of the

serind of

(o

atility or affected pecrson. At the conclusion of ‘the

slassification, the information will no longer he exempt ‘Erom the
sublic Records Law unless the ytility or affectad persen shows,

that the information continues to bg

-
=
L
“
-

and the Conmigsion £ i

confidential. The Commission may then extend the period of

(r
% 5
)

~lassification another 1B months or for a longer neriod, if

commission finds that such longer period is necessarty.

SUMMARY OF HEARINGE ON THE RULE

snon3e to the Commission's Notice of Proposed

Rulamaking, the Office of public Counsel filed a reguest f£or

L)

ring. The nea:ing was weld on November 17, 1983, before an

attocney from the commission's Division of Appeals acting as

.

Telus

Hearing Officer. The following parties were repres antad
- oS - &

sommunications, Inc.: florida Pay Telephone Association: Sputhern




3ell Telephone and Telegraph Company: Tampa fleceric Company:

Florida Powar and Light Company: Gulf Power companyi public

¥

Counsel: and the Commigsions staff., in addition, the small and
minority business advocate nad filed comments in response O Lhe
qotice of Rulemaking which were considered for inclusion ducing
vnie hearing., The lssues that were considerad at the heariﬁg were
rhose raised by Public Counsal. As formulated at the hearing,
those issues were as tollows: 1. ‘Should the proposed tule have a
time certain within which the Commission must rule on any reguest

cnr confidentiality? 2. should the proposed rule eliminate

¥

appeals from the prehesaring Officer's rulings on confidentiality

requests? 3. 3hould tnere be a jection in subsection (3) tay of

T+

the rule which would provide for walver of confidentiality if a

P

ity o¢ other prrson fails to file a reguest within 21 days

BEl

after staff takes possecsion of confidential information? 4.

should there be a provision in section {3} (b} of the rule which
would allow any person to object to a confidentiality request

-

ed in a formal proceeding? = >. who has the burden of sronf

=

£1
when a petition has been filed under section (6) {(a), which allows

any person to file a petition to examine any material the

Commission has exempted from Chapter 119, Flocida Statutes? and

.

6. What is the meaning of rhe phrase "to be gsed in a proceeding”

e

in paragraph (5) (<} relating to material public Counsel has been
illowad to inspect or take pogssession 9f?

These issues werea jiscussed at length by the participants at
the November 17, 1983, hearing. In addition, the parties were
allowed to file post-hearing comments and to respond to a proposed
final version of the rule issued by the Hearing Officer., ' The

Aiscussions at hearing and post-hearing comments resulted in a

T

agreement 0N socveral modifigations to the rule which were included
in the Hearing Officer's proposed final version submitted for the

sion's consideration. For example, 2 sectlion wWas added to

{a-
o
=
o
(]

orovide for a waiver of confidentiality under cectain

circumstances and parcies £iling confidentiality reguests w

=

]
"
w

e
(&3

directed to cleacly sty their requests to indicate that

¥

-

confidential ity was I reouested, The Hearing DEfficer a

i
pa
pus
~
-




recommended a provision in the rule which would reguice the
Commission to act “"expeditiously" on all confidentiaiibty requests
and would make clear that any person could petition the Commission

to inspect and examine any material classified as confidential by

the Commission, whether the clarification was pursuant to a
specific ruling or the material was being held as confidential
pending final disposition of the confidentiality request.

March 246, 1990

The proposed final version of Rule 25-22.006 was congidered
by the Commigssion a% its public agenda conference held on March
20, 1990, At that time, th2 Commission medified one section of
the rule. That modification was to specifically adopt Public
Counsel's proposal to reguire the Director of Records and
Reporting to maintain a daily listing of confidentiality redquests
which would be available for public inspection. With that

modification, the Commission voted to adopt the rule,

FACTS AND CIRCUMSTANCES: JUSTIFYING THE RULE

“The present :ulé worked fairly well until approximately a
year and a half ago when the Commission was £looded with
confidentiality requests, which were the result of increased
competition among utilities, particularly in the
telecommunications industry. In several dockets, the prehearing
officers and the full Commission itself, were having to devote an
inordinate amount of time to hearing motions on confidentiality.

With the overload of confidentiality requests, problems with the

confidentiality rule began to emerge,

To resolve these problems and the ever increasing backlog of
confidentiality requests, the General Counsel and the Executive
Director convened a task force to review the Commission's
procedures relating to confidential information. After thoroughly

examining the confidentiality rule in light of the problems

resulting from the increasing number of confidentiality requests,
the task force issued its final report which recommended revising
the rule to simplify and clarify the Commission's procedures,

Legislative changes to Chapters 266 and 367, Florida Statutes, in

19892 also required modification of portions of the rule,




