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FEDERAL EXPRESS

Mr. Steve Tribble, Director
Division of Records and Reporting
Florida Public Service Commission

101 East Gaines Street —

Tallahassee, Florida 32399-0870 700 699 -G

Re: Seminole Fertilizer Corporation Petition For Declaratory
Statement

Dear Mr. Tribble,

Enclosed find the original and 10 copies of "Petition
For Declaratory Statement” filed by and on behalf of Seminole
Fertilizer Corporation. I have also enclosed an extra copy
along with a self-addressed stamped envelope. Please date-
stamp and return to me at the Palm City address.

If you should have any questions regarding this filing
please do not hesitate to call.

Sinferely,

/ Richard A 3
Attorney

Seminole tilizer Corp.
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cc: w/enclosures to:
Commissioner Michael Wilson, Chairman
Commissioner Jerry Gunter
Commiseioner Tom Beard
Commissioner Betty Easley
Commissioner Frank Messersmith

Jim Dean
David Smith, Esquire
Susan Clark
_ Robert Trapp
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‘THB FLORIDA PUBLIC SERVICE COMMISSION
Petition of Seminole ) Docket No.
r Corporation for a )
tement Concerning ) Submitted for Filing:
"‘a Cogeneration )
‘ ) August 16, 1990

Seminole Fertilizer Corporation ("Seminole"™ or

"Petitioner®), pursuant to Section 120.565, Florida

;Mspé;g;jg,7and‘ ule 25-22.020, Florida Administrative Code, by
and ‘through its undersigned attorneys, files its Petition for

fDeﬁ“a'ftdgy sgatement. requesting that this Commission issue

ff,decfétfnﬁfthat the planned financing and ownership

structure of the ccgeneration facility for Seminole, as that

ncing and structure is described herein: (a) will not

t ﬁﬁ or be deemed to constitute an unlawful sale of

ricity; (b) will not cause Seminole or the
partn ;ship%iessor that will own the cogeneration facility,
or. any of its individual partners to be deemed a public

i

Y. as that term is defined under Florida Law; and (c)

Bt

(not cause Seminole or the partnership/lessor that will

own the cogeneration facility, or any of its individual
;pattnezs to otherwise be subject to regulation by the
Commission. In support of its Petition Seminole says:

‘1. The name and address of the Petitioner are:

Seminole Fertilizer Corporation

Post Office Box 471
tow, Florida 33830

13) S33-aT DOCUMENT NUMRTR-DATE

07433 ALUG16 1833
“-3C-RECCROS/REPCRTING




Paul Sexton, Esquire

Richard A. Zambo, P.A.

211 South Gadsden Street
Tallahassee, Florida 32301
(904) 222-9445

| /PHE ORDERS AND STATUTES INVOLVED

3. The brders and statuteson which a declaratory
staﬁemept‘tslsought include the following:

a) ' Those provisions of Section 366.02, Florida
Statutes, defining "public utilities"™ subject to the
jurisdiction of the Florida Public Service Commission:

(1) "Public utility" means every
person, c¢orporation, partnership,
associatiocn, or other legal entity and their
lessees, trustees, or receivers supplying
electricity or gas (natural, manufactured, or
gimilar gaseous substance) to or for the
public within this state....

b) Those provisions of Order No. 17009, issued in Docket
No. 860725-EU on December 22, 1986, finding that a lease
financing of a cogeneration facility by Monsanto would not
result in or be deemed to constitute an unlawful sale of
electficity, would not cause the lessor to be deemed a public
uti&;ty-undgr Florida law, and would not subject Monsanto or
ite lessor to regulation by the Commission :

This Commission has taken the
position that a QF may not engage in a retail

sale. In ;.e... Amendment of B.l__s 25-17.80
relatipg fo cogeneration,

Order No.12634, issued October 27, 1983, at



Rule 25-17.835 apd

&L l__ 7.8 (sic)

Ls of Cogenerate

Egg;ggi Rg;gil Sales, Order No. 15053
Isgued Septemb:r 27, 1985, at 9-10.

-~

(at pages 2 & 3)

* * %

Since it is clear from Monsanto's
petition that it will not hold legal title to
every piece of equipment constituting the
proposed cogeneration facility, will a
‘prohibited retail sale occur between the
lessor of the QF and Monsanto? Based on the
terms of Mornsanto's proposed lease agreement,

we conclude that no sale will occur.

*~ Monsanto is leasing equipment which produces
electricity rather than buying electricity
that the egquipment generates.

(at page 3)

* % %

Were Monsanto to purchase its
proposed cogeneration equipment, this
Commisgion would have no jurisdiction over
either the QF or Monsanto.

(at page 4)

* % %

« « Monsanto has leased an asset, the
qualifying facility equipment, that will
allow it to generate its own thermal and
electric energy. Monsanto is, therefore,
serving itself and neither it nor its lessor
would be subject to Commission jurisdiction
under chapter 366, Florida Statutes.

{at page 5)
¢) Those provieions of Order No. 18302-A, Issued in
Docket No. 870446~EU on October 22, 1987, in which the

Commisgion found that a planned sale of electricity by P.W.




Venturee, Inc. to an unrelated consumer (Pratt and Whitney)

ted a sale of electricity "to the public" under
366.02(1), F.S.:

«+ « » The Commission's jurisdiction does
not turn on the size of the territory or the
number of customers but, more simply, on the
supply of electricity to an unrelated entity.
We hold that the statutory language "to the
public"™ does not permit us to find that
8ervice to one, or a few, or some members of
the public is nonjurisdictional, for one
embarked on that course the statute does not
tell us where to draw the line.

{at page 4) * k&

e« » [W e hold that the jurisdictional
boundary is marked by the separateness of the
supplier and the consumer of electricity,
such that the supplier of electricity is
serving a member of the public rather than
jitself, and not by the number of consumers
involved. One indication of separateness is
whether the risks of production associated
with a cogeneration facility are assumed by
the supplier rather than the consumer.

(at pages 6 & 7)

4. The Commission has over time identified points on a
jurisdictional continuum. At one end, it is clear that a
person may engage in self-service by owning a cogeneration
facility (in which case the Commission's jurisdiction would
not vest). At the other end, it is equally clear that a
person who simply sells electricity to another unrelated
person engages in a prohibited retail sale (in which case the
Commisgions jurisdiction would vest). In Monsanto, the
Commission fecagnized that financing arrangements may place

ownership of cogeneration facilities in someone other than



tranaaction, 4t Beeks the Commission's confirmation of that

fact.

5. Seminole operates a phosphate fertilizer

* man cturing comglex and mine in Bartow, Polk County,

Fl_1 §g5 within the service area of Tampa Electric Com_any
{TECO'. Scminole:presently owns and operates at that site a
nominal 35@W (37M¥W rameplate) qualifying cogencration
facil%ty which produces electric and thermal energy from
'wastg‘heat” recovered in the fertilizer manufacturing
process. Semincle is now involved in the process of
sybét&htially expanding the cogeneration capacity (the
'expgnsion')lat that site.

| 6. Seminole's current cogeneration capacity is some 10
to 15 MW less than it's electric power needs, and utilizes
only about half of the waste heat generated by its fertilizer
manufacturing operations. Seminole's expansion is planned to
recover up to Qﬂ%wof that available waste heat and generate
appzﬁ&imately twice as much electric power as Seminole
requires. The expansion will be implemented in two "phases”.

Phage One will entail the addition of a nominal 36MW (37MW




gtég\stéhm'tﬁrbine-generator using steam generated from
red waste heat. Phase Two will entail the addition of
1fzzuﬁj(28nw namepl ate) combustion gas turbine-
or supplying electricity, steam superheating and
ng;stéam; bringing Seminole's total cogeneration

capa%ity to a‘nominal 93MW (102MW nameplate)}. (The

:omb tion gas turbine will be fueled by natural gas, with

propane, oil or other refined fuel as a back=-up). The

generating capacity will be used for two purposes; one, to

'éerv he eﬂéﬁtgic power needs of Sfeminole, and two, ton
fulfill the obligations of an electric power sales
agreement (s) ﬁiﬁhione or more utility(ies).

7. Seminole has executed a letter of intent for Phase-
One Qfsthe expansion and expects to execute a letter of
tnt¢h£¥ for Phase~Two in the next 30 - 60 days. The steam
turbine~generator and combustion gas turbine-generator will
be iggtaﬂdtéﬂ'umder separate construction schedules and are
exﬁeéfeﬂ to be completed in the late 1991-early 1992 time
frame.

8. Seminole proposes to finance the expansion in a
manner which will allow "off balance gheet" accounting
treatment for financial purposes. 1In order to accompl ish
thi; objéctivef the cogeneration assets must be owned by an
entity other than Seminole. With this basic requirement,
and being aware of pertinent Commission policy, Seminole,

after investigating a number of alternatives, has determined

6



that a "lease financing" (similar to the Monsanto
~arrangement) will best meet it's objectives. Unlike
‘ﬁbﬁgahts,‘ﬁbweéér, Seminole will "create" the lessor which
will own the cogeneration facilities for lease to Seminole.
| ‘9, ‘"Seminole's proposed financing of the cogeneration
expansion will place ownership of existing and planned

cogeneration assets into a limited partnership which will

lease a portion of the facilities to Seminole for its
operation and use. The limited partnership is currently
anﬁiciﬁated'ﬁo;be created by the following general sequence
of events: kEL;g;, Seminole will transfer existing

cogeneration assets, tangible and intangible, into a wholly

subsidiary ("Sub”). Second, Sub will organize a
limited partnership ("partnership”) into which it will
transfer cogeneration assets in exchange for general and
limited partnership interests. Third, Sub will sell
partnership interests to one or more investors, retaining a
general partnership interest for itself. (This seguence as
well as other pertinent information is graphically depicted
in Atfachment A hereto).

10. Seminole will enter into at least two business
arrangements with the partnership. One arrangement will be a
leagse of an undivided interest in the cogeneration
facilities for purposes of generating Seminole's electric and
thermal energy needs. (The concept of an undivided interest

is negessary because the slzing of the three generating units



be an operating and maintenance (O&M) agreement under

Semtnblé‘wili be obligated to operate and maintain the

lessor's ‘cogeneration facilities, for purposes of generating
Semi  1é'sﬁi§nerg§ needs and also for purposes of generating
the iéquired energy and capacity necessary under the
partnership power sales agreement(s) with one or more
utility(ies).

11. The lease agreement and O&M agreement have not
yet been developed and will likely not be developed until
after the Commission issues its order in this matter.
However, petitioner represents that by virtue of provisions
of ‘a lease, an 0&¥ agreement, or otherwise, the proposed
iease financing will have the following characteristics:

/&) Seminole, as operator of the facility, will be the
aPpiicant Ebr the Qualifying Cogeneration Facility
certification.
| “b) Seminole will be obligated to make fixed lease
payments to the lessor throughout the term of the lease,
including any extensions. Such payments represent a return
Of*éﬁﬁital ﬁlus-é return on investment to the partnership,
and reflect the value of the transaction to Seminole and the

requirements of the capital markets. (Though not finalized,




to lsg"gathejvﬁlue of the assets used by Seminole).

c) The lease payments will be fixed throughout the life
*Qf*théfia;sé;%subject to an annual escalator to be specified,
and will not vary as a result of electrical generation or

production rates. Electric power generated by Seminole with

1easedﬂfaci1tties for it's own consumption will be the
property of Semirnole .

id) Seminole will be obligated to make lease payments
during outages of the cogeneration facility for either
planned or unplanned events, except however, Seminole will be
excﬁﬁéﬁ’ftomQSﬂch payments if: (a) the facility expansion is
not completed; or, (b} the facility experiences an event of
Force Majeure. (The partnership/lessor has "priority" on
available generation from the facilities in order to meet its
capacity sales obligation and the partnership/lessor will
relieve Seminole of its obligation to make lease payments
during periods of Force Majeure).

(e) Seminole will be physically responsible for the
maintenance, repair, replacement and operation of the
equipment. The cost responsibility has not yet been
determined but will be reflected in the agreed upon annual
lease amount, O&M agreement fees, and other arrangements

among the parties.




(f) Seminole will furnish the vaste heat for producing
electric aﬁaﬁlﬂérmal energy. The partnership/lessor will be
:Eﬁspnsibi§ fof fﬂe cost of the fuel for the combustion
gas turbine-generator.

Iéq The initial term of the lease is expected to be in
the ;égge of 10 to 15 years with a 5 year renewal. At the
expiration of the lease Seminole will have the option to
renew “the lease for additional term(s) or purchase the
ﬁaqiiity. The lenqth of additional terms as well as the
purchasg‘gpice will be dictated to a large degree by the
‘Ihﬁernal Revenue Code and financial accounting constraints.
~«{h) The risks assumed by Seminole are substantial and
in im'a::n’y ‘ways are similar to those associated with
conventional debt financing. Had Seminole borrowed the funds
to finance the expansion, Seminole would be obligated to
repay the loan in periodic fixed payments regardless of
electric production rates, and would operate, maintain and
be responsible for the operation of the facility. Except for
events of Force Majeure, Seminole remains at risk regarding
the mechanical operation of the equipment.

12, Seminole believes that 1it's proposed 1lease
financing arrangement does not result in a sale of
electricity because:

(&) Seminole will be the owner of that portion of the
electricity produced by the facility for consumption by
femindle and in no sense will the electricity be socld by the

lessbr to Seminole.

10




power ‘for sale to one or more utility(ies).

}Vigkgg pqymeﬁts will be fixed and will not vary with

o akes
u}ééﬁi501ﬂp as operator of the facility, will be the
K cgént for the dualifying Cogeneration Facility
céttificatignt

| " “pHR DECLARATORY STATEMENT SOUGHT

_13} Seminole seeks an order by the Commission declaring
:thgtsﬁhe planned financing and ownership structure of the
cogeneration facility: (a) will not result in or be deemed
to constitute an unlawful sale of electricity; (b) will not
cause Seminole or the partnership/lessor that will own the
cogeneration facility or any of its individual partners to
be deemed a public utility as that term is defined under
Florida Law; and, (c) will not cause Seminole or the
partnership/lessor that will own the cogeneration facility or
any of ites individual partners to otherwise be subject to

requlation by the Commission.

11




angement -and that, under the facts presented,

be'no "retail sale" of electricity that would

'fn”nnﬁkr Chiytex 366, Florida Statutes. The key

‘M course, is whether the limited partnership or any

die“believés, under the guidance of this
‘ﬂégisions, that Seminole's proposal is a bona
icé d%kﬁngement, and that no party is
'supplling electricity to or for the public”. Rather,

~through the use of leased equipment, will be

: ng‘éiéctriCity for its own consumption, an activity
in\whigh this Commission has declared noc interest.

‘The ‘Commission has entered a series of orders

construing Section 366.02(1). Initially, the Commission
determined that QFs were prohibited from making "retail
éaléé;} which it defined as the sale of electricity to an

unrelated party. Over time, the Commission has identified a

jurisdictional continuum which, at one end identifies a

ted n@ta&l sale” and at the other, identifies clearly
permissible self-service by a QF. The prohibited situation



ne or more unrelated persons such as in the

and P.W. Ventures cases).l The permissible

y it oﬁns. The Monganto case dealt with the

own consumption. The Commission held that Monsanto's proposed

lease-financing of a facility did not involve a retail sale

it 4t conetituted a bopna fide self-service
i 2

While the specific facts of these cases are

instructive, Commiszion policy regarding Chapter 366, rather
than strict adherence to the literal fact patterns of
previous cases, should dictate the analysis. In Monsanto,
the Commission focused on who bore the risks of operation of
,the facility, rather than ownership of the facility. 1In that
case, Monsanto, like Seminole in this case, would pay a fixed
annual amount for the use of the facility, would operate the
facility and would bear risks associated with operating the
facility. 1In P.W. Ventures, the Commission again focused

In re: Petition of Timber En_m Repources, Inc., Docket
.6,1621-EU: .I_n xIe; __es;Ltz.g_n of PW Ventures, Inc. for a
3 4in Palm Beach C County, Order No. 18302—

etition of !gmn.t.q Company for a8 Declaratory
‘ tning the Lease Finapcing of a Cogeneration
: "f“j;, ezaer No.

17009, Docket No. 860725-EU.
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on tiie risk of operation which risks, unlike Monsanto or
:s;eminol;g"s proposal were borne by the owner of the equipment
rather than the consumer of the electric power. The risk of
operation, however, should not be the sole focus of the
:aenaleyzsi;s,. The basic reason for the prohibition against
retall sales was to prevent third parties from "cream

skimming” and enticing high volume customers to forsake the

) ty-as their primary supplier. This was a policy argument
that the Supreme Court invoked in PW Ventures V. Nichols, 533
2d 281 (Fla. 1988) when it upheld the Commission's
etation of Section 366.02(1):

What PW Ventures proposes is to go into an
area served by a ntility and take one of its
_major customers. Under PW Venture's
interpretation, other ventures could enter
into simil ar contracts with other high use
industrial complexes on a one-to-one basis
and drastical ly change the regul atory scheme
of this state. The effect of this practice
would be that the revenue that otherwise
would have gone to the regul ated utilities
which serve the affected areas would be
diverted to unregul ated producers.

{at p’aée 283)

17. Seminole's proposal does not in anyway involve a

dewv: per iSeeking to "gkim™ utility revenues. To the
contrary, ©Seminole's proposal is a means of expanding its
sel f-service capability via an off balance sheet financing
that it alone can initiate. Because there are no electric
sales revenues (other than those from sales to a

- utility(ies)) being diverted to an unregul ated producer, no

14



arrangement in Florida. This is a unique,
»d ‘and controlled transaction that simply
expands ?’s'emiiidfl e’*-:s sel f-gervice capacity and more fully
utiuz?és :z_wanzéhle waste heat.

The Supreme Court also embraced, albeit indirectly,

the "risk" concepts used in the Commission's Monsanto and PW

Ventires decisions. In rejecting as irrelevant the fact that
a project becomes non-jurisdictional when it is owned by the
customer, the Court stated:

‘The xé{ipgrtis'e and iavestment needed to build

- a power plant, coupled with economics of

scale would deter many individuals from

. producing power for themselves rather than

simply purchasing it. The legislature

determined that the public interest required

only 1limiting competition in the sale of

electric service, not a prohibition against

self-generation.
(at page 284)
In other words, the legisl ature decided not to regulate self-~
service because the cost of entry would serve to "regulate"
most Bel f-service situations and thereby limit competition.
In light of this language, the question is not "does the
customer bear 31l of the risks of operation”, but is: "is the
potential for competition limited because the customer faces
the cost of entry?”

19. When a developer designs, permits, finances, buil ds

-and operates a generating facility and the customer simply

‘buys electricity, clearly the customer faces no barrier. The

15



.from the spread between the electric utility rates and

tric power sel ling price. A developer could thus

becomé‘;{h formidable competitor. Under the Commission's view,
the legislature sought to regulate this type of direct
competition.

20.  In this case, however, as in the Monsanto case, a

is seeld.ng a means of conserving energy and serving

ite electric need: by self-generation, and has structured
etion esigned to finance a cogeneration facility for
its own Use. | In this case, Seminole presently: 1) has
contracted and paid for engineering services to design the
project; 2) is procuring necessary permits; and 3) has
developed a financing mechanism for the project involving a
subsidiary, a limited partnership and various specially
structured rel ationships. In addition, Seminole will operate
and maintain the facilities; and, will share in the risk of
the project through the lease and O&M agreements with the
partqe:r:ship and through its ownership of the subsidiary.
Bach of these elements creates a substantial barrier for
sel f-generation and 1s compatible with the Supreme Courts
concept of natural regulation.

21. The facts of this case show that Seminole's
proposed off-bal ance sheet structure financing is a bona fide

sel £~-service arrangement and that there wil l be no "retail

16




This is an arrangement initiated and

tured by 'Seminole to expand it sel f-service

Seminole wil 1l bear substantial risks in the
project as well as the cost of initiating this project.

no party to this transaction is "supplying

elef,tricity to or for the public within this state®™ under
Section.366.02(1).

Seninole believes that its proposal cannot result
in a sale of electricity. Nevertheless, assuming arguendo

that Egisgal-e'iﬁtould be deemed to take place, it would not be

a sale "to or for the public". The fact that Seminole has
1ni.t{i‘ated this structure and indirectly participates in the
pari't'::net}_ah'lp through its subsidiary means that the sale is not
to a member of the "public®™ but to a closely rel ated entity
with a direct economic interest in the design, construction
and operation of the facility. The Commission's definition
of a "retall sale" requires that the sale be to an "unrelated
entity™. This implies that a sale between "rel ated entities”
would not be & retail sale. (In considering this point, the

Commission should remember that the policy objective of the

17



prohibition is to prevent cream skimming

ies of one-to-one transactions).

Seminole has ;i:eoent.ly received several preliminary proposals
and -contem,pla;tes a financial closing by November 15, 1990;
suchcl osing el,:a:eing contingent upon favorable action by the
C'c.mmis”sion in this metter. Accordingly, it is critical to
Seminole's financing of this project that the order requested
herf‘gih ‘be "figsue’é by this Commission on an expedited basis.

ﬂé\figREVEOeR-‘E:, Seminole respectful ly requests that this
Cam‘n@fﬁéioh consider and resolve these matters as
expeditiously as possible by entering an order declaring that
the proposed financing and ownership structure, as that
fi.na-nc'ﬁii:ng and structure is described herein (a) will not
result in or be deemed to constitute an unlawful sale of
electricity; (b) will not cause Seminole or the
partnership/lessor that will own the cogeneration facility or
any of its individual partners to be deemed a public utility
as that term is defined under Florida law; and, will not
cause‘seminole or the partnership/lessor that will own the

cogeneration facility or any of its individual partners to

otherwise be subject to regul ation by the Commission.

ig




Respectfully Submitted,

RICHARD A. ZAMBO
Richard A. Zambo, P.A.
598 Hidden River Avenue
Palm City, Florida 34990
(904) 220-9163

Attorneys for
Seminole Fertilizer Corp.
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