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PLEASE REPLY TO: 
August 15, 1990 

PALMClTY 

PBDBRAL BXPRBSS 

Mr. Steve Tribble, Director 
Division of Records and Reporting 
Florida PUblic Service Commission 
101 East Gaines Street 
Tallahassee, Florida 323 99-087 O 

Re: Seminole Fertilizer Corporation Petition For Declaratory 
Statement 

Dear Mr. Tribble, 

Enclosed find the original and 10 copies of "Petition 
For Declaratory Statement" filed by and on behalf of Seminole 
Fertilizer Corporation. I have also enclosed an extra copy 
along with a self-addressed stamped envelope. Please date­
stamp and return to me at the Palm City address. 

If you should have any questions regarding this filing 
plea.se do not besi tate to call. 
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r/,.cy'~':'B~~ ·'l,BB FLORIDA PUBLIC SBRVICB COIUIISSION 

J:;··~~~¥.~\' t>~t·~.ti·i~'. of Se~inole ) Docket No. 
·f'tt~:~.ll'.11.~er cQtporation for a ) 

<: .. 'J~.9l•J:~f.()J:Y; \$.~a,t:·~ent Concerning ) Submitted for Filing: 

;7'?t:;~~~~~i~e:~·~l,f9':-~f a Cogeneration ~ August 16' 1990 

'S:~JD,in:e>le Fertilizer Corporation ("Seminole" or 

"P~t·~~·ion,r•), pursuant to Section 120.565, Florida 

'S~a~ijt;~s, \anci,i~ul~ .25-22.020, Florida Administrative Code, by 

and· "1:.trroµgh its undersigned attorneys, files its Petition for 

Declit:r.a,tor,y ~t.atement, requesting that this Commission issue 

~· .. .q~~~r de9laring. that the planned financing and ownership 

structl.Jt:.e of the co9eneration facility for Seminole, as that 

f~~~~~~q'f:ilg·. 4nd structure is described herein: (a) wil 1 not 
~'j~i~;~;;o}~:\:,.-;, "":°L f' 

r:e~·ul.t in or be deemed to constitute an unlawful sale of 

e~·-.·~:t?:t1ci.tY.1 Cb) wil 1 not cause Seminole or the 
~. ,, c;, /t,·t:~~_;( 

Pi~;ttti~·•hipfle$sor that will own the cogeneration facility, 

or •nY· of i~a individual partners to be deemed a public 

ut~.'li'~Y,, a.a :ttl'at term is defined under Florida Law; and (c) 

<~.J.l!;l •r,i<>t cau~e ,Seminole or the partnership/lessor that will 
' own the cog~heration facility, or any of its individual 

,par,t.llers tr.> otherwise be subject to regulation by the 

Comm~esion. In support of its Petition Seminole says: 

, ':t; • T}le name and address of the Pe ti ti oner are : 
).'" 

i;;:emi~Ql,e Fertilizer Corporation 
Po.st Off,ice Box 471 

:'·Bar,.t;ow, J?'lori.da 33830 
(til.3) 533:..2111 

OOCUMENTNUMB~R-DATE 

0 7 4 3 3 AUG 16 1993 

-1-, SC-RECORDS/REPORTIN9 



,,il;~~~i~:~~":;Al,l/Pl·eadl.ngs, motions orders and other documents 

'r\·~,cit£~-.g~~9~:t:ols:erit'l:nole are to be served on: 

Ri9bard A •. ~ambo., Esquire Paul Sexton, Esquire 
'.lfi(!hard.~ •. $ambo, P.A. Richard A. Zambo, P.A. 
~!8, ~il~:~'n. ~lver Avenue 211 South Gadsden Street 
~,~~m l~it,yJ Florida 34990 Tallahassee, Florida 32301 

(407) 220.;_9163 (904) 222-9445 

3. The orders and statutes on which a declaratory 

.sta~eme'11t ts 'soug})t include the following: 

a}' Those provisions of Section 366.02, Florida 

"Statute;s, dttfining "public utilities" subject to the 

ju~~·sd:j:ction of the Florida Public Service Commission: 

Cl} "Public utility" means every 
p e r s·o n , c o r po r a t i o n , pa r t n e r s h i p , 
assoc}ation, or other legal entity and their 
lesliJ,;tes, truste.es, or receivers supplying 
~iect.r:icity or gas (natural, manufactured, or 
sim!lar gaseous substance) to or for the 
public within this state •••• 

b) Those provisions of Order No. 17009, issued in Docket 

·No. 86.0125-EU on December 22, 1986, finding that a 1 ease 

financing of a cogeneration facility by Monsanto would not 

r.e,µ,lt in o.r be deemed to constitute an unlawful sale of 

electricity, would not cause the lessor to be deemed a public 

utt1·~.ty ·un.Qer F1orida law, and would not subject Monsanto or 

its lesE;or to regulation by the Commission : 

This Commission has taken the 
positJ.on that a OF may not engage in a retail 
,Eiale.' J.n rn Amendment .Q.f fill1" 25-17 .80 
tbUUlSb ~S-17.§9 ulating il cogeneration, 
Order No.12634, issued October 27, 1983, at 
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,,21:1 !n .au . Repea1 s2l. .BJ.!l,g 25-17 .835 AnQ 
f\aQ:ptJ;on llf .RY.lll 25-17 .. 88, 15-17.BBi <it.cl 
:A.mt:: 2s:·.:.11:01tl ::. lfilgl.!ng .2.f C.Q.9,gng.r_1_tg_g 
l.n.fb:su .BJl.t.Ail .§.A.lJi..ir Order No. 15053, 
Issued Septemb lr 27, 1985, at 9-10. 

('~'" pa.ges 2 & 3) 

* * * 
Since it is clear from Monsanto's 

petition that it will not hold legal title to 
ev,ery pie.ce of equipment constituting the 
propo·sed cogeneration facility, will a 
prohibited retail sale occur between the 
lessor of tt>e OF and Monsanto? Based on the 
tenns of Mons~nto's proposed lease agreement, 
we conclude that no sale will occur. 

·· ~· Mon$anto is leasing equipment which produces 
el.ectricity rather than buying electricity 
thf:t the equipment generates. 

{at pige JJ 

* • * 
Were Monsanto 

·proposed cogeneration 
Commission would have no 
either the QF or Monsanto. 

(.at page 4) 

* * * 

to purchase its 
equipment, this 
jurisdiction over 

••• Monsanto has leased an asset, the 
.qualifying facility equipment, that will 
allo~ it to generate its own thermal and 
electric energy. Monsanto is, therefore, 
serving itself and neither it nor its lessor 
would be subject to Commission jurisdiction 
under chapter 366, Florida Statutes. 

(at page 5) 

c) Those provisions of Order No. 18302-A, Issued in 

Docket No.. 870 446-EU on October 22, 1987, in which the 

:Comtni es ion found that a planned sa 1 e of el ectr i city by P. w. 
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v•ntq,res, Inc. to an unrelated consumer (Pratt and Whitney) 

·con'at'i}t·uted. a sale of electricity "to the public" under 
'!i ,- \~·.-"-~( 

••• The Commission's jurisdiction does 
not. tur.ri: on the s.ize of the territory or the 
nuniber-, ·of customers but, more simply, on the 
supply of electricity to an unrelated entity. 
We hold that the statutory language "to the 
publ~c• ~oes not permit us to find that 
se·x-v,ice. to one, or a few, or some members of 
't.b,e, pqblic is nonjurisdictional, for one 
em~rked on that course the statute does not 
tefl us where to draw the line. 

* * * 
••• cw;e hold that the jurisdictional 

boundary is ill&rked by the separateness of the 
sup_plier and the consumer of electricity, 
such that the supplier of electric! ty is 
servi:ng a member of the public rather than 
itself, and not by the number of consumers 
involved. One indication of separateness is 
whether the risks uf production associated 
with a cogeneration facility are assumed by 
the supplier rather than the consumer. 

(at pages 6 & 7) 

4. T:he Commission has over time identified points on a 

jurisdictional continuum. At one end, it is cl ear that a 

person may engage in self-service by owning a cogeneration 

fiL(:il~ty (in w}lich case the Commission's jurisdiction would 

not vest). At the other end, it is equally clear that a 

person who simply sells electricity to another unrelated 

person engage$ in a prohibited retail sale (in which case the 

CommiSfJions j~risdiction would vest}. In Monsanto, the 

Comm.tsfllion r:.ecogni;ed that financing arrangements may place 

ownetship of cogeneration facilities in someone other than 

4 



" '• ... . :· ..... ~~a,;~', ..... · :'."., 
"·t~M!):;ft~S,():Jl·~~UJ'ing the equipment to generate el ectr ici ty for 

)'·tftii ·' Ji'.(,9(.jll~~ptlon. M()St importantly, the Commission found 
_,£t ~·.,~)'t.j:~ .• i.· ... :.~'.-~.·', /c. ,:__:.,- "<:}•: -··· - ' '' 
- ' '~'-_ . - - '" - -'~~ .. 
that":kcer.~a·in such arrangements are not jurisdictional. 

,, ~: - - ¥-..;' -_ .• 

AltbQugb Semi.nole believes that the proposed financing and 

own~'.'~~~~rJ;r··f:!~·.i~uct·~re ltl.!1 -~ result in a j ur i sdi ct iona 1 
. "--'<: -, f . 

transactio.rt., it seeks the Commission's confirmation of that 

f'.~~~'" 
;~~ .... {~~ :" ., 

DI. lAC'l'S PRESBl1'1'BI) 

S.. S em i no l e ope r a te s a p h o s p hat e f e r t i 1 i z e r 

Jll-~~,~~'.ctu-r:i5ng cc>'Dt,pl ex and mine in Bartow, Polk County, 

·fl.Qf''~'~' w;ithin ·the service area of Tampa Electric Com_ any 

{TECO:'. S~mlno:.e,S·~present ly owns and operates ~t that site a 

nom.tn.al 35;MW (37MW name pl ate) qualifying co9en~ra ti on 

facili.t;y which produces electric and thermal energy from 
) 

•wa·st~ heat" recovered in the fertilizer manufacturing 

process. Seminole is now involved in the process of 

f:!;tJ;rsta·lltiall:y expanding the cogeneration capacity (the 

1':.expims.t.on•) .at that site. 

6. $eminole' s current cogeneration capacity is some 10 

to 15· MW l~ss tban it's electric power needs, and utilizes 

only about ·half of the waste heat generated by its fer ti 1 izer 

rnanutaeturing operations. Seminole's expansion is planned to 

recov.~r up to 90% of that avail able waste heat and generate 

appro;xitnately ·twice as much electric power as Seminole 

~equi;J,:~.e. 'lhe ~xpansion will be implemented in two "phases". 

Phase One will entail the addition of a nominal 36MW (37MW 
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-j·:'.·{:1~. ~:l-!; 
~~Pli•te) .steam· turbine-generator using steam generated from 

t~~!~:~~il ns~e be11t. Phase Two will entail the addition of 

·a ·)~o;iifi:li-'.l ·22Mw f28MW nameplate) combustion gas turbine-
·s~- ,. , .. ,. 

·" 
gen.e~'.!-~·or supplyi:11g electd.ci ty, steam superheating and 

,.•f 

proc~~~fs; st:ea.m; l:>ringing Seminole's total cogeneration 

ca.pa·~i-ty to a nominal 93MW (102MW nameplate). (The 
. ·.t: 

·.<i~!t!?.~~:~~ion, gas .tJ.lt(bine will be fueled by natural gas, with 
'~\{' _'.;'~.-~e,,·;r_<:t~;\~l{> 

propa?e, ·oii or other refined fuel as a back-up). The 

g~pe.:r:at!ng ca:pacity wil 1 be used for two purposes; one, to 

s,e~v·~~~J:'he e;le.ot:J;lc power needs of Seminole, and two, tt'l 
' ~~:i: 

fulfill th_e :Obligations of an electric power sales 

agre~~nt{~) wH:h -one or more utility(ies). 

7. Seminole has executed a letter of intent for Phase-

One ()f the expansion and expects to execute a letter of 

iritel)t for Phase ... Two in the next 30 - 60 days. The steam 

turbine-generator and combustion gas turbine-generator will 

l::te in,J:Jt~-;lle.d un·aer separate construction schedules and are 

exJ,?e~:tea to be completed in the late 1991-early 1992 time 

f.r~e •• 

8. Seminole proposes to finance the expansion in a 

mannei which w il 1 al 1 ow "off balance sheet" accounting 

treatment for financial purposes. In order to accomplish 

thi··~ objective, t)le cogeneration assets must be owned by an 

entity other than Seminole. With this basic requirement, 

and bei·ng aware of pertinent Commission pol icy, Seminole, 

af.t&r investigating a number of alternatives, has determined 

6 



tb•t. .a •1ease financing• (similar to the Monsanto 

ax-r'l!i:ng~?ment) will best meet it's objectives. Unlike 
·"- ,__',,_ - ,F~r; 

tlobsanto, howe~:et, Seminole will "create• the lessor which 

will own the cogeneration facilities for lease to Seminole. 

'.9., Seminol.eli;J proposed financing of the cogeneration 

ex.pan.;!310n will pl.ace ownership of existing and planned 

,c~~en~t:(a~'iC?fl· assets into a limited partnership which will 

i·iease a portion of the facilities to Seminole for its 

operat,ton and use. The limited partnership is currently 

atj£'i<:lptted if;O J:>e: CteatEd by the f Oll Owing general Sequence 

l..ililr Seminole will transfer existing 

cogener~tiOn'~ssets, tangible and intangible .. into a wholly 

.owne'B\'·':subai:diarf ("Sub"). S!'ilcond, Sub wil 1 organize a 

limited partnership (ttpartnership•) into which it will 

transf.,.er .co9ener:ation assets in exchange for general and 

lirdb:ed partnership interests. Third, Sub will eel l 

partnership interests to one or more investors, retainin9 a 

general. :partnerabip interest for itself. {This sequence as 

well as other pertinent information is graphically depicted 

ln AtfaehmS!Qt A hereto) .. 

10. Seminole will enter into at least two business 

arran9Em1Emts w.!th the partnership. One arrangement will be a 

lease of an undivided interest in the cogeneration 

f,acil;ities for purposes of generating Serninol e's electric and 

th~rm~i energy needs.. (The concept of an undivided interest 

is nes:eas&"tf beeauee the sizing of the three generating units 

7 



. ~;:('f:,f), , ' ' - -·~~\ •'~ 

;,,!ff:r:eq.9j~'f~atl<>n equal Seminole's electric requirement of 

app~~g;~mate,l,y 4·SMW to 50 MW). The other arrangement w il 1 

be a~; oper.ating and maintenance (O&M) agreement under 

wfif:Qb Semi·nole will be obligated to operate and maintain the 

lessor's co9eneration facilities, for purposes of generating 

s~fiole's. energy needs and also for purposes of generating 

t•he ;r:<eq·ulted enei;9y and capacity necessary under the 

:p.a1rtg,:~rship power sales agreement(s) with one or more 

uti'Li~y( ies·), • 

11. The lease ag.reement and O&M agreement have not 

yet been developed and will likely not be developed until 

afte:.r the Commission issues its order in this matter. 

Bqwf;!v~r, petitioner represents that by virtue of provisions 

<ff' a ~l,,a·set ·an· O&M agreement, or otherwise, the proposed 

lease financing will have the following characteristics: 

}ii) .Semln<>le, as operator of the facility, will be the 
f 

{j / 

ap:Ji:{lcant f()r the Qualifying Cogeneration Facility 

c~r.ti'f.~cati,:qi • 

. 'b:) $em:i'.nol.e will be obligated to make fixed lease 

payments to the le es or throughout the term of the 1 ease, 

inc11JC1tn9 a~y extensions. Such payments represent a return 

of capital plus a return on investment to the partner ship, 

'~d reflect the value of the transaction to Seminole and the 

:~,~uireinents of the capital markets. (Though not finalized, 
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to .1;s·•<Q~ •tbe value of the assets used by Seminole). 

9) ~1u~~ l..~se .payments will be fixed throughout the life 
· __ ;];, 

of ~bel1e~se., s~bject to an annual escalator to be specified, 

and will not vary as a result of electrical generation or 

proc.'luctton rat~s. Electric power generated by Seminole with 
.. . 

leilse~ fac.tllties for it's own consumption will be the 

proper.ty of Seminole .. 

';(l) Seini·nole wil 1 be obligated to make lease payments 

during outages of the cogeneration facility for either 

pl,~ed'·br UJ1pl2ll'lped events, except however, Seminole will be 

exeuf:lea from .such payments if: (a) the facility expansion is 

not completed; or, (b} the facility experiences an event of 

Force Majeure. (The partnership/lessor has "priority" on 

available generation from the facilities in order to meet its 

capacity sales obligation and the partnership/lessor will 

reli.ev 1e Seminole of its obligation to make lease payments 

during periods of Force Majeure). 

(e) Semi.nole will be physically responsible for the 

maint,enance, repair, replacement and operation of the 

equipment.. The cost respons ibi 1 i ty has not yet been 

determined but will be reflected in the agreed upon annual 

lease amount,. O&M agreement fees, and other arrangements 

among the parties. 
"·' 
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Seminole wil 1 furnish the waste heat for producing 

el:&c~tic an·a:,·:j;bermal energy. The partnership/lessor will be 

resppnsible :fot the cost of the fuel for the combustion 

gas tur~ine-.generator. 

(cj} Tbe .initial term of the lease is expected to be in 
"'-' · . ., 

the range of 10 to 15 years with a 5 year renewa 1. At the 

e~~$.rati()n of the lease Seminole wil 1 have the option to 

r"n~!'· ··the· 1 ease for add! tional term(s) or purchase the 

f.aQil it:r. The le,n'jth of additional terms as wel 1 as the 

pur·Qbas~ P;.rsi~e will b.e dictated to a 1 arge degree by the 

Internal Revenue Code and financial accounting constraints. 

~fb) The risks assumed by Seminole are substantial and 

;in :ma:ny W;ays are similar to those associated with 

conventional debt financing. Had Seminole borrowed the funds 

to fin~nce .th,~ expansion, Seminole would be obligated to 

repay the loan in periodic fixed payments regardless of 

electric production rates, and would operate, maintain and 

be re.ponsible for the operation of the facility. Except for 

event.a of Force Majeure, Seminole remains at risk regarding 

the mechanical operation of the equipment • 

. 12. Seminole believes that it's proposed lease 

financing arrangement does not result in a sale of 

.el e.etrici ty because: 

(~) Seminole wil 1 be the owner of that portion of the 

eleot;J.city produced by the facility for consumption by 

0'$eminole ~.nd in no sense will the electricity be sold by the 

leS$or to Seminole. 

10 



. ,·(~3 SetnirtQle will be the operator of the equipment and 

':~~~:·~i\~~~,fOl:'f;!i°:i ~ave no control over the use of the facility 
_,-- --;•?'' ' .'""""'·.' ,, . 

other ··than as beneficiary of covenants requiring Seminole to 

,mc(~;~'t.~.f:n the equipment in good repair, to operate it in 

;le¢orc~nc::;e wJ;tjl industry standards and to generate electric 

P<>Wei- 'for s~1.e tq one or more utility(ies). 

'>:c~t ·~i;~;"~~yments will be fixed and will not vary with 
''- ' ,.._ '' .. ,_,- _' . 

i!:l:.~i¢trfcal g~peratlon bY the Facility or with Seminole's 

PE'o~~~4:.o.rl t~t,e:s. 

. . .,(d·l., ·S~~inol·e, as operator of the facility, wil 1 be the 
J<:':' 

a,p.p;.J':i*'·p~cnt for the Qualifying Cogeneration Facility 

:eertiflcation •• 
¥" • ;~t 

) 

· ·· ·, m_ DBCLMM'ORY STA'l'BQll'r SOUGB'l' 

1.3. Seminole see.ks an order by the Commission declaring 

.· thAt 'the planned financing and owner ship structure of the 

co.generation fa.cili ty: (a) will not result in or be deemed 

to con~t4.tute an unlawful sale of electricity; (b) will not 

cause Seminole or the partnership/lessor that will own the 

cogener41,:ion f;acility or any of its individual partners to 

be deemed ·a p.ublic utility as that term is defined under 

Flc>rida Law; and, (c) will not cause Seminole or the 

pai;t11er,8hip/l..essor that will own the cogeneration facility or 

any of it;s individual partners to otherwise be subject to 

regulation by the Commission. 

11 



si~ii~ol~ is seeking a determination that the 

,prQ~v~~;_,e1:~•b'stn9/ownership structure is a ~ fide self-

1ii~·~~i~~~fre11~ and th11t, under the facts presented, 

t::h~.t~;, w1i,ll ,l>~?"no "r,etail sale" of electric! ty that would 

.~·~nY: J?.llrty to the regulatory jurisdiction of the 
. - .<1- " 

~~- \~;~~,An· ti'J1;~,er Chapter 36'6, Florida Statutes~ The key 
:, '-. ~.~\}~ ,,;.,::_ - ,(~.<J,_ 

i,sst:re, .of coux:.se, is whether the limited partnership or any 
;~.~~;;~{, ·. Si"J.. .· ···. ····~. - ·. 

~ ·~~·i~p~'t;tg,'!t•$ wo,t.t+·CI·- .be ·•supplying electricity ••• to or 

0f&~:··~ij;-~,);pllb~ll~ within this state• under Section 366.02(1). 

•nn11•,"9~ii~~§ ~'.!en construed by the Commission on several 
:g;~:\~:~~::~~~fr:t4j:h·t~~- _- i ~~:- .. '. _ <~--

11· _.,;,; ·,~emimotl~·--}Jelieves, under the guidance of this 

conmd.~s~f6·n!s ij!!cisi-ons, that Seminole's proposal is a ~ 

~~~~j;~,11.~"', '~b~~ ce ~1 ran9emen t , and that no party i s 

•supp·~tJi,ng e.lectricity to or for the public". Rather, 

Senil<no\I:'e tlrr,9'u9h the use of leased equipment, will be 
. .· lf[i~ .\,',if , . V!'ff 

g~p"'e.~~~rt'ng electrlci ty for its own consumption, an activity 

in wPl~P thls Co111mission has declared no interest. 

·:;£~sf 'ic:.~1'Jti! eo.mmission has entered a series of orders 

coJJtJJ:zi;:u·i·n9 Section 366 .02 ( 1). Initially, the Commission 

detetG1.tned that QFs were prohibited from making "retail 

sal·~¢'•,, which it defined as the sale of el ectr ici ty to an 

unre~~'.~a part)'• Over time, the Commission has identified a 

j.ut-'i.'l:Sdci,,ctioq;ll continuum which, at one end identifies a 

:":~~o~'lti't~ed r~~ail sale• and at the other, identifies clearly 

J;\(f~.t.:~il:>le self-service by a QF. The prohibited situation 

; .:,,;p:(i:.;gu'if',,s 'W·tlE!n th~ owner of generating facilities sel 1 s 

12 



.,, ,r :~: 

" , ... ,i;,~{?·:~~r,;;, . . . , . . . 
•.'i:t:, f(:*ty ';to~'}cm~ or more Wlrelated persons such as in the 

·~;fmj>·t't ·:-ne:r~t and P.w. Y~ntures cases) •1 The permissible 
.··~S~t~~~~~f:A~·;~i. ~,~, ~· . . :,, . -_ y' · • . 

t '~f~~gt~~~1l£9f~~~ )(pen a OF consumes the electricity generated 

~:t ;j:::;c't~~~~l'4.?;if~' it owns. The !1onsant9 case dealt with the 

own :CbJX&:umpt·ion. The Commission held that Monsanto's proposed 

lcease-..ftp,ancin:g of a facility did not involve a retail sale 
''·· . ' 

,:;_; 

arid f'fi,at lt constituted a .b..Qns .f.i.Q~ self-service 

arrang.@ID~rit.·i 
,;i~.·~·r. Whil.e the specific facts of these cases are 

instructiv1;;, Commis£~ion policy regarding Chapter 366, rather 

than str•i.ct aJJherence to the literal fact patterns of 

pr.e:v.io.us cases, should dictate the analysis. In Monsanto, 

the co~mission focused on ~ho bore the risks of operation of 

~the f'cili·ty, .·rather than ownership of the facility. In that 

case, .Monsanto, like Semino 1 e in this case, wou 1 d pay a fixed 

annua;l amount for the use of the facility, would operate the 

faC:fi.ity and wou 1 d bear risks associated with operating the 

facility.. In .L..!.L Vtntures, the Commission again focused 
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on the risk of operation which risks, unlike B.smsan,t..Q or 

S.eminol.e's proposal were borne by the owner of the equipment 

ra'ther than tt)e consumer of the electric power. The risk of 

oper.atioi11 however, should not be the sole focus of the 

The basic reason for the prohibition against 

ret··al.1 sales was to prevent third parties from "cream 

~~.?9" and enticing high volume customers to forsake the 

µtl1frttY·•ae their .primary supplier. This was a policy argument 

that the Suprenre Court invoked in .f!f ventures Y...:.. NichoJ.J!, 533 

Stt~'Zd '281 (Fla• 19:88) when it upheld the Commission's 
~ ·::-~~i::·;~I' .. :~,-~}· :-

'1n:fer.pt~tati9n of Section 366 .02 (1): 

What PW Ventures proposes is to go into an 
~t~a .·.J119rv ed by a 11til ity and take one of its 

. mcfj·o·rt customers. Under PW Venture's 
f9t:erprcetation, other ventures cou 1 d enter 
inj:o s:lmil ar contracts with other high use 
industrial comp! exes on a one-to-one basis 
•n4 drastically change the regulatory scheme 
of .t!)ts state. The effect of this practice 
wou'ld be that the revenue that otherwise 
would have gone to the regulated utilities 
which serve the affected areas wou 1 d be 
diverted to unregulated producers. 

(at page .is~) 

:1,7. Se~inole's proposal does not in anyway involve a 

de·v:.$..J/'~per seeking to "skim" utility revenues. To the 

contrary, Seminole's proposa 1 is a means of expanding its 

self-service capability via an off balance sheet financing 
,, .. 

that it· alone can initiate. Be ca use there are no e 1 ectric 

sales revenues (other than those from sales to a 

ut:i'l:ity~U.es).) being .diverted to an unregulated producer, no 

14 



.d~'.'~~4~1>et ca11'"'.:~r~>nomica1 ly interject itself into and market 

this· ~·ype o:((:,1arian9ement in F 1 orida. This is a unique, 

'??~fi;i:;:..··:l:~:::i::~a::::::ct::; ::: :::: 
utiliZ"es :avat~~le waste heat. 

. ;;~. 'l'he Supreme Court also embraced, albeit indirectly, 

~ 11 dsk 11 concepts used in the Commission's Monsanto and RB 

Y:atur11, d~.c::i~ons. In rejecting as irrelevant the fact that 
'-~"- . '~"_\).;'.'' ·,,_" ·;.\~~' ,) ·' 

a proj~ct bec.omes non-jurisdictional when it is owned by the 

custolller,, the Court stated: 

''l':he >expertise and i;,1vestment needed to build 
' a ~power· p:lan·t, coupled with economics of 

sea.le ,,ould deter many individuals from 
producing power for themselves rather than 
SiJllply .. purchasing it. The .'c egisl at ure 
dete~ined that the public interest required 
only limiting competition in the sa 1 e of 
electric service, not a prohibition against 
a.elf-generation. 

(at page 284) 

In other words, the legislature decided not to regu 1 ate se 1 f­

service because the cost of entry would serve to "regulate• 

most 1;1el f-service situations and thereby limit competition. 

In li.ght of this language, the question is not "does the 

cu1:1t9m~r be4~ .1.ll of the risks of operation•, but is: "is the 

potential for competition limited because the customer faces 

the cost of en.t,:y?" 

1"9., ~n a developer designs, permits, finances, builds 

~nd Qp,erates a generating facility and the customer simply 

buys e~ectr:icity, clearly the customer faces no barrier. The 
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4"y;'til::gPer ~\):'1y ch.ooses a high volume customer and hopes to 

proft~~;cfrom the spread between the electric utility rates and 
<,:, .. ;:ys~? 

,c@:Jt .~l~-qtxJ.~<::. powei;. sel 1 ing price. A developer could thus 
, ' ~~~~:!,':,, -~·;;;.- 1~;:,~~~?':) ~ ·~ "'--·•.~if~~~~~~::: ~'j : ::.i.,,~·~;{r 
sel~ct''·:a sedes of"''tiigh volume customers across the state and 

become-·• formidable competitor. Under the Commission's view, 

t;he l~g~s.la·tµre sought to regulate this type of direct 

competition. 

20,. In this case, however, as in the ,Monsanto case, a 

;~,i,1)3toip!~4'1s seeldn9 a means of conserving energy and serving 

its •lectric n.eedr::" by eel £-generation, and has structured 

aJ\t:r~n~:~tj;~ll ,q~$lgne.d to finan.ce a co generation facility for 
~':; -1_·.'c;_:_· ;~ .-:<:0 ,/ .{. . -

its ·o~~··use. In this case, Seminole presently: 1) has 

contrac.ted 4nd paid for el"lgineering services to design the 

proj.ect1 2) is procuring necessary permits; and 3) has 

dev el Qped a financing mechanism for the project in v o l v in g a 

subsidtaryi a limited partnership and various specially 

structured relationships. In addition, Seminole will operate 

and maintain the facilities; and, wil 1 share in the risk of 

the ,p~~g-ect through the lease and o & M agreements with the 

partnerebip .&.n_g through its ownership of the subsidiary. 

E.a•ch: .of these elements creates a substantia 1 barrier for 

sel £-generation and is compatible with the Supreme Courts 

concept of natural regulation. 

2l. The facts of this case show that Seminole's 

pro.posed off-balance sheet structure financing is a .rumA ~ 

$el f-eervice arra-n9ement and that there wil l be no "retail 
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-, ·.JJr/;_·.~_,,;;;'. ... { · ... J~,i~~~~}>f e;t;~~tr1itj;~y that wou 1 d subject any party to the 

'.,:"gQl:r~~oey :Jurisdiction of the Commission under Chapter 366, 
·~,·'.·!""·'-'· 

Fi.f,~tid~a Statut,es. This is an arrangement initiated and 
, <l~-~~~i~$· .' 

·'-~~'h,~t ured · by. · 'Seminole to expand it se 1 f- service 
·',:·1 -

capal>i'l.2ities :.~and is· unique 1 y tai 1 ored to Semino 1 e's needs. 

Np ~j;d,ev~f4:J ~oper J;lf'. in.:v o 1 v ed, nor cou 1 d one economic a 1 1 y become 

Semino 1 e wil 1 bear subst antia 1 risks in the 

project as wel 1 as the cost of initiating this project. 

C,Lea,:·r:i.;¥i no ·p.4.~ty to this transaction is "supp 1 ying 
. ,-, .:2~~-> '•; ... 

elie;~~r~(:ity tQ or for the public within this state" under 
., i}11.-· . : 

S.e<:t'iQp . 366 ~Jl:2 ( 1) • 

semi.no 1 e be 1 iev es that its proposa 1 cannot resu 1 t 

in a ·~!Je of e·lectricity. Nevertheless, assuming arguendo 

that a.'~sa1e• would be deemed to take place, it would not be 

a sa1le •to or f Qr the public". The fact that Seminole has 

init.iated this structure and indirectly participates in the 

partner$hip through its subsidiary means that the sale is not 

to a member o.f the "public" but to a closely related entity 

with a direct economic interest in the design, construction 

and ol>e:cation of the facility. The Commission's definition 

of a "retail sale" requires that the sale be to an "unrelated 

entity'"'· This implies that a sale betw~n "related entities" 

would not be a retail sale. (In considering this point, the 

Commission sbou l d remember that the po 1 icy objective of the 
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"retal·l;, sale" prohibition is to prevent cream skimming 
~ - ,- ~-'~:7< '\;:t-;:- ' -

r' ' 

~to'1,~~a ·~~51es .of c>ne,..to-one transactions). 

23.. semino le has expended significant time, effort and 
',·) 

expel,'ise 'in eipl orln9 and ev al ua ting finan cin 9 opportunities. 
""'''-:;:{-

s~';1e ,has recently received sevecal pre.1.iminary proposals 

and. contempla:t:.es a financial closing by November 15, 1990; 

~u~,. c'l osing being contingent upon favorable action by the 

Comnd.ssion in this m~ tter. Accordingly, it is critical to 

S~ino;le'·s f~fh~!lcin9 of this project that the order requested 

her--p .be ··i~sµea by this Commission on an expedited basis. 

W:H.E,REF:O··RE, Seminole respectfully requests that this 

C:0m~f'ssto·n .ponsider and resolve these matters as 

expe~if:iqusJ.y as possible by entering an order declaring that 

the .proposed financing and ownership structure, as that 

financing and structure is described herein (a) wil l not 

result in or be deemed to constitute an unlawful sale of 

elec·tr.icity; (b) wil 1 not cause Seminole or the 

partnership/lessor that wil 1 own the co9eneration facility or 

any of its individual partners to be deemed a public utility 

as that term is defined under Florida law; and, wil 1 not 

ca use Seminole or the partnership/ lessor that wil 1 own the 

cogeneration facility or any of its individual partners to 

otherwise be subject to re9ul ation by the Commission. 
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Respectfully Submitted, 

RICHARD A. ZAMBO 
Richard A. Zambo, P.A. 
598 Hidden River Avenue 
Palm City, Florida 34990 
( 904) 220-9163 

Attorneys for 
Seminole Fertilizer Corp. 
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