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In re: Proposed tariff f£iling by DOCKET 4, ”afas«»_ax.f:@-&m%?““ﬁﬁ%
SOUTHERN BELL TELEPHONE AND TELEGRAPH , d

}
)
COMPANY clarifying when a non-published )
pupber can be disclosed and introducing )
caller ID to TouchStar Service }

)

NOTICE OF PILING POST-HEARING LEGAL MEMORANDUM
OF FLORIDA MEDICAL ASSQCIATION, ING.

COMES NOW, Florida Medical As soctation, Inc. (FMA), by ite

undersigned counsel and files the attached yost-hearing legal

et o,

memorandum in the above-styled cause. L /

JeffWﬂy“b“*ewh~wwmﬁngﬁWW"
Assogiate General Counsel
Florida Medical Association, Ina,
Florida Bar Ho. 703966

Post OFffice Box 2411
Jacksonville, Florida 32203
{904) 356-1571

CERTIFICATE OF SERVICE

T HEREBY CERTIFY that coples of the POST HEARIWG MEMORANDUM OF

ﬁ(‘ 1 \ wﬁ ——r
PLORTOA MEDICAL ASSOCATION, INC., have been furnished to the following

Y o . e
o ' ) o
APP partios by U.S. Mail this & [T day of Decembey, 1990:
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Algels Graen

pivision of Legal Services

Florida Public Service
Commisgion

101 East Gaines Streat

Tallahusgee, FL 32301

J. . Buddy Phillips

Florids Sheriff’m Association
P.a. Box 1487

Tallahasses, FL 32302-1487

Chavlens Uarres

hAmericen 24ivil Liberties Union
P.0. Box 1031

Tallahasves, FL 32302

Alan Berg

Unitad Telephone Company

©.0. Box 5000

Altawonte Sprge., FL 32716~5000

Cheryl Phoenix, Divector

Florida Cealition Against
ponestic Violence

.0, Box B32041%

Orlando, FLoo 32853-3041

Dale Crosg

contral Telaephona Cowmpany
p.O. Box 2214

Pallanasges, FLo 32334-2214

rbwant of Gensral Barvices
tea of bhe Gensral Counsel
ihive Center

pud tdingg, Sulte 309
cerberviow Drive

s see . PL 323990950
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Robu it A. Butlerworth
Attorney General

Department of Legal Affairs
The Capitol

Tallahasses, FL 323991050

Willis Booth

rlorida Police Chiefs
association

.0, Box 14038

Tallahasses, ¥, 323174038

pPeter Antonaccei
statewide Prosecutor
PL 01, The Capitol
Tallahassee, FL 32399

Thomays Parker

Associate Guneral Counsel
GTE Florida Incerporated
P.O. Box 110, MC 7

Tampa, FL  33601-0110

Lee Willis

227 Seouth Calhcun Street
.0, Box 391
Tallahassee, FL 32302

Charles J. Beck

Assistant Public Counsel
office of Public Counsel
C/0 The Florida Legislature
111 West Madison Street
Room 8§12

Tallahasses, FL 32399~1400

Joyee M. Brown

Center Acainst Spouse
Abuse, Inc.

post OFffice Box 414

8t. Petersburg, FL R3731




tlenn W. Mayne, Director

Fiorids Department of General
Sarvicen

Division of Communications

2737 Lenterview Drive

Enlakt Duilding, Suite 110

Tallashagsee, FL 323990950
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Jefryey L. Conen, Esquire
Associate General Council
Florida Medical Association
Florida Bar HNo. 703966

post Office RBoxw 2411
Jacksonville, Florida 32203
(£04) 356~1571




LEGAL, MEMORRNDUM OF FLORIDA HEDICH. ABSCCIATION, INC.

¥, Celler ID vieolates Chapter 934, Florida Statutes (13989) Trie
Fiovide Legislature has carefully delineated the circumstances and
conditicns under which interception of wire and oral communications
may be authorized. Specifically listed as one of its concerns wasg the
aeffective protection of the privacy of such commun ations. Section
gr4.,.01{2), Fla., Stat. {(1989}). The Legislature glso listed as &

pecific objective the safeguard of personal privacy. Section
434,01(4), Fla, Stat. (1989). MNoreover, the ¥Florida Supreme Court .as

iterpreted the legislative intent pehind Chapter 934 as atfording

sven bhroader protection to privacy than the faderal hot.

Pepvaris, 394 S0.24 418 (Fla. 1981).

B

Chawcer %34, Fla. Stat. (1989), Florida's Wiretap hct, wawo

with & great concern for protection of one‘s  priviacy

Prvherea ., vt specifically prohibits the use of a %trap and Lraco
device” without first obtalning a court order unless the device s use
faile under three specific exceptions.

ayeh a device is defined by the Act as "a device which captures
the iavoming electronic or other impulses which identify *he
origineting nunber of an lnstrument or & gevice from which a wire ov

section 934.02{(21), Fila.

slectyronic communication was tyansmitt

v (1989 . The Caller ID device tranclartes an incoming electronic

glognal doto the calling party’s numbar and displays the number on the

sereen. A such, the device fits sguarely within Florida's defindcion

of o ey and trace devics. venngyivania, for example, has & naayrly
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identical provision, and that state’s Attorney General has conceded

that Caller ID is & trap and trap device. PBarasch v. Pennsvlvania

Pubiloe veility Commlission ¥Ho. 270 ©.D., Commonwealth Court of

Pennsylavnia, 1289. Therefore, a court order is reguired, or the
device must £it within one of the statutory exceptions before it may
e used.
2 court order is reguired for the installation or use of a travw
and trace device unless:
{1y the trap and trace device is used by a provider of
elecktronic or wire communication service relative to "the
operation, maintenance and testing of a wire »r electronic
compunication service or to the protection of the rights or
propevty of the provider or to the protect:ion of users of
that service from abuse of service or lawful use of
parvica® s or
(2} when the trap and trace device is ured by a provider
ol electronie or wire communication service "[t]o record
the fact that o wire or electronic communication was
initiscted or completed in order to protect the provider
thersof, another provider fPYurnishing service toward the
completion of the wire communication, or user of the
gervice, from frauvdulent, unliawful, or abusive use of
marvice, ¥
The only obher exception to the reguirement for a court order applies

whers the wser of  the services has  glven consent. Sl ions




834.31{(2¥(a), (), (), Fla. Stat. (198%).

The pertinent exceptions listed above clesrly apply only when a
provider of electronic or wire communication service uses a trap and
trace device for three specific purposes. Even if Southern Bell were
te dustify the device on the basis that it protects users of the
service from abuse, unlawful use, or fraudulent or abusive use, the
sxceptions doe not apply unless the trap and trace device is used by
the provider, that is, Scouthern Bell. <aller ID inpermissibly places
the device into the hands of the general public, valike, for example,
Cull Tracing, over which Southern Bell retains control and which
information is  appropristely communicated to law enforcement
avthorities. Under the present statotory scheme, the installation oy
aint of Cniler ID would first reguire a court order under Section

BL4.33, Fla. stat., (1989).

Chapter 934 alsgo addresses the use of "Pen Regilster® devi
art restricts the use of such a device without a court order in
precisely the same manner as trap and trace devices. No court has

dacided how the FPorida Constiltution relates to ftrap and trace

devices, buet the Florida Supreme Couwrt’s recent treatment of ths

¥

issus with regard to pen registers is applicable here.

1z, Caller ID viclates the Constitubtion of the State of Flovida
In 198%, the Plovids Supreme Court deteramined thal individouals

conetitutional right of privacy regarding thelr telephons

Shaboman v, Bbtate 553 So.2d 148 (Fla. 1989). Though the

sated in that case was & gen register, the principles




alearly apply in this matter.

The Shaklmpan petitioners were charged with certain criminal
viclastions relating to illegal gambling. As part of its surveillance
activity, the state petitioned the circuit court for a lease line for
pen register operation on several telephones within a suspects
apartment:, Eventually, the petitioners were formally charged. As
part of thelr defense, the petitioners argued that Article I, Secticn
23 of the Florida cConstitution, the Right of Privacy provision,
reguirad that evidence obtained through use of the pen regis.er
drvices vas inadmissible. The petitioners were ulfimately conviched
and the cuse mede its way to the Florida Supreme Court.

apparently, a pen register is useful for determining whet
tolernone namber an individual dials, rather than, in the case of

P

eller 1o, identifying the dialer‘’s telephone number. Heverthaless,
poth pen reglsters and trap and tyace devices are prohibited in
precisely the game way without a court order, and the same Three
exceptions apply to the use of each device without a couwrt order.

whe Sheakbtman defendants’ convictions were ultinately upheld, but
only because law enforcement complied with significant procedural
requirsments relating to the uwe of pen registers. Cadller ID
rhreataens o abolish the clear procedural reguisites for the use of
vrap and trace devices. This, most assuredly, would violate the
Copwibitunlon of the State of Florida.

The Florida Supreme Court recognized that “the people of Florida

wneguivorelly declsred for themselves s stronyg, clewr, {rea marding,

.
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and axpress right of privacy as a constitutional fundamental right.®
Jg. at 15%0. 7That right, the Court continued,

fdencends that individuals be free from uninvited observation . . .
unless the intrusion is warranted by the necessity of a compelling
state interest.® Id. The court concluded that Florvida’s
constitevtional right of privacy provision is implicated whep the
goverrmant gathers telephone numbers with a pen reglster.

‘ The telephone numbers an individual dials or otherwise
transmits represents personal information which, in most
ingtances, the individual has no  intention  of
communicating to a third party. This personal
axpactation is not defeated by the fact that the
telephone company has that information. Id. at 151.

Trat the Court intended for each individual to control his or her
privacy is solidified by the Court’s pronouncement that “the
: paramsters of an individual’s privacy can be dicoated only by that

individual . Id, Csller XD eviscerates callers’ constitutional
right to privascy by depriving them the control which the Florvida

Supremnes Court reguires.

| TiE.  Conciuslion
Culler ID clearly violates Chapter 934, Fla. Stat. {(1989).
I 1w & tyap and trace device to which no statutory exception
applies. Tre greater issue, however, is the constitutional one.
artiele I, Sectlion 23 of tha Florids Constitution states, in

pertinent pert, "Bvoery natural person has the rigat to be let alone

¥

¥

from governmental intrusion inte his private life except

A

provided hereln.® This ils the crux of the issus




before this Commission. It is an issue which the Florida Suprans
Court has addressed extensively. Henrs, no other conclusion is
reagonable except that Caller ID violates both legislative intent
and judiclal interpretation. Moreover, the infringement wrought
by Caller D appears to be totally unnecessary in light of Call

Trace which Southern Bell itself markets as the szoluticn to

harrasing telephone calls. See OQctober 21, 1930 Florida Times

Union advertisement attached hereto as Attachment A.




TouchStar® services from Southarm ﬁ%% hmemmzxrkw e phone services that
wuli give many Jacksonville atea custon riers a new dimension in conmol, convenienc
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