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Steve T ·i bble, Director 
Division of Records and Reporti ng 
Public Service Commission 
101 East Gaines Street 
Tallahassee, FL 32399-0850 
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Re : Cook , et a l vs . Lee County El ectric Cooper ative , I nc . 
Docket No . 920225-EC 

Dear St eve : 

Tha nk you very much for your telephone call t his morni ng . 
It was good t o talk with you . 

I have enclosed herewith for filing the origina l a nd 15 
copies of t he motion t o dismi s s f i l ed on be ha lf of Lee County 
Elec tric Cooperati ve, I nc . I have a lso e nclosed an orig i nal and 
15 copies of the memorandum i n support of the motion to dismiss . 

If you should require anything furthe r of me , pl ease give me 
a calL 

Re spectfull y submitt ed , 

~~.~ 
CMU --J~A~N/mmw 

CTR Encl osur e 

L~/. ,i/; 
Mr. J ames D. Sherfey 
Ms . Pamel a M. Ma y 
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BEFORE TH£ PUBLIC SERVlCE COKM1SS10tl 

GLADYS COOK, HA.RCA1lET Dl A.Z, 
CAAOLYN I'OORE and DONALD 
I IULS'LANDER 

va 

U:E COUNTY ELECTIUC 
COOPERATIVE, INC. 

DOCKET NO. 92022~·EC 

KEKORAI,~UK lH SUPPORT OF KOTION TO DISMISS 
FOR L'CK OF SUBJECT HATTER JURI SDI CTION 

UE COUNTY ELECTillC COOPERATIVE, INC . (LEE COUNTY) aubmits this ita 

aeaorandua of lav in aupport of ita .o~lon to dismiss the complaint filed in 

this cause for l ack of aubject matter jurisdiction. A complaint was filed by 

CLA.DYS COOK, KARCAAET Dl A.Z, CAAOLYN HOOR£ and DONALD HULSLANDER pursU4nC to 

Section 2~·22.036, Flotida Admi nistrative Code, alleging tha t LEE COUNTY is 

engaged in enterpriaea unrel ated to •supplying electric anergy ond promoting 

and ext ending the uee there.of ln rural areas• and the manner in which U:E 

COUNTY conducts lta monthly Soard of Trustee& Heetinga. U:E COUNTY has f 1ler1 

ita aotion to dlamiaa asser ting that the Commi aslon doea not hove jurisdi ction 

over the matters set for th in tho complaint. 

The Comaiasion ia expr essly limited in jurisdiction over utilities owned 

and operated by coopetatives and existing under the Rural Electrification lov 

of the state. I§ 366.02 and 366.04, Florida Statutaa. It is vell settled 

that the Commission can have and exorcise no jurisdiction oxcopt such eo may 

be lawfully conferred by statute, Stattl, ox ral. Burr v. Jacksonville 

Tensinal Co . (1916), 71 Fla. 29~. 71 So. 474. The Jurisdiction of the 

Commission must be invoked in tho ~ftnner provided by statute, end lt ls not 
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a•Jthorlzad to proceed except in c:on!onal t y with the atacuc:e . Florida Hoc:or 

Linea vs . Railroad Coaaiaaion, ( 1931) 101 Fla. 1018, 132 So. 851. 

LEE COUNTY ELECTRIC COOPERATIVE, INC. is a rural electric cooperative, 

oat:ab11ahed by Chapter 425, Florida Statuc:ea and is an "elacc:ric utility", aa 

defined by I 366 .02(2). Florida Seotutos. With respect to an electr i c 

utllicy, the ComDiaaion's ll•ited jurisdiction is clearly eat forth ln 

f 366.04~2). Florida Statutes aa fol1ova: 

(2 , In the exercise of i ta Jurisdiction, the co.mlaaion shall have 
po~er over electric: utilities for the f ollowing purpoaaa : 

(a ) To preac ribe unifor. aystaas and c: laaaificac:iona of 
ac:c:ounc:a . 

(b) To prescribe a rate ac:rucc:ure for all electric 
utilitiu. 

{c) To require electric povor conservation and reliability 
vitbin a coordlrated grid, for operational aa well as 
eaorgoncy purpoaea. 

(d) To approve t erritorial agreements betveon and among 
rural electric cooperatives , municipal electric 
cooperatives , and other electric utilities under lea 
jurladiction, Hovevec: , nothing in thia chapter ahall be 
construed t4 alter eldating terric:oriel agreaDent:a as 
bec:veeo the partiea to auch a~ouoenc:a . 

(o) To resolve, upon petition of a utility or on i ts own 
•ot1on, any territorial dhpute involving aervice areas 
betveen and among rural electric cooper atives, municipal 
electri c utilltiea and other utilitlea under I ta 
jurisdiction. In reaolving territorial diaputea, the 
coamiasion •ay consider, but not be limited to considera tion 
of, the ability of tho utilities t o expand services within 
their own capabilities and c:he nacure of the area involved, 
including population, the degree of urbani zation of c:ho 
area, ita proxl •ity co other urban areaa, and the present 
and reasonably foreaeeabla future r aquira•anta of the area 
for other utility services . 

(f) To pr escribe and require th~ filing of perlodlc reports 
and other data aa may be reaaonably ava i lable and as 
necessary co exercise its Juriadiction herounder . 
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Tho aces alleged in the complai nt do not confer jurhdictlon of tho 

Coaaiaaion over LEE COUNTY. Tho Comaiaaion does noc havo jurisdiction to 

regulate or concrol the participation of a :ural electric cooperative in the 

onterprleea eat forth in paragraph 4 of the co11plaint or tho manner in whl ch a 

cooperative conducts its 110nthly board of trustees meetings aet forth in 

paragraph 6 of the complainc. 

The allegation ln paragraph 5 of the complaint that the Public Service 

Colllllliaaio.\, pursuant to § 366.04(£), Florida Statutes, can require o utlllty 

co file periodic reporca and other dace 11isquotea the statute by expanding the 

provbiocu of tho acatute with tho gratuitous lartguage o f • ... vith the Public 

Service Co~~~alaa ion if necessary to determine if rate structures are fair and 

reasonable.• This clearly la a nullity and doea not confer any additionaL 

juriadicc~on on the Comalssion oth~r than that clearly conferred by lav. 

Finally, the paragraph does not set forth an alleged violation of the statute 

by LEE COUNTY. 

In I 366(2) (b), Florida Statutes, the eo-is .ton ia grant.ed jurisdiction 

to •pr escribe a rate structure for all electric utilltios . • The essence of 

the complaint dooa not present factual allegations of o •rato seructuro." The 

rate structure refers to tho claaaificatlon ayo~e• used in justifying 

different ratea . Occidental Chaaical Co . va. Hayo, 351 So.2d 336 ( Fla . 1977); 

City of Tallahaaaee va. Hann, 411 So.2d 162 (Sup. Ct. 1982) . 

The Public Service Commission is granted jurisdiction only over those 

m&ttera c learly enumerated ln the statute . Tho allegations contoined wi t hin 

the complaint do not aet forth any legal baata for the Co~iaaion to have 

jurisdiction over thla matter. Therefore, LEE COl~ reapecttully requests 

that the Colalaaion enter an order dhaiuing this complaint with prejudice . 
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I HEREBY CERTIFY that the original and fifteen (lS) copies of tho above 

and foregoing have been furnished to Steve Tribble, Director, Division of 

Record8 and Reporttns, Public Service Commission , 101 &aat Caine$ Street, 

Tallahassee, FL 32399-0850, by overnight mail, and that e true and correct 

copy baa been furntehed to William H. Crace, Esquire, P.O. Box 2119, Fort 

Myere, FL 33.902, by U.S. KaU, this 31st d8y of --~:..:larch=::.:.... ____ , 1992. 

HENDERSON, FRANKLIN, STARNES & HOLT 
Attorneys for LEE COUNTY ELECTRIC 

COOPERATIVE, INC. 
Post Office Box 280 
fort Myora, Florida 33902 
813/334-412l 

By:~{J.~~ 
()h; A. No1AJl 
Florida Bar No . 175179 
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