
FLORIDA PUBLIC SERVICE COMMISSION 
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M E M O R A N D U M  

April 9, 1992 

TO : DIRECTOR, DIVISION OF RECORDS AND 
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DIVISION OF COMMUNICATIONS 

RE . DOCKET NO. - 910163-TL - PETITION ON BEHALF OF CITIZENS 
OF THE STATE OF FLORIDA TO INITIATE INVESTIGATION INTO 
INTEGRITY OF SOUTHERN BELL TELEPHONE AND TELEGRAPH 
COMPANY'S REPAIR SERVICE ACTIVITIES AND REPORTS. 

AGENDA: 04/21/92 - CONTROVERSIAL AGENDA - PARTIES MAY 
PARTICIPATE 

CRITICAL DATES: NONE 

CASE BACKGROUND 

This proceeding was initiated to investigate the integrity of 
Southern Bell Telephone and Telegraph Company, Inc.'s (Southern 
Bell's) repair service activities and reports. This recommendation 
involves a discovery dispute between Southern Bell and Public 
Counsel. By Order No. 25054, issued September 12, 1991, the 
Prehearing Officer granted Public Counsel's Motions to Compel 
Southern Bell to respond to Items Nos. 1 - 21 of Public Counsel's 
Third Set of Interrogatories dated June 6, 1991, and Items Nos. 1 
and 2 of Public Counsel's Fifth Set of Interrogatories. 

On September 23, 1991, Southern Bell filed a motion for 
reconsideration of Order 25054 by the full Commission. Public 
Counsel responded in opposition to Southern Bell's motion on 
September 30, 1991. By Order No. 25483 (Attachment I), issued 
December 17, 1991, the Commission, inter alia, denied Southern 
Bell's motion for reconsideration and affirmed the Prehearing 
Officer's decisions in Order 25054. In addition the Commission 
also adopted the policy that the appropriate standard for review of 
a Prehearing Officer's order is the same as that applied for a 
motion for reconsideration. Under this standard, the proponent of 
reconsideration must establish that an error of law or fact was 
made in the reaching the decision under review. 
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On January 2, 1992, Southern Bell filed a Motion for 
Reconsideration of Order No. 25483 (Attachment 11). Public Counsel 
filed a Motion to Strike Southern Bell's Motion for Reconsideration 
on January 8, 1992 (Attachment 111). Southern Bell responded in 
opposition to Public Counsel's Motion to Strike on January 20, 1992 
(Attachment IV) . 

DISCUSSION OF ISSUES 

ISSUE 1: Should the Commission grant Southern Bell's Motion for 
Reconsideration of that portion of the Commission's decision that 
the appropriate standard for review of a Prehearing Officer's order 
is the same as that applied for a motion for reconsideration? 

RECOMMENDATION: No. The Commission should deny Southern Bell's 
request for reconsideration of the Commission's decision that the 
appropriate standard for review of a Prehearing Officer's order is 
the same as that applied for a motion for reconsideration. 

STAFF ANALYSIS: Southern Bell argues in its motion that the 
Commission errs in adopting a "reconsideration" standard for review 
of a Prehearing Officer's orders. In support of this notion, the 
Company states that Rule 25-22.038(2) "specifies that a party 
affected by an order may file for review of the order by the 
Commission." (emphasis in original) Southern Bell contrasts this 
with the provisions of Rule 25-22.060 which expressly addresses a 
party's opportunity to seek l'reconsideration" of a full Commission 
decision. Southern Bell argues that the difference in terminology 
between these two sections "clearly anticipates that the full 
Commission will consider an order of the prehearing officer on a 
basis different from the standard it uses when it is asked to 
reconsider its own orders.'' The Company further argues that a 
reconsideration standard deprives a party of its right under the 
Commission's rules to have the Commission determine issues. The 
Company concludes by arguing that: 

The Commission is not an appellate panel sitting in 
review of decisions of a lower tribunal. Rather, under 
its own rules, it is the ultimate "trial court." The 
Commission has not and should not delegate away its 
decision-making authority in those limited instances when 
it is asked to review a prehearing officer's decision. 

With respect to the issue of the appropriate standard of 
review, Public Counsel argues in its motion to strike that, 
pursuant to Rule 25-22.060, Southern Bell is not entitled to 
reconsideration of an order disposing of a motion for 
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reconsideration. Public Counsel further argues that, even under 
Rule 25-22.038 (2) , the Commission may review the prehearing 
officer's order under a standard of whether the prehearing officer 
made an error of fact or law. 

Southern Bell's response to the motion to strike states that 
a "review" of a prehearing officer's order is not the same as a 
motion for reconsideration by the Commission of its own order and 
that, therefore, the Company's motion for reconsideration is 
appropriate. Southern Bell also argues that the Commission's 
adoption of a reconsideration standard for review was raised for 
the first time in Order No. 25483 and that reconsideration is 
appropriate. 

Rule 25-22.038, Florida Administrative Code, generally 
establishes the Commission's designation of the Prehearing Officer 
as well as the Commission's delegation of procedural matters to the 
Prehearing Officer. The provision for review of a Prehearing 
Officer's order by the Commission is found in Rule 25-22.038(2). 
That Section provides as follows: 

(2) Orders of the Prehearing Officer. A party who is 
adversely affected by any such order or notice may seek 
reconsideration by the Prehearing Officer, or review by 
the Commission panel assigned to the proceeding, by 
filing a motion in support thereof within ten (10) days 
of service of the notice or order. Unless raised within 
this time, any error claimed with reference to discovery, 
scheduling, prehearing requirements, or the prehearing 
order will be waived, absent good cause shown. 

Southern Bell's argument, reduced to its essentials, is that 
if a party fails to persuade a Prehearing Officer of the merits of 
its position, that party is guaranteed an opportunity to reargue 
its full case again before the full Commission to hopefully 
persuade at least three of the remaining four Commissioners to 
agree with its previously unpersuasive arguments or in some cases 
to try out entirely new arguments. Rule 25-22.038(2) does not 
compel such a second full bite at the apple. The notion that Rule 
25-22.038(2) grants an entitlement to a de novo review of a 
Prehearing Officer's order is incorrect. The Rule provides only 
that a party make seek review of an order. It does not compel a 
specific standard by which the Commission will conduct such review. 
The Commission's designation of and the delegation of authority 
over procedural matters to the Prehearing Officer are 
unquestionably within the Commission's discretion. It is equally 
within the Commission's discretion to establish the standard by 
which it will review a Prehearing Officer's decisions. 
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Southern Bell has raised no error of law or fact inherent in 
the Commission's decision to limit the scope of Commission review 
of a Prehearing Officer's order. Southern Bell simply wishes that 
the Commission had reached a different result. Accordingly, Staff 
recommends that the Commission deny Southern Bell's Motion for 
Reconsideration of that portion of Order No. 25483 adopting the 
Commission's decision that the appropriate standard for review of 
a Prehearing Officer's order is the same as that applied for a 
motion for reconsideration. 

IBBUE 2: Should the Commission grant Southern Bell's Motion for 
Reconsideration of that portion of Order No. 25483 that affirms the 
Prehearing Officer's Order to Compel Southern Bell to respond to 
certain of Public Counsel's discovery requests? 

RECOMMENDATION: No. The Commission should deny Southern Bell's 
request for reconsideration of that portion of Order No. 25483 that 
affirms the Prehearing Officer's Order to Compel Southern Bell to 
respond to certain of Public Counsel's discovery requests. 

STAFF AN ALYBIB: Southern Bell argues that Order No. 25483 
mischaracterizes Southern Bell's willingness to respond to 
appropriate discovery requests. The Company reiterates its 
previous argument that Public Counsel's discovery requests go 
beyond those allowed by Surf Druas, Inc. v. Vermette, 236 So.2d 108 
(Fla. 1970) because they require counsel for Southern Bell to 
analyze otherwise privileged information in order to respond. 

Public Counsel responded by arguing that the Prehearing 
Officer's and the Commission's determination that the discovery 
propounded by Public Counsel was within the scope of the Surf Druas 
holding is correct. 

The arguments raised by Southern Bell in its second motion for 
reconsideration on this issue have been raised and rejected twice 
before. Southern Bell has failed to raise any matter that the 
Commission failed to consider or overlooked. Accordingly, Staff 
recommends that the Commission deny the Company's Motion for 
reconsideration on this issue. If the Commission adopts Staff's 
recommendation on this issue, Staff further recommends that the 
Company be ordered to respond to the discovery request within 10 
days from the date of issuance of the order reflecting the 
Commission's decision. 
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ISSUE 3: 

R m :  Yes, this docket should remain open. 

STAFF ANALYSIS: This recommendation deals only with one discovery 
matter. Therefore, this docket should remain open for further 
proceedings on Public Counsel's Petition. 

Should this docket remain open? 

910163X.TWH 
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- 
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION - 

In re: Petition on behalf of Citizens ) DOCKET NO. 910163-TL 
of the State of Florida to initiate ) 
investigation into integrity of SOUTHERN ) ORDER NO. - 2 5 4 8 3  
BELL TELEPHONE AND TELEPHONE COMPANY'S ) 
repair service activities and reports. ) ISSUED: 1 2 / 1 7 / 9 1  

The following Commissioners participated in the disposition of 
this matter: 

THOMAS M. BEARD, Chairman 
SUSAN F. CLARK 
J. TERRY DEASON 
3ETTY EASLEY 

MICHAEL McK. WILSON 

FINAL ORDER DENYING SOUTHERN- 
TELEPHONE AND TELEGRAPH COMPANY'S 
MOTION FOR RECONSIDERATION O F  ORDER 

NO. 25054 AND FOR ORAL ARGUMENT 

BY THE COi@lISSION: 

Order No. 25054, issued by the prehearing officer on September 
23, 1991, granted Public Counsel's Motions to Compel Southern Bell 
to respond to Items Nos. 1 through 21 of Public Counsel's Third Set 
of Interrogatories and Items Nos. 1 and 2 of its Fifth Set of 
Interrogatories. Southern Bell filed a Motion f o r  Reconsideration 
of this Order and Request for O r a l  Argument on September 23, 1991, 
to which Public Counsel filed an Opposition on September-30, 1991. 
Southern Bell subsequently filed a Reply to Public Counsel's 
Opposition on October 11, 1991. 

. 

The first matter to he determined is whether Southern B e l l ' s  
Motion for O r a l  Argument should be granted. We find that oral 
argument will not assist us in our decision on this matter. The 
pleadings filed by the parties a re  fully adequate. Therefore, we 
deny Southern Bell's Motion for Oral Argument on its Motion for 
Reconsidfration of Order iio. 2 5 0 5 4 .  

The second matter f o r  our decision is the st,i::iard which this 
Commission will apply to Southern Bel 1 ' s  Motion t o r  Xeconsideration 
of Order No. 25054. The Coinpany a r g u e s  that X~!le 2 5 - 2 2 . 0 3 3 ( 2 ) ,  
Florida Administrative C o d e ,  pi-ovides f o r  full Czz:.ission review of 
a prehearing of ricer's d i s c o v e r - y  oi-dei-. Souttie:~:i ;;el I argues that 
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a d i f f e r e n t  s t a n d a r d  a p p l i e s  t o  f u l l  Commission r e v i e w  o f  a 
p r e h e a r i n g  off icer ' s  d i s c o v e r y  o rde r  than  a p p l i e s  t o  f u l l  
Commission r e c o n s i d e r a t i o n  of  a f u l l  Commission o r d e r .  The Company 
asserts t h a t  R u l e  25-22.060, F l o r i d a  Admin i s t r a t ive  Code, a p p l i e s  
t o  f u l l  Commiss ion  r e c o n s i d e r a t i o n  of a f u l l  Commission o r d e r .  
T h e r e f o r e ,  t h e  Company s ta tes  i t  is e n t i t l e d  t o  a "de novo" review 
o f  t h e  p r e h e a r i n g  o f f i c e r ' s  o r d e r .  

The s t a n d a r d  argiled for by Southern B e l l  is i n a p p r o p r i a t e  
b e c a u s e  it impinges  on t h e  p rehea r ing  o f f i c e r ' s  a u t h o r i t y  t o  
r e s o l v e  d k c o v e r y  d i s p u t e s  and t o  d i spose  of t h e  p r o c e d u r a l  matters 
i n v o l v e d  i n  a n y  p a r t i c u l a r  docke t .  Therefore ,  w e  f i n d  t h a t  t h e  
a p p r o p r i a t e  s t a n d a r d  t o  be a p p l i e d  is the  l e g a l  s t a n d a r d  f o r  a 
mot ion  f o r  r e c o n s i d e r a t i o n .  The Company m u s t  e s t a b l i s h ,  t h e r e f o r e ,  
t h a t  t h e  p r e h e a r i n g  o f f i c e r  m a d e  an e r r o r  i n  f a c t  or law i n  h i s  
d e c i s i o n  t h a t  r e q u i r e s  t h a t  t h e  f u l l  Commission r e c o n s i d e r  h i s  
d e s i s i o n .  Diamond Cab Co. of Miami v. Kinq, 1 4 6  So.2d 889 ( F l a .  
1 9 6 2 ) ;  P i n q r e e  v.  Ouaintence,  394 So.2d 1 6 1  (F la .  1st DCA 1981). 
T h i s  s t a n d a r d  h a s  n o t  been m e t  i n  Southern Bell's Motion for 
R e c o n s i d e r a t i o n  of  Order N o .  25054. 

The t h i r d  matter t o  be de termined  is t h e  s u b s t a n t i v e  question 
o f  w h e t h e r  t h e  Commission shou ld  r econs ide r  t h e  p rehea r ing  
o f f i c e r ' s  O r d e r  N o .  25054, of whet-her t h e  Company h a s  e s t a b l i s h e d  
t h a t  t h e  p r e h e a r i n g  o f f i c e r  h a s ,  indeed,  made a n  error i n  f a c t  or 
l a w .  S o u t h e r n  B e l l  states: 

[ O r d e r  N o .  250541 c o n t a i n s  no r a t i o n a l e  f o r  its h o l d i n g  
t h a t  t h e  men ta l  p r o c e s s e s  of  counsel  f o r  Southern  B e l J  i n  
e v a l u a t i n g  t h e  p r i v i l e g e d  s t a t emen t s  a r e  not a t t o r n e y  
work p r o d u c t .  The Order  i g n o r e s  t h e  d i f f e r e n c e s  between 
t h e  i n t e r r o g a t o r i e s  propounded by P u b l i c  Counsel t o  which 
S o u t h e r n  B e l l  o b j e c t s  and t h e  holding of Surf Druqs t h a t  
a p a r t y  may r e q u e s t  t h e  i d e n t i t i e s  of pe r sons  having  
r e l e v a n t  i n f o r m a t i o n .  236 So.2d 1 1 3 .  

T h i s  is s i m p l y  n o t  t h e  case .  Order No. 25054 d i s c u s s e s  t h e  
s i g n i f i c a n c e  of t h e  ho ld ing  i n  Sur f  D r u q s ,  Tnc. v. V e r m e t t e ,  2 3 6  
So.2d 108 ( F l a .  1 9 7 0 )  and t h e  arguments presented  by P u b l i c  Counsel 
and  S o u t h e r n  B e l l  and t h e n  goes  on t o  g ran t  t h e  I 'uhl ic  Counse l ' s  
Mot ions  to Compel. T h a t ,  i n  and  of i t s e l f ,  p rov ides  a r a t i o n a l c  
f o r  t h e  Company. 

S o u t h e r n  Bell a r g u e s  t h a t  the i n t e r r o g a t o r i e s  propounded b y  
Publ ic  Counsnl  a r e  no t  pe rmi t t ed  b y  S u r f  l ) r i i g ~  becz.L:se t h e y  a s k  f o r  
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the Company's attorneys' "mental processes" in evalu'ating the 
statements provided by the employees that have been interviewed 
during the Company's investigation. The Company is more than 
willing to provide Public Counsel a list of persons having some 
knowledge of general topics, but not the list of persons that have 
indicated knowledge that is relevant to this investigation. 

The prehearing officer's holding indicates that, in his 
opinion, the limited "mental processes" involved in Southern Bell's 
attorneys' identification of persons having certain general types 
of knowledge do not constitute attorney work product. We agree and 
find that the interrogatories propounded by Public Counsel to 
Southern Sell are completely within the scope of the Surf Druqs' 
holding. This was the holding of the prehearing officer in Order 
No. 25054 and, therefore, because the Cozpany hzs not established 
that Order No. 25054  contains any error in fact or law, this 
Commission will not reconsider thzt Order. 

Based on the foregoing, it is, therefore, 

ORDERED by the Florida Public Service Commission that Southern 
Bell Telephone and Telegraph Company's I.iocion for Reconsideration 
of Order No. 25054 is hereby denied. It is furcher 

ORDERED that Southern Bell Telephone and Telegraph Company's 
Motion for Oral Argument on its Motion for Reconsideration is 
hereby denied. 

By ORDER of the Florida Public Service Con:.ission, this - 
day of D E C E M B E R  

Recsrcs and Reporting 

( S E A L )  

SFS 
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
1 2 0 . 5 9 ( 4 ) ,  Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests for  an administrative 
hearing or judicial review will be granted or result in the relief 
sought. 

Any party adversely affected by this order, which is 
preliDinary, procedural or intermediate in nature, may request: 1) 
reconsideration within 10 days pursuant to Rule 2 5 - 2 2 . 0 3 8 ( 2 ) ,  
Florida Administrative Code, if issued by a Prehearing Officer; 2) 
reconsideration within 15 days pursuant to Rule 2 5 - 2 2 . 0 6 0 ,  Fl-orida 
Administrative Code, if issued by the Commission; or 3 )  judicial 
review by the Florida Supreme Court, in the case of an electric, 
gas or telephone utility, or the First District Court of Appeal, in 
the case of a water or wastewater utility. A motion for 
reconsideration shall be filed with the Direccor, Division of 
Records and Reporting, in the form prescribed by Rule 25-22.060, 
Florida Administrative Code. Judicial review of a preliminary, 
procedural or intermediate ruling or order is available if review 
of the final action will not provide an adequzye remedy. Such 
review may be requested from the appropriate court, as described 
above, pursuant to Rule 9.100, Florida Rules of Appellate 
Procedure. 
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BEFORE THE FLORIDA PUBLIC S E R V I C E  COMMISSION 

I n  re: I n v e s t i g a t i o n  i n t o  t h e  ) Docket No. 910163-TL 
I n t e g r i t y  of Southern  B e l l ' s  ) 

R e p o r t s  1 

- 
R e p a i r  S e r v i c e  A c t i v i t i e s  and ) Fi l ed :  January 2 ,  1992 

SOUTEERN BELL TELEPHONE AND TELEGRAPII COMPANY'S 
UOTION FOR RECONSIDERATION O F  ORDER NO. 25483  

COMES NOW Sou the rn  B e l l  Te lephone  and Telegraph Company 

( "Sou the rn  B e l l "  o r  "Company") , p u r s u a n t  t o  Rule 25-22 .060 ,  

F l o r i d a  Admin i s t r a t ive  Code, and  f i l e s  i t s  Motion f o r  

R e c o n s i d e r a t i o n  of Order  No. 25463. 

I. BACKGROUND 

1. On December 17 ,  1991, t h e  Commission issued Order N O .  

2 5 4 6 3  ( t h e  "Order") i n  t h e  above-capt ioned  docke t ,  i n  which it 

a f f i r m e d  Order  No. 25054 of t h e  P r e h e a r i n g  O f f i c e r .  The l a t te r  

o r d e r  had granted t w o  Motions t o  Compel f i l e d  by Pub l i c  Counse l .  

The f i r s t  Motion t o  Compel  was f i l e d  on  J c l y  11. 1991, and  

r e l a t e d  t o  Southern B e l l ' s  r esponse  a n d  o b j e c t i o n s  t o  

In t e r roga to ry  Nos. 1 through 2 1  o f  P u b l i c  Counse l ' s  T h i r d  S e t  o f  

l n t f r r o g a t o r l e s  d a t e d  J u n e  6, 1991. The  second Fot ion to Compel 

was f i l e d  on July 18, 1991, and r e l a t e d  t o  Southern B e l l ' s  

r e s p o n s e s  and o b j e c t i o n s  t o  I n t e r r o g a t o r y  !:os. 1 and 2 o f  I 'ublic 

C o u n s e l ' s  F i f t h  S e t  of  I n t e r r o g a t o r i e s  d a t e d  J u n e  11, 1991.  

2 .  Southern Bell ob jec t ed  t o  respo::r;inq i o  the 

i n t e r r o g a t o r i e s  o n  t h e  b a s i s  t h a t  t h e y  c a l l e d  f o r  the p r o v i r  ,1011 

of i n fo rma t ion  t h a t  w a s  p r i v i l e q e d  a s  atto:-:icy wor:: [ I roduct  

1: . ic11  of the iiiterror~;ltorir.1; ~ - e q ~ ~ : ; t e d  t !1 .3 :  : ; o u t t : F :  :i I I C I  I I:; 
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a t t o r n e y s  e v a l u a t e  c e r t a i n  information t h a t  t h e  Company's 

employees have provided  i n  s ta tements  t o  Southern B e l l .  These 

s t a t e m e n t s  themselves  are a t to rney  work product and a r e t h u s  

p r i v i l e g e d .  See, Sur f  Druqs, I n c .  v. Vennette.  2 3 G  So.2d 108 

( F l a . .  1970). The p r iv i l eged  s t a t u s  of t h e  s t a t emen t s  themselves  

h a s  n o t  been d i s p u t e d  by  Publ ic  Counsel. 

11. ARGUHENT 

3 .  The O r d e r  first errs i n  concluding t h a t  t h e  "s tandard  

of  review'' t o  be used  by t h e  Commission regarding a d i scove ry  

o r d e r  i s sued  by t h e  prehearing o f f i c e r  i s  t h e  sane s t a n d a r d  a s  

t h a t  which a p p l i e s  t o  recons idera t ioa  by t h e  Commission, pursuant  

t o  Rule 2 5 - 2 2 . 0 6 0 ,  Flo r ida  Adminis t ra t ive Code, of a f i n a l  o r d e r  

i s s u e d  by t h e  Commission itself. Rule 2 5 - 2 2 . 0 3 8 ( 2 ) ,  F l o r i d a  

Adminis t ra t ive  Code, s p e c i f i e s  t h a t  a p a r t y  a f f e c t e d  by a n  o r d e r  

o f  t h e  prehear ing  o f f i c e r  may f i l e  for r e v i e w  of t h e  o r d e r  by t h e  

Commission. The Rule  f u r t h e r  states t h a t  t h e  f a i l u r e  t o  f i l e  

w i t h i n  t e n  (10) days  f o r  s u c h  review s h a l l  c o n s t i t u t e  a w d i v e r  o f  

any ob jec t ion .  If t h e  Commission a p p l i e s  t h e  same s t anda rd  f o r  

r-eview of a p rehea r ing  o f f i c e r ' s  o rde r  a s  it a p p l i e s  t o  

r econs ide ra t ion  of a f i n a l  o rder  of  t h e  Commission i t s e l f ,  a 

p a r t y ' s  oppor tuni ty  t o  have t h e  Commission f u l l y  c o n s i d e r  a 

m a t t e r  t h a t  was d i s p u t e d  before and i n i t i a l l y  decided by 

p rehea r ing  o f f i c e r  is l o s t .  

t h e  

4 .  The O r d e r  f a i l s  t o  recognize and e x p l a i r .  t h t  diI!ercr,cc? 

i n  t e r m i n o l o q y  used by t h e  two d i f f e r e n t  rule:;.  .:. " f - e v i e w "  jl.; 

2 
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t h e  Commission of  a p r e h e a r i n g  o f f i c e r ' s  d e c i s i o n  is c o n t e m p l a t e d  

by Ru le  25-22.038(2), F l o r i d a  A d m i n i s t r a t i v e  Code, w h i l e  t h e  

Commission under takes  " r e c o n s i d e r a t i o n "  of its own ordel ' s  

pursuant  t o  R u l e  25-22.060, F l o r i d a  A d m i n i s t r a t i v e  Code. T h i s  

d i f f e r e n c e  i n  terminology c l e a r l y  a n t i c i p a t e s  t h a t  t h e  f u l l  

Commission will c o n s i d e r  a n  o r d e r  of t h e  p r e h e a r i n g  o f f i c e r  on  a 

b a s i s  d i f f e r e n t  from t h e  s t a n d a r d  it uses when it is a s k e d  t o  

r e c o n s i d e r  its own orders. When a decis ion-making body is a s k e d  

t o  recons ider  a d e c i s i o n  t h a t  it has  made, it is a p p r o p r i a t e  t o  

l i m i t  such r e c o n s i d e r a t i o n  o n l y  t o  i n s t a n c e s  where t h e  d e c i s i o n -  

making body has  made an errar o f  law or  f a c t .  

would be no  f i n a l i t y  w i t h  regard t o  its d e c i s i o n .  

t h e  decision-making body is rev iewing  a n  o r d e r  by a p r e h e a r i n g  

o f f i c e r  des igna ted  by t h e  dec is ion-making  body t h e r e  s h o u l d  be a 

d i f f e r e n t  s t anda rd  of review,  o n e  t h a t  a l lows  a p a r t y  t o  a r g u e  

its c a s e  t o  t h e  Commission. O the rwise ,  a p a r t y  would be d e p r i v e d  

of its r i g h t  under t h e  Commission's rules t o  have  t h e  commission 

de termine  issues .  

o t h e r w i s e ,  t h e r e  

However, where  

5.  Order No. 25483 f i n d s  t h a t  a p p l i c a t i o n  o f  "de  novb" 

s t a n d a r d  of r e v i e w  w i l l  somehow impinge on t h e  a u t h o r i t y  o f  t h e  

p r t h e a r i n g  o f f i c e r  i n  d i s c o v e r y  m a t t e r s .  T h i s  is n o t  t h e  case. 

First ,  m o s t  such orders are n o t  t h e  s u b j e c t  of review b y  t h e  f u l l  

Commission. Thus, t h e  u s e  of a p r e h e a r i n q  o r f i c e r  t o  d e c i d e  

d i scove ry  i s s u e s  would s t i l l  p r o v i d e  :or a d n i n i s t r a t i u e  e c o n o m y .  

Furthermore,  t h e  R u l e  p r o v i d e s  for access from t h e  ; : :-chei~ri~,c~ 

1 
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o f f i c e r  t o  t h e  C o m m i s s i o n  t o  a l l o w  a p a r t y  t o  pursue  t o  t h e  f u l l  

Commission a p r e l i m i n a r y  matter which may a f f ec t  its i m p o r t a n t  

s u b s t a n t i v e  r i g h t s .  

s i t t i n g  i n  r ev iew of d e c i s i o n s  of a l o w e r  t r i b u n a l .  

under its own r u l e s ,  i t  is t h e  u l t i m a t e  " t r i a l  c o u r t . "  The 

Commission h a s  n o t  a n d  s h o u l d  n o t  d e l e g a t e  away its dec i s ion -  

making a u t h o r i t y  i n  t h o s e  l i m i t e d  i n s t a n c e s  w h e n  it is asked t o  

review a p r e h e a r i n g  o f f i c e r ' s  d e c i s i o n .  

The Commission is not a n  a p p e l l a t e ' p a n e l  

R a t h e r ,  

6 .  With r e g a r d  t o  t h e  d e t e r m i n a t i o n  t h a t  o r d e r  N o .  25054 

of  che p r e h e a r i n g  o f f i c e r  c o n t a i n s  no e r r o r  o f  law or f a c t ,  

Southern  Bell a l s o  d i s a g r e e s  and  r e s p e c t f u l l y  r e q u e s t s  t h a t  t h e  

comrnission r e c o n s i d e r  its d e t e r m i n a t i o n .  The Order 

m i s c h a r a c t e r i z e s  S o u t h e r n  B e l l ' s  w i l l i n g n e s s  t o  respond t o  

a p p r o p r i a t e  d i s c o v e r y  r e q u e s t s .  

t h a t  i f  P u b l i c  Counse l  w e r e  t o  propound t h e  i n t e r r o g a t o r i e s  

approved i n  S u r f  Druqs .  I n c .  v .  Vermette ,  2 3 6  So.2d 108 ( F l a .  

L 9 7 0 ) ,  S o u t h e r n  Bell would p r o v i d e  responses  withoc: o b j e c t i o n .  

Southern  B e l l  h a s  no o b j e c t i o n  to responding t o  i n t e r r o g a t o r i e s  

t h a t  r e q u e s t  t h e  names and a d d r e s s e s  of person w i ~ h  knowleage 

r e l e v a n t  t o  t h i s  d o c k e t .  However, P u b l i c  Counsel ' s  

i n t e r r o g a t o r i e s  go  much f u r t h e r .  The i n t e r r o g a t o r i e s  request 

i n f o r m a t i o n  w i t h  regard t o  c e r t a i n  a c t i v i t i e s  t h a t  f i t  a g i v e n  

c a t e g o r y ,  u, a l l e g e d  f r a u d u l e n t  a c t i v i t y ,  and, a s  a 

consequence,  r e q u i r e  c o u n s e l  f o r  Southern  B e l l  t: 2 n a l y z e  

o t h e r w i s e  p r i v i l e g e d  in fo rma t ion  i n  o r d e r  t o  respmc. 'I'hu-, the, 

Sou the rn  B e l l  once  a g a i n  s t a t e s  

4 
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interrogatories go too far, as they ask for Southern Bell 

Counsel's mental impressions and thus request infomation which 

must be attorney work product. The Commission has commit'ted on 

error of law by failing to recognize that a response to Public 

Counsel's interrogatories would require Southern C e l l  to provide 

information that is attorney work product and is thus privileged. 

WHEREFORE, for the foregoing reasons, Southern Bell respect- 

fully requests that the Full Commission reconsider Order No. 

2 5 4 8 3  and deny Public Counsel's Motion to Compel dated July 11, 

1991 and July 18, 1991. 

Respectfully submitted, 

SOUTHERN BELL TELEPHONE AND 
TELEGRAPH COMPANY 

c/o Marshall M. Criser ,  111 . 
150 So. Monroe Street, Suite L O O  
Tallahassee, FL 32301 
(305) 5 3 0 - 5 5 5 5  

c/o Marshall M. Criser. I11 
150 So. Monroe S t r e e t ,  Suite 400 
Tallahassee, f I .  3 2 3 0 1  
( 3 0 5 )  530-555R 
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Charles J. Beck 
Assistant Public Counsel 
Office of the Public Counsel 
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Tallahassee, FL 32399-1400 

Suzanne Summerlin 
Division of Legal Services 
Florida Public Svc. Commission 
101 East Gaines Street 
Tallahassee, FL 32399-0863 
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I 

In re: Investigation into the ) 
Integrity of Southern Bell's 1 Docket NO. 910163-TL 
Repair Service Activities and ) Filed: January 8, 1992 
Reports - 

CITIZENS'  MOTION TO S T R I K E  SOUTHERN BELL'S MOTION 
FOR RECONSIDERATION OF ORDER NO. 2 5 4 8 3  

The Citizens of Florida ("Citizens'), by and through Jack 

Shreve, Public Counsel, pursuant to Florida Administrative Code 

Rule 25-22.037, file this motion t3 strike the Motion for 

Reconsideration of Order No. 25483 filed by Southerrr Bell and 

Telephone and Telegraph Company ("Southern Bell") on January 2, 

1992. Citizens request the Commission: (1) to deny Southern 

Bell's request pursuant to Florida Administrative Code Rule 25- 

22.060(1); (2) to reaffirm its Order No. 25483, denying Southern 

Bell's first request for reconsideration; and ( 3 )  to compel 

Southern Bell's response to Citizens' discovery requests. 

1. The Commission rule on reconsideration states that- it 

"will not entertain any notion foL- reconsideration of any order 

which disposes of  a motion for reconsideration." Fla. Admin. 

Code R .  2 5 - 2 2 . 0 6 0 ( 1 )  (a). On September 23, 1991, Southcrn Bell 

filed a Motion fo r  Reconsideration t o  the Full Commission of 

Order No. 25051 and A R e q u e s t  f o r  Oral Arqument. The Coraission 

dcnied the company's r c q u f s t  i n  Orde r  N O .  2548J. ! h u t h e r n  I 3 c I I  

i n i t i a l l y  f i l e d  i o i -  ' ' t - ~ ~ : ~ ~ l ~ ; i ~ ~ ~ ~ l ~ ~ , ~ i ~ , : , ' ~  u t  ttle p r e t ~ c , l l ~ ~ n r j  o: I i c i : r - ' s :  
. , r .  , ~ .  : i . ' ' . . ,  , . ~  . . . .  ~~ 

' :  3 :, - J.';: -,'1 I.':: .*i " _  

~ .. . 
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decision and not for a "review" of that decision by the full 

commission. Southern Bell is not entitled to a reconsideration 

of an order disposing of a motion €or reconsideration. 

- 

2. Even if the Commission finds that a full commission 

review under 25-22.038(2) would permit a party to request 

reconsideration by the full commission of its order on review, 

the standard of review is the same. A decision-making body may 

review a prehearing officer's discovery decisions under the 

standard that the prehearing officer made an error in fact or 

law. See Department of P r o f .  Req. v. Smith, 451 So.2d 872, 873 

[Fla. 1st DCA 1984) ("Section 120.58(2), Florida Statutes (1982), 

permits the Department to review the discovery order and, if 

error is determined. enter an order prohibiting the ordered 

discovery to respondents."). 

3 .  The Commission o n  review dstermined that Southern Bell 

did not show that the prehearing officer had made a substantive 

error of fact or law. Order No. 2 5 4 8 3  at 2 .  The Commission 

applied the appropriate standard of review in issuing Order No. 

2 5 4 8 3 .  Southern B e l l  has, therefore, failed to show any error of 

fact or law on which to base an approval of its request for 

reconsideration. 

4 .  The prehearing officer's order and the Conmission's 

order on reconsideratLon stated the correct r u l e  ot l a w .  " [ T l h e  

Interrogatories propounded by Public Counsel to Scuthern Dell are 

0 1  7 
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Comple te ly  w i t h i n  t h e  scope of t h e  Surf  D r u a s '  holding.:' Order 

No. 25483 a t  3 .  The i d e n t i f i c a t i o n  of persons  w i t h  knowledge 

r e l e v a n t  t o  t h i s  i n v e s t i g a t i o n  i n t o  t h e  i n t e g r i t y  of S o u t h e r n  

B e l l ' s  service a c t i v i t i e s  and r e p o r t s  does  n o t  c o n s t i t u t e  work 

p r o d u c t  and  is n o t  p r i v i l e g e d .  

5. The purpose of a p r e h e a r i n g  conference  is to e x p e d i t e  

t h e  r e s o l u t i o n  of a case by narrowing t h e  i s s u e s  and r e s o l v i n g  

d i s p u t e s  o v e r  d i scove ry  and admiss ion  of evidence.  To a l l o w  a 

full d e  novo review of every d e c i s i o n  by a prehearing o f f i c e r  

would impose a f u r t h e r  a d m i n i s t r a t i v e  l a y e r  t o  an a l r e a d y  l e n g t h y  

p r o c e s s .  C i t i z e n s  have d i l i g e n t l y  pursued discovery i n  t h i s  

m a t t e r  s i n c e  J u l y  11, 1991. S i x  months l a t e r ,  c i t i z e n s  d i - e  still 

w a i t i n g  t o  r e c e i v e  an answer t o  t h e i r  reques t .  Southern B e l l  has  

i n t e r p o s e d  o b j e c t i o n s  and de layed  producing what i t  l a w f u l l y  must 

p roduce .  The C o m m i s s i o n  s h o u l d  p u t  an  end t o  S o u i h e r n  B e l l ' s  

d e l a y e d  and compel it t o  respond t o  C i t i z e n s '  reqvast  f o r  

d i s c o v e r y .  

S u r f  Drug:;, I n c .  v .  Vel-mette, 2 3 6  So.Zd 106  ::.la. 1 9 7 0 ) .  1 

0 1  9 



DOCKET NO. 910163-TL 
A P R I L  9 ,  1 9 9 2  

ATTACHMENT I I I 
PAGE 4 OF 5 PAGES 

- 
WHEREPORE, Citizens respectfully request this Commission to - 

Strike Southern Bell's second motion for reconsideration dated 

January 2, 1992. 

Respectfully submitted, 

JACK SHREVE 
Public Counsel 

/s/ 
Janis Sue Richardson 
Assxiate Public Counsel 

Office of Public Counsel 
c/o The Florida Leqislatilre 
111 West Madison Street 
Room 812 
Tallahassee, Florida 32399-1400 

(904) 488-9330 

Attorneys for the Citizens 
of the State of Florida 

4 

0 1  9 



DOCKET NO. 910163-TL 
APRIL 9 ,  1 9 9 2  

ATTACHMENT I11 
PAGE 5 O F  5 PAGES 

CERTIFICATE OF SERVICE 
DOCKET NO. 910163-TL 

I HEREBY CERTIFY that a Correct copy of the foregoing has been 

furnished by U.S. Mail or hand-delivery to the €allowing persons on 

this 8th day of January, 1992.  

Marshall Criser, I11 Suzanne summerlin 
Southern Bell Telephone and Division of Legal Cervices 

150 S. Monroe St., Suite 4 0 0  101 East Gaines Street 
Tallahassee, FL 32301  Tallahassee, FL 32301 

John Hoag 
Department of Legal Affairs 
Presidential Circle 
4000 Hollywood Blvd., Suite 505-S  
Hollywood, FL 33021 

Telegraph Company Fla. Public Services CorrJnission 

/ s /  
Janis Sue Richardson 
Associate Public Counsel 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

Docket NO. 910163-TL ' ) 
1 

) 

In re: Investigation into the 
Integrity of Southern Bell's 
Repair Service Activities and 1 Filed: January 20, 1992 
Reports 

SOUTHERN B E L L  TELEPHONE AND TELEGRAPH COMPANY'S 
R E S P O N S E  TO P U B L I C  COUNSEL'S MOTION TO STRIKE 

SOUTHERN BELL'S MOTION €OR R E C O N S I D E R A T I O N  OF ORDER NO. 2 5 4 8 3  

COMES NOW BellSouth Telecommunications, Inc., d/b/a/ Southern 

Bell Telephone and Telegraph Company ("Southern Bell" or 

"Company"), pursuant to Rule 25-22.037(2) (b), Florida 

Administrative Code, and files its Response to Public Counsel's 

Motion to Strike Southern Bell's Motion for Reconsideration of 

Order No. 2 5 4 8 3 ,  in the above-referenced dozket. 

1. on January 8, 1992, the Office of Public Counsel ("Public 

Counsel") filed its Motion to Strike Southern Bell's Motion for 

Reconsideration of Commission Order No. 2 5 4 8 3 .  The basis for the 

Public counsel's Motion is that pursuant to Commission Rule 25- - 

2 2 . 0 6 0 ( 1 ) ( a ) ,  Florida Administrative code, the Commission will not 

entertain a motion for reconsideration of any order disposing of a 

notion €or reconsideration. 

2. However, as Public counsel acknowledges in its M o t i c n ,  

Southern Bell's motion is the f i r s t  notion it h a s  filed for 

reconsideration of O r d o r  I:o. 2 5 4 a 3 .  Southern Bell's p r i o r  notion 

'*'as f o r  f u l l  Commission review pursuant to Rule 2 5 - 2 2 . 0 3 8 ( 2 ) >  

Florida Administrative Code, of Order !lo. 25054 issued by the  

?rehearing officer. A s  Souchcrn D e l l  has  repeatedly pointed CUT, 

2 r - e v i e w  of 3 prehearing officer's order by the full Comiss;iDn : s  
. .  . .  .. . .  
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- 
n o t  t h e  same t h i n g  as r e c o n s i d e r a t i o n  by t h e  Commission of its own 

o r d e r .  Thus,  Southern  B e l l ' s  motion f o r  r e c o n s i d e r a t i o n  of  Order  

NO.  2 5 4 8 3  is t h e  f i r s t  r e c o n s i d e r a t i o n  t h e  Commission w i l l  

e n t e r t a i n  w i t h  r e s p e c t  t o  its d e c i s i o n  on t h i s  matter.  Moreover, 

Sou the rn  Bell's motion raises f o r  r e c o n s i d e r a t i o n  its argument t h a t  

t h e  Commission's adop t ion  of a " s t a n d a r d  of review" e q u i v a l e n t  to 

t h a t  used  for motions f o r  r e c o n s i d e r a t i o n  when rev iewing  a 

p r e h e a r i n g  o f f i c e r ' s  motion is an  e r r o r  of law. Indeed,  s ince  t h i s  

i s s u e  was r a i s e d  fo r  t h e  f i r s t  t i m e  i n  t h e  r ev iew by t h e  

Commission, t h i s  is t h e  first t i m e  S o u t h e r n  B e l l  h a s  had t h e  

o p p o r t u n i t y  t o  urge  r e c o n s i d e r a t i o n  of t h i s  i s s u e .  Pub l i c  

C o u n s e l ' s  m o t i o n  t o  s t r i k e  is, t h e r e f o r e ,  g r o u n d l e s s  and should  be 

d e n i e d .  

WHEREFORE, for t h e  reasons  s t a t e d  above Sou the rn  B e l l  

r e q u e s t s  t h a t  t h e  Commission deny P u b l i c  CounseL's Motion t o  S t r i k e  

Sou the rn  Bell's Motion f o r  Recons ide ra t ion  of  Order N o .  2 5 4 6 3 .  

R e s p e c t f u l l y  submi t t ed ,  

SOUTHERN BELL TELEPHONE AND 
TELEGRAPH COl4PANY 

General  A t t o r n e y - F l o r i d y  
c/o Marsha l l  M. C r i s e r  I11 
150 So. Monroe Street ,  S u i t e  :;: 
T a l l a h a s s e e ,  FI. 32301 
( 3 0 5 )  5 3 0 - 5 5 5 5  

GHTSEY N71 
General  A t t o r n e v  
c/o Marsha l l  M .  C r i s e r  111 
150 So. Monroe Street, S u i t c  .:; 
T a l l a h a s s e e ,  FL  J2301 
( 3 0 5 )  5 3 0 - 5 5 5 8  
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