BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION ailmul\

FILE COPY

IN RE: Territorial Dispute between )
OKEFENOKE RURAL ELECTRIC MEMBERSHIP )

CORPORATION and THE JACKSONVILLE ) DOCKET NO. 911141-EU
ELECTRIC AUTHORITY OF THE CITY OF ) Filed: April 10, 1992
JACKSONVILLE, IN DUVAL COUNTY )

OREMC'S 8T FOR OF IAL RECOGNITION

OKEFENOKE RURAL ELECTRIC MEMBERSHIP CORPORATION (hereinafter
"OREMC” of ”Okefenoke”), by and through its undersigned counsel and
in accordance with Section 120.61, Florida Statutes, hereby
requests that the Florida Public Service Commission ("FPSC”)
officially recognize the attached Order in City of Tallahassee V.
Talquin Electric Cooperative, Inc., Leon County Circuit Court Case
No. 70-895 (Willis, J.), and says:

1. The attached Order was entered by Judge Willis on
August 4, 1972 in a Leon County Circuit Court Case styled City of
Tallahassee v. Talqguin Electric Cooperative, Inc. That case was a
territorial dispute between the City of Tallahassee (the sCity~)
and Talquin Electric Cooperative (”Talquin”) which was instituted
and decided before the Legislature vested jurisdiction to decide
territorial disputes with the FPSC. In the Order, which is
recorded at Leon County OR Book 538, Page 284, the Court found that
the City was estopped to assert its legislatively granted exclusive
right to serve within the corporate boundaries of the City and a

surrounding 3 mile wide zone, and that the City had waived its

right to serve there.
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2. According to Section 120.57(1) (b)6, Florida Statutes, the
record in a case conducted pursuant to Section 120.57(1)(b),
Florida Statutes, shall include a statement of matters officially
recognized. This proceeding will be conducted pursuant to Section
120.57(1) (b), Florida Statutes; therefore, the record of this
proceeding can contain matters officially recognized.

B In an administrative proceeding, official notice is the
functional equivalent of judicial notice. Florida Administrative
Practice §4.30 (The Florida Bar 3d Ed. 1990). Pursuant to Sections
90.202(5) and (6), Florida Statutes, a court may take judicial

notice of

(5) Official actions of the legislative,

executive, and judicial departments of the

United States and of any state, territory, or

jurisdiction of the United States.

(6) Records of any court of this state or of

any court of record of the United States or of

any state, territory, or jurisdiction of the

United States.
The attached Order qualifies for judicial notice or official
recognition under either provision of the Statute. Since the
attached Order is not reported it is appropriate for OREMC to
request that the Commission officially recognize that Order. The
FPSC should officially recognize this Order as legal authority
which may aid in its determination of the issues in this case.

WHEREFORE, OREMC respectfully requests that the Commission

Officially Recognize the attached Leon County Court Order.
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DATED this hd) day of April, 1992.

Florida Bar No. 0884316

Ausley, McMullen, McGehee,
Carothers and Proctor

227 South Calhoun Street

Post Office Box 391

Tallahassee, Florida 32302

904/224-9115

Attorneys for OREMC

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that true and correct copies of OREMC’s
Request for Official Recognition have been furnished by U.S. Mail

rl.-
or Hand Delivery* this lC7 day of April, 1992 to the following:

Martha Carter Brown#* Bruce Page

Florida Public Service Commission Assistant General Counsel
Division of Legal Services Office of the General Counsel
101 East Gaines Street 1300 City Hall

Tallahassee, FL 32301 Jacksonville, FL 32202
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IN T CIRCUIT COURT of i1 SLCOND
JUDICIAL CIRCUIT, IN AND Fonr LEON
COUNTY, FLORIDA,

CASI: NO. 70-855
CITY oF TALLAIASSLE, o municipal
Corporation created and existing

under the laws of the State of
Florida,

Plaintiff, =7 S e
vs. o .

aVie

TALQUIN ELECTRIC CODP£RAT!VE. INC,,

8 rural electric Cooperative -
created and existin under the

laws of the State of Florida,

Defendant,

ORDER

This Cause, hlvlng come on for final hearing on the Amended

Complaint of the City of Tallahassee ang Counts 1 and 11 of the

Customers located inp aress annexed to the City on January 1, 1970
and January 1, 1971, and the Court heving taken testimony, heard
argument of counsel, and being otherwise advised in the premises,
doth find as follows:

A. The following faces and circumstances 8ppear not to be in

Baterial dispute:

1. The Plaintiff 45 4 municipal corperation within Leon
County, Florida, and the Defendant is g Tural electric cooperative
created pursuant te Chapter 425, Florids Statutes. The Plaintiff
will herecafter be referred to as "City" and Defendant &s "Talquin."

2. Under the Cherter Act of the City (Chapter B374, Acts
of 1919), the City was, among other things, granted the power "to
supply the inhabitants of said City with ertificial lights, heat
2nd power for domestic, business and other Purposes” and to male
charges therefor. (5ec. 111), It was also eEpowered to supply
e e ®lectricity . ., . for domestic and other purposes to
individuals ang Corporations outside of said City" and to charpe
therefor, but ¥es required to “charge a bigher rate to such

consumers then 43 charged for a 1ike €less of consumers within
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the corporate limits , , , = (Sec. 113).

3. When the 1919 Act became effective on December 11,
1919, and st 2ll times since, the City has owned and operated an
electric power distribution System by which it has supplied inhahjy-

ants of the City and some consumers outside the forperate limirts
with electrie enerpy,

4. 1In 1927, Section 113 of the Charter was amended by

Chapter 13439, Lapws of Florida 19271 by inserting the following
significant language:

" ... and shall hgve exclusive power and authority
for the transmission gnd sale of electric cnersy

R & zone three (3) miles wide, adjacent to an

éxtending around an outside the Corporate limjts
of said Ciey . , . »

5. Talquin was incorporsted on or about July 20, 1040,
PuUrsuant to the Rural Electric Cooperative Act, which became
effective in 193y (Chapter 19138, Acts of 1939; Chapter 425, F.5.A.)
and energized its lines on or about January 2, 1942 and began
serving its members at thpe ti
1940,

§. Under r.s, 125.04(4), Cooperatives created under the

Rural Electric Cooperative Ace, including Talquin, were Specifically
suthorized to:

"distribute, sell, supply and dispose of electric
energy in rural ereas to its senbers, governmental
Bgencies and political lubdlvl:lums, and to ocher
PeTsons not in excess of ten per cent of the aumber
of its menbers ; frovld-d. however, that RO coopera-
bute or sel) 8ny electricity or
electric energy to any Eurson residing within any
person is toctiving(-doqulte

®encing such service, or offer to serve, by g
Cooperative, {s Teceiving sdequate centra) station

service from any utility agency ., ., ., Bunicipally
D!ll.‘...“ ¢

7. By the Snactment of Chapter 24910, Laws of Florida,
:9073, Section 113 of the Ciey's Charter g3 8sended by Chapter
13439, Laws of Florida, 1927, was further amended to insert

immediately after the language quoted in paragraph 4 gbove the
following:

Lsecane effective May 16, 1937,
3!0:.-0 effective May 22, 1947,
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“as the same now exist or may be hercafter
extended."

Also in Section 2 of the 1947 Act it was provided:
"The franchise heretofore Rranted to said City
for the transmission and sale of electric enerpy
in a zone three miles wide, adjacent to and ex-
tending around and outside the corporate limits
of $2id City and as the same might be hereafter
extended, hy Chapter 13,439, Laws of Florida, Acts
of 1927, is here Y ratif{ied and confirmed."

8. Since on or ahout May, 1968, Talquin has been distrib-
uting and sellinpg electric energy to the Florida Electric Coopera-
tive Association, hereafter called the "Assoclntion". at its head-
quarters building at 2910 Apalachee Parkway, Tallshassee. This
site was, unti} December 31, 1969, located within a 2one three
miles wide adjacent to and extending around and outside of the
Corporate limits of the City, as they existed when the 1919 and
the 1927 Acts, above mentioned, became effective.

$. By Chapter 69-1636, Laws of Florida, 1969, the cor-
porate limits of the City were extended, effective at 11:59 p.n,,
December 31, 1969, to include the 8rea in which the headquarters
building of the Association located at 2916 Apalachee Parkway is
situated,

10. There is a contract betwveen Talquin and the Asso-
ciation for the furnishing of electric energy by Talquin to the
Association.

B. The Court finds that the issues made by the pleadings
are:

1. A determination of what effect, 4f any, the enact-
nent of Chapter 425 mey have had upon the provisions of the City
Charter relating to the exclusive rights of the City in the
three mile zone around the City,

2. Whether or mot Telquin acquired o franchise to
operate in any of the contested areas by {ts charter.

3. Estoppel, lsches, gnd ebandonment of City to enforce
rights.

4. Constitutionality of charter scts a3 applied to
Telquin,

5. Damages, vel mon,
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7. Declarstory judpment on issues made by counterclain.
C. The Court further finds:

1. That the City and Talquin are both Statutory creatures
of the Legislature, and it was not the lepislative intent that
there be competition between them.

2. That sll of the statutes heretofore referred to and

involved in this Proceeding are constitutional, and neo part of

any of them is unconstitutional,

3. That as to the exclusive territorial franchise pranted
to the City, and more particularly that area outside of the City,
it was st least contemplated that the City be ready, willinp, and
able to furnish service to applicants residing therein at a resson-
able and at least hon-excessive cost.

4. As between Talquin and the City, adequate central
station service is defined as the City being ready, willing and
able to provide service to applicants in the area on terms that
vere not substantially different from those being served in
comparable areas.

5. That as to the Laskewood area (old Campbell Park area)
and the area immedistely around Lake Bradford, the City is
@stopped to assert §ts sxclusive right, becsuse the people in
both areas sought service from the City and the City imposed conditions
80 burdensome as to make their service availabiliey prohibitive,
and Talquin then provided the service, and the City has acquiesced
in that course of sction to the institution of this proceeding.

6. The Florida Electric Cooperative Association head-
qQuarters building at 291¢ Apliachce Farkvay was served by Talquin
2t & time when central station service was available from the
City, who stood ready, willing and able to provide such service.

7. Customers of Talquin located on Pottsdamer and Csllen
Streets within the present City limits were served by Talquin
at a time when central station service vas available from the City,
who steood ready, willing and able te provide such service.
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7. Declaratory judgment on issues made by counterclain.
‘€. The Court firther finds-
1. That the City and Talquin are both Statutory creatures
of the Legi:]ature. and it was not the legislative intent that
there be competition between them.

2. That 211 of the statutes heretofore referred to ang

involved in this Proceeding are constitutional, and no part of
any of them is unconstitutional.

3. That as to the exclusive territoria) ITranchise granted
to the City, and more Particularly that area outside of the City,
it was at least contemplated that the City be ready, willinp, ard
able to furnish service to applicants residing therein gt 5 reason-
able and at lease non-excessive cost,

4. As between Talquin and the City, adequate central
Station service is defined as the City being ready, willing and
able to provide service to applicants in the ares on terns that
weres not substlntially different from those being served in
Comparable areas.

5. That as to the Lakewood area (old Campbell park area)
and the area immedistely sround Lake Bradford, the City is
estopped to assert fes exclusive right, because the people in
both areas sought service from the City and the City imposed conditions
80 burdensome as to make their service svailabiliey prohibitive,
and Talquin then provided the service, and the City has acquiesced
in that course of sction to the institution of this proceeding.

6. The Florida Electric Cooperative Association head-
quarters building at 293¢ Apsiachee Farkvay was served by Talquin
&t 2 time when central Station service was 8vailable from the
City, who stood ready, willing and able to provide such service.

7. Customers of Talquin located on Pottsdamer and Callen
Streets within the present City limits were served by Talquin
8t a2 time when central station service was available from the City,
who stood ready, willing and able to provide such service.
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D. It is therefore ORDLRLD AKD ADJUDGLD:

1. That the Florida Electric Cooperative Association
Headquarters Building at 2016 Apalachee Parkway any Velda
PTocessing plant in the City Limits of Tallahassee, shal) be
Teleased as electric Customers by Talquin to the City in such
& manner as to provide substantially uninterrupted and con-
tinuous service to such customers,

2. Customers of Talquin located on Pottsdamer any

Callen Streets within the present City Limits gha1} be relecased

as electric Customers by Talquin to the Cit
to provide

Y in such a manaer as
substantially uninterrupted and continuous service
to such customers.

3. Any property of Talquin located in said area
mentioned in Paragraphs 1 and 2 Ray be removed by Talquin
and the City shall fully cooperate in and facilitate such
Temoval. If any of such Property shall be desired by the

City for its Purposes, it shall purchase samc on terms

agreecable to the pParties, and it §s contemplated that both

parties shall seek to minimizc the loss and inconvenience of

sach other in the transition provided herein.

4. Talquin shall continue to gerve its customers
in the Lakewood Subdivlllon. formerly known as the Campbell
Park sres, within the limits of the City until:

(a) The City shall have acquired from Talquin
the property and Property interests of Talquin in said area,
either by direct purchase or by eminent domain pProceedings; [lJlnd
(b) The City shall pe ready, able and willing to

provide substantially uninterrupted and continuous service to
such customers.

e Lourt is o € view that the City possesses the
authority to acquire such interests by eminent domain.

¢ Customers of Talquin in this ares may, by petition
to intervene, asser: such rights, {f 8ny, they may have

to be acquired by the City in any such eminent domain
Proceedings.
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5. The City shall recover no damages from Talquin
on its Amended Complaint,

6. This is a fina) adjudication as to the City's
Amended Complaint and only Counts J and II of Talquin's
Counterclain, 6‘4.4,_/._ ‘VP% 0‘41/ A‘-‘\»Md eiZ; ao oy

W(’r(“h‘n"ﬁ%mr'ed and“adfTdged that in the

event Talquin and the City have not reached an amicable settle-
ment of the issues involved in the Temaining Counts of the
Counterclaim of Talquin, the Court specificaily Teserves
jurisdiction as to those Temaining Counts and will proceed to
resolve such issucs thircty (30) days from this date.

8. It is further ordered that the Clerk of this
Court pursuant to Rule 1.080 (h) of the Rules of Civi}
Procedure, forthwith mail a conformed copy hereof to each
and every PeTty entitled to Teceive a copy in sccordance with

such Rule,

RDERED in Chambers at Tallshassce, Florida,

- DONE Aﬁ;{g
this i a8y of August, 1972.

Copies have been furnished
the following:

Roy T. Rhodes ¥illiam Il. Chandler
Post Office Box 1140 Post Office Drawer "o
Tallshassee, Florida Gainesville, Florida
W. D. Lines J. Robert McClure, Jr.
Post Office Box $50 Post Office Box 1716
Quincy, Florida Tallahassee, Florids
¥. J. Oven, Jr. John K. Folsom

Post Office Box 953 122 S, Calhoun Street
Tallahassee, Florida Tnllnhlsscl. Florida

M. D. Lamb, Jr.
Post Office Box 1778
Tllllhnslcc. Florida
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Vierk of Circult Court, In
. and for Leon.County, Florida
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